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REi^ORTER'S    N^OTE. 


It  ia  dae,  both  to  tlie  pablic  and  the  Reporter,  that  the  canses  which 
have  conspired  to  delay  the  publication  of  this  yolame  should  be  made 
known.  Several  hundred  pages  of  the  Tolume  were  printed,  in  the  lat- 
ter pari  of  1861.  Early  in  1862,  the  Reporter  entered  the  military 
serrice  of  the  Confederate  States,  and  continued  therein  until  he  was 
disabled.  The  absence  of  lawyers,  parties,  witnesses,  and  jurors  in  the 
army,  led  to  an  almost  total  suspension  of  the  Courts,  and  there  being 
little  or  no  demand  for  the  book,  its  publication  was  discontinued.  Dur- 
ing the  war,  ^he  house  of  the  Reporter  was  burned,  and  his  books  and 
papers,  including  many  of  the  cases  in  original  manuscript,  were  de- 
stroyed. The  printed  part  of  the  volume  was  destroyed  with  the  Print- 
ing House  in  the  city  of  Atlanta.  The  close  of  the  war,  found  the  Re- 
porter, like  tliousands  of  his  fellow-countrymen,  poor  and  destitute,  and 
be  deems  it  ne  humiliation  to  say,  that  he  was  not  pecuniarily  able  to 
incur  the  ezi>ense  of  leaving  home,  and  remaining  at  Milledgeville  long 
enough  to  copy  the  opinions,  and  restatOi  from  the  records  and  bills  of 
exception,  the  burned  cases,  and  then  advance  the  price  of  publication, 
taking  the  chances  of  remuneration  from  the  sale  of  the  book,  for  which 
there  was  still  but  little  demand.  Sixty-five  cases  in  this  volume  were 
destroyed,  and  had  to  begotten  up  anew,  and  but  for  the  statute  of  1868, 
and  the  liberality  of  John  W.  Burke,  Esqr.,  the  publicaUon  of  the  book| 
even  at  this  time,  would  have  involved  pecuniary  loss  to  the  Reporter. 
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HoBNS  v8.  Plantebs'  Baite  of  Geobgia. 

Whert  the  testimony  in  support  of  the  verdict  greatly  outweighs  that 
aguDst  it,  a  new  trial  will  not  be  granted,  of  course  on  the  ground 
that  the  Terdict  is  against  the  weight  of  evidence. 

When  there  aresereral  items  of  indebtedness,  the  debtor  has  the  right  to 
make  the  application  of  payment ;  and  failing  to  do  so,  the  right  de- 
▼oWea  npon  the  creditor  to  appropriate  the  payments. 

Complaint  in  Dougherty  Saperior  Court.  Tried  before 
Jadge  Allek^  at  the  June  Term,  1860. 

Thb  WBB  an  action  brought  by  the  Planters'  Bank  of  Geor- 
gia, for  the  use  of  John  W.  Babun  against  Charles  W.  Home, 
as  endorser,  to  recover  the  amount  of  a  promissory  note^  of 
which  the  following  is  a  copy : 
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"  Laubens  County,  Geobgla.,  Nov.  25, 1851. 
*^  Sixty  days  after  date  I  promise  to  pay  to  the  order  of 
Charles  W.  Home,  two  thousand  dollars,  at  either  of  the 
banks  in  Savannah,  for  value  received. 

"ANDREW  Y.  HAMPTON." 
Endorsed  as  follows : 

"  C.  W.  HOBN." 

"Rajbun,  Fulton  &  Co.'' 

To  this  action  the  defendant  pleaded  that  the  note  was 
given  to  the  firm  of  Rabun,  Fulton  &  Co.,  as  an  aocommoda- 
tion  paper,  to  be  used  by  them  in  bank,  and  if  Rabun,  Fulton 
&  Co.  did  not  otherwise  arrange  for  its  payment,  it  was  agreed 
between  said  firm  and  Hampton  and  the  defendant,  that  if 
defendant  would  endorse  the  note,  he  should  be  secured  against 
liability  thereon,  as  follows :  That  Hampton's  cotton  crop, 
which  was  large,  was  to  be  sent  forward  to  said  firm,  and  that 
the  proceeds  of  the  sale  of  the  cotton  should  be  by  said  firm 
applied  to  the  payment  of  the  note;  that  Hampton  did, 
after  said  note  was  given,  and  before  it  matured,  send  forward 
three  or  four  hundred  bales  of  cotton  to  said  firm,  with  in- 
structions to  apply  a  sufficiency  of  the  proceeds  of  the  same 
to  the  payment  of  the  note;  that  the  firm  received  and  sold 
the  cotton,  and  retained  enough  of  the  proceeds  thereof  to 
pay  the  note,  and  instead  of  so  applying  the  money,  they 
pretend  that  it  has  been  applied  to  other  debts  of  Hampton, 
in  violation  of  the  agreement  and  contract  under  which  de- 
fendant was  induced  to  endorse  the  note.  The  defendant  also 
pleaded  that  Hampton  and  defendant  were  both  sued  on  the 
said  note  in  Baker  Superior  Court,  and  that  at  the  May  Term, 
1855,  of  Dougherty  Superior  Court,  to  which  the  case  had 
been  transferred,  the  plaintiff  obtained  a  verdict,  judgment 
and  fi,  fa.  against  said  Hampton  and  defendant  for  fifteen 
hundred  and  thirty-five  dollars,  with  interest  and  cost  of 
suit. 

On  trial  of  the  case  in  the  Court  below,  the  plaintiff  in- 
troduced, as  evidence,  the  note  sued  on,  and  proved  by  William 
J.  Bullock,  that  on  the  27th  day  of  January,  1852,  as  Notary 
Public,  the  witness  noted  the  promissory  note  sued  on  for 
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non-payment,  and  gave  the  defendant,  as  endorser,  notice  of 
the  same,  by  mailing  the  notice  in  the  post  office  at  Savannah, 
addressed  to  said  defendant  at  Dublin,  Laarens  county,  Geor- 
gia, on  the  said  27th  of  January,  1852. 
The  plaintiff  then  rested. 

The  defendants  read  in  evidence  the  answers  of  Akdbew 
Y.  Hampton,  to  interrogatories  taken  out  in  said  case^  who 
testified :  That  the  defendant  released  him  from  all  liability 
for  costs  in  said  case ;  that  the  note  sued  on  was  given  by 
witness  to  the  firm  of  Rabun  <&  Fulton  for  witness'  own  ben- 
efit ;  that  Home  signed  said  note  as  endorser,  on  condition, 
and  with  the  understanding,  that  out  of  the  money  arising 
from  the  sale  of  witness'  cotton  crop  to  be  sent  to  Rabun  & 
Fulton,  the  note  should  be  paid ;  witness  thinks  the  note  was 
delivered  to  the  firm  of  Rabun  &  Fulton,  with  the  under- 
standing that  the  proceeds  of  the  cotton  were  to  be  first  ap- 
plied to  the  payment  of  the  note ;  thiat  after  the  note  was 
made,  witness  sent  to  Rabun  &  Fulton  his  cotton  crop, 
amounting  to  between  one  hundred  and  forty  and  one  hun- 
dred and  fifty  bales,  or,  if  he  did  not  send  that  much,  he  sent 
at  least  enough  to  pay  the  note ;  he  thinks  he  sent  all,  as  he 
does  not  recollect  dividing  his  crop  that  year,  and  enough  of 
the  proceeds  of  the  cotton  so  sent  to  Rabun  &  Fulton  was  to 
be  applied  to  the  payment  of  the  note  endorsed  by  Home ; 
that  the  cotton  was  sold,  and  the  witness  supposes  must  have 
netted  at  least  $4,000  00 ;  that  witness  did  not  know  but 
what  such  application  of  a  part  of  the  proceeds  of  the  cotton 
to  the  payment  of  the  note  was  made,  until  after  he  had 
moved  a  second  time  to  Baker  county,  and  retumed  with  de- 
fendant to  Laurens  county,  and  then  learned,  to  his  astonish- 
ment, that  the  note  had  not  been  paid  ;  that  Rabun  &  Fulton 
received  the  cotton  in  the  year  1850  or  1851,  the  witness  does 
not  recollect  which ;  that  there  were  one  hundred  and  forty- 
eight  bales,  if  he  sent  all  his  crop,  and  he  thinks  he  did ; 
that  he  does  not  recollect  what  the  cotton  sold  for,  but  thinks 
the  n^  proceeds  must  have  been  at  least  $4,000 ;  that  he  does 
not  recollect  whether  Rabun  &  Fulton  furnished  him  with  an 
account  of  the  sale  of  the  cotton  or  not,  but  thinks  he  movH 
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to  Baker  county  before  he  received  it,  if  he  ever  did ;  that 
he  does  not  recollect  anything  of  a  settlement  with  Rabun  & 
Fulton,  but  supposes  he  received  an  account  of  the  sale  of 
the  cotton,  and,  perhaps,  how  the  account  stood  between  them, 
but  has  no  recollection  of  it  at  this  late  date;  that  he  does 
not  recollect  promising  to  send  said  firm  all  his  crop,  but 
promised  a  part,  and  may  have  sent  all ;  that  he  is  pretty  sure 
he  did  whatever  he  promised  to  do,  which  he  thinks  was  done 
at  the  time  the  note  was  endorsed ;  that  he  did  not  owe  the  firm 
anything  when  the  note  was  given,  but  thinks  it  was  the  first 
dealing  between  them ;  that  he  cannot  say  how  much  he  owed 
them  at  the  sale  of  the  cotton,  but  supposes  that  he  owed 
them  for  bagging,  rope,  sugar  and  coffee,  etc.^  sufficient  for  his 
plantation  for  the  season  previous  to  the  sale  of  the  cotton; 
that  the  cotton  was  not  under  advance  to  any  one  when  it 
was  sent  to  Rabun  &  Fulton,  nor  did  they  pay  anything  to 
to  any  one  for  the  witness  that  he  now  recollects. 

Here  the  defendant  rested. 

The  plaintiff,  in  rebuttal,  read  the  depositions  of  William 
S.  Bbantly,  who  testified :  That  from  early  in  March,  1851, 
until  the  last  of  July,  1852,  the  witness  was  book-keeper  for 
the  firm  of  Rabun  &  Fulton,  and,  as  such,  had  access  to  all 
the  business  letters  of  the  firm,  kept  the  letters  and  orders 
on  file,  entered  all  notes  received  by  them,  collected  their 
cotton  bills,  made  deposits  when  instructed  to  do  so,  and,  in 
short,  did  everything  and  knew  everything  relative  to  their 
accounts  that  any  book-keeper  knows  about  the  accounts  he 
is  keeping ;  that  A.  Y,  Hampton  was  a  customer  of  said 
firm,  bought  groceries  from  them  frequently,  got  them  to  ne- 
gotiate his  paper  with  the  bank,  and  sent  them  cotton  to  sell ; 
that  witness  kept  the  accounts  between  them ;  that  about  the 
1st  of  December,  1851,  Hampton  owed  the  firm  of  Rabun  & 
Fulton  about  $3,600  for  cash  purchases  and  sight  drafts 
which  had  been  cashed  by  said  firm;  that  Hampton  prom- 
ised to  send  cotton  enough  in  a  short  time  to  reimburse  the 
firm  for  the  cash  they  had  advanced  for  him ;  that  they  then 
had  on  hand  some  cotton  for  Hampton,  and  waited  to  be  put 
in  funds  for  their  advances ;  that  Hampton  gave  the  note 
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sued  OD;  which  was  endorsed  by  Horne,  to  have  the  same  dis« 
counted  at  Hampton's  expense,  to  place  said  firm  in  funds 
for  the  cash  purchases  and  sight  drafts  aforesaid ;  that  the 
proceeds  of  the  note,  when  discounted,  together  with  the  cot- 
ton on  band,  or  likely  to  be  in  a  few  days,  would  about  bal- 
ance Hampton's  account  with  the  firm ;  that  Hampton  prom- 
ised to  ship  to  the  firm  cotton  enough,  by  the  time  the  note 
fell  due,  to  pay  it  off,  without  further  advances  from  said 
firm ;  that  Hampton  failed  to  send  the  cotton,  and  Rabun  & 
Fulton  advanced  two  thousand  dollars  to  withdraw  the  note 
from  the  bank ;  that  the  witness  well  remembers  this,  having 
made  an  entry  of  it  in  red  ink  on  the  cash  book,  the  27th  of 
January,  1852,  and  the  firm  held  the  note  as  cash,  and  it  was 
not  eharged  to  him,  as  will  be  seen  from  the  account  herein- 
after set  forth ;  that  the  note  was  not  paid  whilst  the  witness 
was  in  the  employment  of  Rabun  &  ^Fulton,  neither  did  the 
witness  receive  any  order  from  Hampton,  or  any  one  else,  to 
apply  the  proceeds  of  any  cotton  exclusively  to  the  payment 
of  said  note,  any  more  than  to  any  other  advance  or  debt  due 
the  firm ;  the  account  hereinafter  given  shows  the  proceeds  of 
all  the  cotton  ever  received  by  the  firm  from  A,  T.  Hamp- 
ton, who  was  fully  informed  as  to  how  the  proceeds  of  the 
cotton  were  applied ;  that  witness  knows  of  no  objection  from 
Hampton  as  to  the  money  his  cotton  brought ;  that  if  any 
orders  had  been  given  to  the  firm  relative  to  said  note,  and 
its  payment  out  of  any  particular  cotton,  the  witness  must 
have  known  it,  as  the  firm  fully  informed  him,  as  their  book- 
keeper, concerning  their  accounts ;  the  witness'  attention  was 
frequently  called  to  the  note,  and  he  well  remembers  that  said 
firm  had  no  cotton  funds  on  hand  to  meet  this  note,  for  weeks 
before  it  fell  due,  except  a  small  amount  of  less  than  one 
hundred  dollars ;  the  note  sued  on  is  not  embraced  in  the 
account,  but  was  held  as  cash ;  the  witness  cannot  say  how 
much  cotton  was  received  by  Rabun  &  Fulton  aft;er  the  date 
of  the  note;  the  credits  on  the  account  current  shows  fifty- 
six  bales,  but  some  twenfy-five  bales  of  this,  the  witness 
knows,  was  received  and  sold  before  the  note  was  made,  but 
not  credited  until  after  the  note  was  made,  and  the  cotton  on 
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hand,  with  that  which  Hampton  promised  to  deliver  in  a 
few  days,  and  that  that  had  been  sold^  was  about  enough  to 
balance  his  account^  counting  the  note  as  cash ;  that  the  wit- 
ness knows  Hampton  gave  no  special  order  about  the  pay- 
ment of  this  note  out  of  any  particular  cotton,  because  if  such 
order  had  been  given,  he  must^  from  his  connection  with  the 
firm,  have  been  informed  of  it ;  the  following  is  a  copy  of 
the  account  current,  to- wit: 

Dr.    j1.  Y.  Hampton  in  <iccount  with  Babun  it  FuIUm: 

1851. 

Febraary  25.  To  cash  paid  son, $2,886  49 

March      15.  To  sandries,  as  per  bill  rendered, 174  44 

*<  18.  To  cash  paid  draft, 40  00 

April        12.  To  sundries  as  per  bill  rendered, 148  07 

June  5.  To  cash  paid  note, 2,500  00 

"  14.  To  sundries,  as  per  bill  rendered, 166  02—2,667  02 

$5,412  02 

CONTRA.  CR. 

February  20.  By  proceeds  of  note  discounted..........  2,885  49 

May         28.     "         "        **      '*  "        2,495  91—4,88140 

July  1.  Transfer  of  amount  of  balance  to  new 

account, 580  62 

$5,412  02 

Ih\    A.  Y.  Hampton  in  account  with  Rabun  &  FuUtm^ 

1851. 

July  1.  To  balance  due  transferred  to  new  ac- 
count,   $580  62 

''           15.  To  sundries,  as  per  bill  rendered, 10  54 

''  28.  To  acceptance  from  N.  Boventball,....  293  88   , 

«  <<    To  commission  on  same,  2\  per  cent,..  5  87 —    809  79 

Sept.           6.  To  sundries,  as  per  bill  rendered, 188  92 

"  25.  To        "        "     *•      "        "  ^  21  27—    155  19 

<<  27.  To  cash  paid  draft  to  Washburne  Netts,  100  00 

<*            <<   To  commission  on  same,  2}, 2  50—    102  60 

October      6.  To  sundries  as  per  bill  rendered, 188  22 

''  18.  To  acceptance  in  favor  of  Lipman......  81  40 

"           21.  To  sundries,  «s  per  bill  rendered, 121  85 

''  24.  To  acceptance  in  favor  of  S.  Roven- 

thall, 226  25 

'^           24.  To  commission  on  same,  2}, 5  66       568  89 
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Ko7.  8.  To  cash  paid  draft  to  S.  A.  Duval, 2S6  77 

11.  To    "      "        "    "  P.  k  Co., 200  81 

12.  To    ''  son,  net  proceeds  of  draft, 2,851  89 

"  To  commissions  for  negotiating  same,       60  00 

26.  Toeasbpaid  hk  note,- 2,587  60 

28.  To  acceptance  80  day  draft, —  800  00 

"  To  cash  paid  80  dajs  interest  on  same,  4  66 

"   To  commission  for  acceptance, 20  12—6,810  75 

.Dec          27.  To  sundries,  as  per  bill  rendered,. ..~...  19  77 

18S2. 
Jannaiy  ^7.  To  oommissions  for  adraneing  $2,000 

for  note  this  day  protested, 60  00         67  76 

$8,184  71 

CONTEA. 
1851. 

^OT.  12.  By  proceeds  of  draft  discounted. ..2,411  89 

"  22.  By  seventy-six  bales  cotton, 2,066  28—4,477  67 

Dee.  8.  By  proceed  of  yoar  note  discounted 

this  day, 1,978  62 

1852. 

January      9.  By  fifty-six  bales  cotton, 1,654  90 

Joly  22.  :^  one  **         •'      28  62—1,678  48 

$8,184  72 

Here  the  plaintiff  again  rested^  and  the  defendant,  intro- 
daoed  Pffeb  J.  Stbozieb,  Esq.,  who  testified  :  That  in  a  for- 
mer suit  on  the  note  sued  on  in  the  present  action,  a  verdict 
was  taken  for  $1,500,  the  witness  having  been  informed 
by  Baban  &  Fulton  diat  there  was  a  balance  to  be  credited 
on  the  note,  and  Hampton  stating  to  witness  that  it  was 
tSOO,  or  in  that  neighborhood,  and  •  when  he  obtained  the 
verdict,  Hampton  said  it  was  right,  or  all  right. 

The  testimony  closed,  and  after  the  presiding  Judge  had 
<:harged  the  jury,  amongst  other  things,  as  stated  in  the  mo- 
tion for  a  new  trial,  the  jury  returned  a  verdict  for  the  plain- 
tiff for  $1,912  29,  and  interest  from  the  25th  January,  1852, 
with  costs  of  suit 

Counsel  for  defendant  then  made  a  motion  for  a  new  trial 
on  the  following  grounds,  to-wit: 

Ist.  Because  the  verdict  of  the  jury  is  contrary  to  evidence 
and  without  evidence. 
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2d.  Beoaose  the  jary  found  contrarj  to,  and  in  perfect 
disr^ard  of,  the  following  charge  of  the  Court :  '*  That  if 
the  evidence  showed  that  it  was  a  condition  of  Home's  en- 
dorsing the  note,  that  Rabun  &  Fulton  should  applj  the  first 
proceeds  of  Hampton's  crop  of  that  jear  to  the  payment  of 
this  note,  and  Rabun  &  Fulton  were  notified  of  the  contract, 
and  that  anj  cotton  had  been  sent  to  Rabun  &  Fulton  after 
the  making  of  the  note,  by  Hampton,  or  was  on  hand  at  the 
time  of  the  making  of  the  note,  belonging  to  Hampton,  out 
of  the  then  crop,  the  proceeds  should  have  been  applied  to 
the  payment  of  the  note  in  suit ;  if  enough  to  pay  the  .whole 
note.  Home  was  discharged ;  if  not  the  whole  to  the  amount 
the  cotton  brought,  what  that  might  be."  And  defc^ndant 
alleges  that  the  evidence  showed  at  least  fifty-seven  bales 
were  received  and  on  hand  at  the  time  of  making  the  note. 

3d.  Because  the  Court  charged  the  jury,  '^  That  it  was 
incumbent  on  the  plaintiff  to  prove  demand  of  payment  and 
notice  of  protest,  aftier  maturity  of  the  note,  in  order  to 
charge  the  defendant ;"  and  the  defendant  alleges  that  there 
was  no  evidence  that  this  identical  note  had  ever  been  pro- 
tested, or  that  the  defendant  had  ever  been  notified  of  the 
protest. 

4th.  Because  plaintiff's  counsel,  in  conclusion,  mis-stated 
the  testimony  to  the  jury,  in  representing  ''  that  Hampton, 
in  his  depositions,  had  stated  that  at  the  time  of  making 
said  note,  he  did  not  owe  the  firm  of  Rabun  &  Fulton  any- 
thing, and  that  the  witness,  Brantly,  stated  he  owed  them 
$3,600  at  that  time,"  which,  by  reference  to  Brantly's  depo- 
sitions, will  more  fully  appear.  The  fact  being  that  Rabun 
&  Fulton^were  in  debt  to  Hampton  a  balance  of  $87  29  wheu 
the  note  was  made. 

6th.  because  the  verdict  of  the  jut/  is  contrary  to  law. 

The  presiding  Judge  refused  the  new  trial,  and  that  decis- 
ion is  the  error  alleged  in  the  record  in  this  case. 

MoBQAK  for  plaintiff  in  error. 

Vason  and  Stboziek  for  defendant  in  error. 
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By  the  Churl. — ^Lumpkin,  J.,  delivering  the  opinion. 

Ib  the  verdict  in  this  case  so  strongly  and  decidedly  against 
the  weight  of  evidence  as  to  constrain  this  Court  to  grant  a 
new  trial,  notwithstanding  an  application  for  this  purpose 
was  refused  by  the  Circuit  Judge  who  heard  the  cause  ?  This 
is  the  only  question  argued  before  this  Court. 

It  is  immaterial  whether  it  was  the  understanding  or  not, 
between  Home  and  Hampton,  at  the  time  the  note  sued  on 
was  endorsed,  that  the  proceeds  of  Hampton's  cotton  crop 
fiffwarded  to  Rabun  &  Fulton,  to  whom  the  note  was  given, 
should  be  applied  to  its  payment,  unless  notice  was  commu- 
nicated to  Kabun  &  Fulton,  they  cannot  be  affected  by  the 
agreement ;  and,  on  the  other  hand,  if  Hampton  directed 
them  so  to  appropriate  the  cotton,  they  were  bound  by  ^his 
instructions. 

The  trouble  is,  there  is  not  only  the  want  of  satisfiustory 
and  sufficient  proof  that  Hampton  gave  such  directions,  but 
there  is  the  positive  testimony  of  Brantly,  the  book-keeper 
of  Babon  &  Fulton,  and  who  transacted  this  whole  business, 
that  so  sach  directions  ever  w^e  given.  And  there  are  strong 
corroborating  circumstances,  as  well  as  this  direct  evidence^ 
against  the  defence. 

I  copy,  verbatim^  the  testimony  of  Andrew  Y.  Hampton, 
the  only  witness  sworn  in  support  of  the  defence.  He  says  : 
''The  note^  the  foundation  of  this  suit,  was  given  to  Babun 
&  Fulton,  and  given  by  witness,  and  given  for  the  purpose 
of  witness'  own  benefit.  Home  was  only  bound  as  endorser, 
Mid  B^ned  it  as  such.  Defendant  signed  it  upon  condition 
and  understanding  that  out  of  the  proceeds  of  witness'  cotton, 
that  should  be  sent  to  Babun  &  Fulton,  the  note  should  be 
paid )  witness  ihinka  the  defendant  delivered  the  note  to  payee 
upon  the  understanding  and  agreement  that  Babun  &  Fulton 
was  to  apppropriate  the  proceeds  of  the  first  of  witness'  crop 
to  the  payment  of  the  note." 

Correct  the  manifest  and  manifold  mistakes  in  the  deposi- 
tions of  witness,  as  taken  down,  and  assume  what  is  likely 
tme,  that  Mr.  Hampton  meant  to  swear  that  he  thinks  he 
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delivered  the  note  to  Rabun  &  Fulton  with  the  understand- 
ing that  the  first  of  his  cotton  crop  was  to  be  appropriated  to 
the  payment  of  this  note.  Testimony  thus  doubtingly  given, 
if  uncontradicted^  would  be  too  weak  to  control  the  finding 
of  the  jury  in  a  case  like  this.  Indeed^  while  we  would  not 
impute  to  Mr.  Hampton  a  want  of  veracity,  as  it  respects  this 
transaction,  yet  it  is  apparent  that  his  testimony  is  too  vague 
to  be  reliable.  He  does  not  recollect  how  much  cotton  he  made 
in  1851 ;  does  not  recollect  whether  he  sent  the  whole  or  a 
part  only  to  Rabun  &  Fulton;  does'  not  recollect  whether 
-  they  rendered  him  an  account  of  sale,  etc. ;  he  does  not  re- 
collect whether  he  said  to  plaintifis  that  all  was  right ;  he 
might  or  he  might  not.  He  is  pretty  sure  he  did  whatever 
he  promised ;  and  this  is  the  nearest  he  comes  to  a  positive 
affirmation  about  anything.  And  it  is  rather  strange  that  be 
should  be  rather  sure  that  he  did  what  he  promised,  seeing 
that  he  neither  remembers  what  he  did  nor  what  he  promised 
about  anything. 

On  the  other  hand,  W.  S.  Brantly  gives  a  minute  account 
of  all  the  dealings  between  the  parties,  when  they  began, 
when  they  terminated,  the  heavy  balance  due  to  Rabun  & 
Fulton  by  Hampton,  for  cash  purchases  and  sight  drafts, 
made  and  accepted  on  his  acoount ;  of  the  appropriation  of 
his  cotton  crop,  etc.,  furnishing  Hampton  with  the  acoount  of 
sale,  and  the  application  of  all  the  proceeds,  and  Hampton's 
approval,  and  utterly  denies  of  ever  hearing  of  the  under- 
standing and  agreement  which  Hampton  thinks  he  commu- 
nicated. 

It  is  the  most  improbable  thing  in  the  world,  the  account 
which  the  defendant,  through  his  counsel,  gives  of  this  case. 
He  says,  in  the  face  of  the  account  hereto  attached,  that 
Hampton  owed  the  plaintifis  nothing  when  the  note  was  given 
to  them ;  and  Hampton  testifies  that  he  did  not  owe  Rabun 
<&  Fulton  anything  at  the  time  of  .making  this  note,  and 
'  thinks  it  was  their  first  dealing. 

This  is  a  very  unreasonable  statement.  By  reference  to 
the  account  accompanying  the  statement,  it  will  be  perceived 
that  the  dealings  between  the  parties  commenced  in  Febru- 


MAOON,  JANUARY  TERM,  1861.  II 

Home  va.  Planters*  Bank  of  Georgia. 

nry,  1851,  and  this  note  was  not  given  till  the  25th  of  No- 
vember thereafter!  The  trath  is,  that  after  crediting  Hamp- 
ton with  the  entire  proceeds  of  his  cotton  crop,  and  the  cash 
for  which  this  Home  note  was  discounted  in  bank,  $1,978  62, 
it  only  left  a  balance  coming  to  Hampton  of  $87  71 ! 

This  being  the  state  of  indebtedness  of  Hampton,  is  it  not 
tiie  most  improbable  thing  in  the  world  that  Rabun  &  Fulton 
should  have  agreed,  when  they  took  this  note  to  save  iJiem- 
sdvesy  that  they  would  pay  it  out  of  Hampton's  cotton  crop  7 
What  benefit  would  it  have  been  to  them  to  take  the  note 
under  such  circumstances?  Why  not  apply  the  cotton  crop 
to  their  current  account,  instead  of  raising  money  upon  this 
note,  for  this  purpose,  and  then  promising  to  pay  the  note 
with  the  cotton  ? 

And  if  the  giving  this  note  was  the  first  of  their  dealings, 
what  was  it  given  for?  Bather  a  strange  way  to  commence 
dealings  between  the  planter  and  commission  merchant  or 
cotton  factor. 

But  it  is  useless  to  waste  more  time  upon  this  subject. 
The  question  is  too  plain. 

When  a  former  suit  was  brought'  on  thia  note  against 
Hampton  and  Home,  jointly,  Hampton  claimed  a  credit  of 
(500,  as  the  balance  due  him  on  Rabun  &  Fulton's  books, 
and  said  not  ono  word  about  this  agreement.  And  that  as 
we  have  shown,  wad  $415  29  more  than  he  was  entitled  to — 
the  true  balance  being  $87  71. 

In  matters  of  account,  it  often  becomes  a  material  inquiry 
where  payments  are  made,  and  there  are  several  items  of 
indebtedness,  who  is  entitled  to  make  the  appropriation,  and 
how  in  case  the  debtoi'  omits  to  declare  his  intention,  the 
law  will  apply  the  payments?  There  is  no  doubt  but  a 
person  indebted  to  the  same  creditor,  on  different  accounts  or 
demands,  making  payment,  may  apply  the  payment  to  any 
demand  he  pleases.  Hence  I  remarked  that  it  was  wholly 
immaterial  as  to  any  understanding  between  Hampton  and 
Home,  as  Hampton  had  the  right  to  direct  the  proceeds  of 
his  cotton,  sold  after  this  note  was  given,  to  be  applied  to 
the  payment  of  the  note,  if  he  so  pleased.    If  the  debtor  fiiil 
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to  make  the  appropriation,  the  creditor  may  make  suoh  appli* 
cation  as  he  pleases.  The  civil  law  compels  the  creditor  to 
substitute  himself  in  place  of  the  debtor,  and  apply  the  pay* 
ment  to  that  debt  which  he  would  first  have  discharged  if  he 
were  the  debtor.  (For  the  civil  law  rule,  as  to  the  appropria- 
tion of  payments,  see  Domat  Cushing's  Edition  906,  et  seq.) 

But  Chief  Justice  Marshall,  in  an  early  case  before  the 
Supreme  C!ourt,  Field  vs.  Holland,  6  Cranch  8,  27,  expressed 
dissatisfaction  with  the  rule  of  the  civil  law,  which  makes 
the  application  in  a  manner  most  favorable  to  the  debtor  and 
his  wishes/  He  said :  ^'  When  a  debtor  fails  to  avail  him- 
self of  the  power  which  he  possesses,  in  consequence  of  which 
that  power  devolves  on  the  creditor,  it  does  not  appear  un- 
reasonable to  suppose  that  he  is  content  with  the  manner  in 
which  the  creditor  will  exercise  it.  It  being  equitable  that 
the  whole  debt  should  be  paid,  it  cannot  be  inequitable  to  ex- 
tinguish first  those  debts  for  which  the  security  is  most  pre- 
carious." And  this  is,  we  think,  the  weight  of  authority  in 
this  country,  and  the  Courts  have  gone  so  fiir  as  to  hold, 
that  a  security,  or  accommodation  endorser,  cannot  be  re- 
lieved at  the  expense  of  the  creditor.  To  famish  a  key  to 
the  cases  upon  this  interesting  subject,  I  would  cite  the  fol- 
lowing : 

Gordon  vs.  Hobart,  2  Story's  Bep.,  243;  Bossanquet  vs. 
May,  6  Taunton,  597 ;  Brooks  vs.  Enderby,  2  Br.  &  Bing, 
70 ;  Mann  vs.  March,  2  Caine's  JElep.,  99 ;  Roberts  vs.  Grar- 
nie,  3  Caine's  14;  Baker  vs.  Stackpole,  9  Cowen,  435;  Pe- 
ters vs.  Anderson,  5  Taunton,  596 ;  Newmarch  vs.  Clay,  14 
East,  239 ;  United  States  vs.  Eirkpatrick,  9  Wheaton,  720 ; 
Moss  vs.  Adams,  4  Iredell's  Eq.,  42 ;  Ayers  vs.  Hawkins, 
19  Verm,'  26  ;  Logan  vs.  Mason,  6  Watts  &  Seig.  9;  Stone 
vs.  Seymour,  15  Wend,  29. 

Judgment  affirmed. 
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WlHBEBLT  VS.  COLUEB. 

Wliere  a  wtmator  of  the  title  of  land  ii  notified  of  the  pendency  of  an 
action  brought  to  evict  his  vendee,  and  he  &i\a  to  make  the  necessary 
proof  to  protect  the  title,  he  is  liable,  upon  an  action  of  Covenant  for 
s  breach  of  his  warranty,  for  the  purchase  money  and  interest  and 
costs  of  the  case ;  and  the  failnre  of  the  vendee  to  produce  a  deed, 
'vUl  not  excuse  him,  if  he  could  have  successfully  defended  the  action 
vithoat  the  deed,  and  the  deed  itself  would  not  have  availed  without 
this  additional  proof. 

Covenant  in  Dougherty  Superior  Court.   '  Tried  before 
Judge  Ajllbs,  at  the  December  Term,  1860. 

The  record  in  this  case  exhibits  the  following  vfacts  and 
querfoDSy  to- wit: 

Od  the  25th  of  April,  1836,  Nathan  Johnson  execated  a 
deed  in  Beaufort  District,  South  Carolina,  oonvejring  to 
Needham  W.  Collier  lot  of  land,  number  120,  in  the  8th 
Katriet  of  originally 'Early,  afterwards  Baker  county,  which 
deed  was  duly  recorded  in  the  office  of  the  Clerk  of  the  Su- 
perior Court  of  Baker  county,  on  the  23d  day  of  December, 
1836. 

On  the  3d  day  of  May,  1839,  Needham  W.  Collier  exe- 
cuted a  deed,  conveying  said  lot  of  land  to  Hartwell  H. 
Tanrer. 

On  the  6th  day  of  February,  1853,  Hartwell  H.  Tarver 
made  a  deed,  by  which  he  conveyed  the  said  lot  of  land  to 
Heniy  8.  Wimberly,  in  trust  for  Dolly,  Aniia  Laura,  Pal- 
anna  and  Frederick  Ezekiel,  orphan  children  of  the  late 
Prederick  D.  Wimberly,  deceased. 

On  the  12th  day  of  May,  1849,  an  action  of  ejectment 
was  instituted  in  the  Superior  Court  of  Baker  county,  in 
iavor  of  John  Doe,  on  the  demise  of  Eliza  McKay,  against 
^<:luffd  Roe,  casual  gector,  and  Henry  A.  Tarver,  as  tenant 
in  poaseasion. 

Needham  W.  Colliet  had  due  notice  of  the  pendency  of 
«ud  action  of  ejectment  against  Henry  A.  Tarver,  who  was 
ui  poaaeaBion  of  the  land  as  the  agent  and  friend  of  Henry 
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S.  Wimberly,  trustee,  and  Collier  employed  attorneys  to  aid- 
in  defending  the  action. 

The  action  of  ejectment  was  tried  at  the  October  Term, 
1853,  of  Baker  Superior  Court,  and  a  verdict  was  rendered 
and  a  judgment  regularly  entered  up  in  favor  of  the  plain- 
tiff, against  the  defendant,  "  for  the  premises  in  dispute,  and 
$850  for  rent,  and  costs  of  suit/' 

On  the  18th  day  of  February,  1854,  Henry  A.  Tarver 
filed  his  bill  in  Equity,  in  Baker  Superior  Court,  against 
Eliza  McKay,  to  set  aside  the  verdict  and  judgment  in  said 
action  of  ejectment,  on  the  ground,  amongst  others,  that  the 
said  Eliza  McKay,  as  the  bill  alleged,  had  intermarried  with 
the  said  Nathan  Johnson,  in  April,  1836,  and  was  a  femme 
covertf  at  the  time  said  action  of  ejectment  was  brought,  and 
at  the  time  judgment  was  rendered  therein ;  and  on  the  fur- 
ther ground  that  Wade  Cox,  the  only  witness  who  testified 
in  said  action  of  ejectment,  as  to  the  rent  of  the  land  in  dis- 
pute, and  on  whose  testimony  alone  the  verdict  for  mesne 
profits  was  founded,  was  mistaken  in  his  testimony,  and  tes- 
tified as  to  land  cleared  and  cultivated  on  the  premises  in 
dispute,  when,  in  fact,  the  witness  had  in  his  mind,  at  the 
time,  land  in  cultivation  on  another  and  difierent  lot  of  land, 
and  was  grossly  mistaken,  and  has  so  admitted  since  the 
trial,  and  has  filed  an  affidavit  to  that  effect;  the  bill  also 
alleges  various  excuses  for  the  absence  of  Henry  A.  Tarver 
from  the  trial,  the  loss  of  deeds,  etc. 

The  case  in  equity  resulted  in  an  entire  release  and  dis- 
charge of  the  said  Henry  A.  Tarver  from  all  liability  to  pay 
the  $850  for  mesne  profits  found  by  the  jury  against  him  in 
the  action  of  ejectment,  leaving  the  verdict  and  judgment 
for  the  premises  in  dispute,  and  costs  of  suit,  still  in  full 
force. 

On  the  23d  day  of  April,  1855,  Henry  S.  Wimberly,  as 
trustee  for  the  orphan  children  of  Frederick  D.  Wimberly, 
deceased,  instituted  an  action  of  Covenant  in  the  Superior 
Court  of  Dougherty  county,  against  Need  ham  W.  Collier, 
to  recover  damages  for  a  breach  of  the  covenant  of  warranty, 
in  the  deed  from  Collier  to  Hartwell  H.  Tarver. 
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On  the  trial  of  the  case  in  the  Coart  below,  the  following 
teetiinony  was  adduced,  to-wit : 

EVIDENCE  FOR  PLAINTIFF. 

The  deed  from  Collier  to  Hartwell  H.  Tarver,  convejing 
one-half  of  three  lots  of  land,  to-wit :  Numbers  382,  385, 
and  386,  in  the  2d  district  of  originally  Early,  now  Baker 
county,  and  all  of  lot  No.  120,  in  the  8th  district  of  now 
Baker  county,  which  deed  recites  the  payment  by  Tarver  of 
$3,000  for  the  land,  and  also  contains  a  covenant  to  "  war- 
rant and  forever  defend  the  right  and  title  thereof  against 
the  claim  of  all  and  every  person  or  persons  whomsoever/^ 

The  deed  from  Hartwell  H.  Tarver  to  the  said  Henry  S. 
Wimberly,  as  trustee  of  the  orphan  children  of  Frederick 
D.  Wimberly,  deceased,  before  mentioned. 

An  exemplification  of  all  the  proceedings  in  the  action  of 
ejectment,  before  mentioned,  with  the  verdict  and  judgment 
therein. 

The  bill  filed  by  Henry  Tarver  against  Eliza  McKay,  and 
her  answer  thereto,  and  the  result  of  said  case.  It  appeared 
from  the  answer  of  Eliza  McKay,  that  she  had  never  inter- 
married with  Johnson,  as  charged  in  the  bill,  and  that  she 
was  the  drawer  and  grantee  of  the  lot  No.  120,  and  had 
never  sold  or  conveyed  it.  The  defendant's  counsel  objected 
to  the  bill  and  answer  going  in  evidence,  but  the  Court  over- 
ruled the  objection,  and  admitted  them  for  die  sole  purpose 
of  showing  that  Henry  A.  Tarver  was  not  wanting  in  dili- 
gence in  defence  of  the  action  of  ejectment.  To  this  ruling 
plaintiff's  counsel  excepted. 

John  G.  Slappy  testified  :  At  the  time  of  the  trial  of  the 
action  of  ejectment,  he  had  the  deeds  to  the  land,  and,  afler 
the  case  ended,  he  turned  them  over  to  Henry  A.  Tarver ; 
that  no  one  applied  to  the  witness  for  the  deeds  on  the  trial ; 
that  there  is  no  richer  land  in  the  neighborhood  than  lot  No. 
120. 

Littleton  Philipps  testified :  That  he  knew  the  land 
mentioned  in  the  deed  sued  on,  well ;  that  all  of  the  lots  are 
worth  $10  per  acre,,  taken  severally  or  collectively. 
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Henry  A.  Tabveb^  hy  depoeitions,  testified :  That  the 
quality  of  the  land  in  all  four  of  the  lots  mentioned  in  the 
deed  sued  on^  is  about  the  same ;  witness  was  not  present  at 
the  trial  of  the  action  of  ejectment ;  that  he  never  had,  or 
saw,  the  deed  from  Johnson  to  Collier,  and  does  not  know 
who  had  it,  when  the  action  of  ejectment  was  tried ;  Hart- 
well  H.  Tarver,  the  father  of  witness,  is  dead,  and  witness  is 
one  of  his  heirs. 

To  the  third  interrogatory  exhibited  to  him,  the  witness, 
Henry  A.  Tarver,  answered:  That,  as  agent  for  the  plaintiff, 
Wimberly,  he  expended  $108  60  for  counsel  fees  and  costs 
in  the  action  of  ejectment :  which  answer  the  Court,  on  ob- 
jection made,  excluded  from  the  jury. 

EVIDENCE  FOB  THE  DEFENDANT. 

Hon.  Lott  Wabben  testified  :  that  he  was  employed  by, 
and  represented,  the  defendant,  Collier,  on  the  trial  of  the 
action  of  ejectment ;  that  on  the  trial,  counsel  for  the  defend- 
ant in  the  action  of  ejectment  were  unable  to  get  the  deed, 
or  papers,  on  which  the  defence  relied ;  Henry  A.  Tarver 
was  not  at  the  trial,  and  in  consequence  of  not  having  the 
papers,  the  defence  could  not  be,  and  was  not,  made  out ; 
that  Tarver  was  called,  but  failed  to  appear,  and  nothing 
could  be  done  for  want  of  the  papers ;  that  expecting  the  pa- 
pers to  be  present  at  the  trial,  he  made  no  application  for 
them,  either  to  Tarver  or  Wimberly. 

Thomas  C.  Spicer,  Esq.,  testified :  That  he  was  one  of 
the  firm  of  Piatt  &  Spicer,  employed  to  defend  the  action 
of  ejectment,  and  made  several  applications  for  the  title  pa- 
pers in  order  to  prepare  the  case  for  trial ;  that  in  1850,  or 
1851,  he  applied  to  Henry  A.  Tarver  for  the  deeds,  and  was 
told  by  him  that  he  intended  to  keep  them,  because  lawyers 
were  always  losing  their  papers,  and  he  could  not  trust  them; 
that  at  the  trial  neither  the  papers  nor  Tarver  could  be  found, 
and  the  counsel  of  the  defendant  had  to  go  to  trial  without 
them. 

Upon  this  evidence,  and  under  the  charge  of  the  Court, 
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as  set  forth  in  a  motion  for  a  new  trial,  the  jury  retnrned  a 
verdict  for  the  defendant. 

Coaneel  for  the  plaintiff  thep  made  a  motion  for  a  new 
trial  on  the  following  gronnds,  to-wit : 

1st.  Becaase  the  Court  erred  in  excluding  the  answer  of 
the  witness,  Henry  A.  Tarver,  to  the  third  interrogatory,  as 
before  stated. 

2d.  Because  the  Court  erred  in  charging  the  jury  as  fol- 
lows, to-wit :  "  That  if  the  defendant  in  the  action  of  eject- 
ment withheld  the  title  deeds  from  the  use  of  the  warrantor, 
and  thereby  defeated  the  defense  in  the  ac(;ion  of  ejectment, 
by  thus  withholding  the  deeds  from  the  defendant,  then  the 
plaintiff  cannot  recover  in  this  action. 

^  That  to  enable  the  plaintiff  to  recover  in  an  action  for 
breach  of  warranty  in  the  sale  of  land,  he  must  prove  that 
there  is  a  better  outstanding  title  than  that  of  the  warrantor, 
or  that  he  has  been  ousted  by  due  course  of  law,  without 
default  on  his  part. 

"That  if  the  proof  satisfied  the  jury  that  the  recovery  in 
the  action  of  ejectment  was  a  result  of  the  withholding  of 
the  deeds  by  the  defendant  or  warrantor  on  the  trial,  then 
the  plaintiff  cannot  recover,  by  force  of  that  recovery,  and 
the  plaintiff  must  have  resorted  to  the  orighial  title,  to  show 
paramount  title  in  the  plaintiff  in  ejectment. 

"  That  the  statement  in  the  answer  of  Eliza  McKay,  to 
the  bill  filed  by  Tarver,  that  she  drew  the  land  and  it  was 
granted  to  her,  is  not  evidence  of  that  fact  as  against  th^ 
defendant  in  this  action. 

^  That  to  show  paramount  title,  the  grant  to  Eliza  McKay 
was  necessary.'' 

3d.  Because  the  Court  erred  in  charging  the  jury,  ''that 
the  bill  filed  by  Tarver,  and  the  answer  of  Mrs.  McKay, 
were  only  to  be  used  as  evidence  of  diligence  and  want  of 
defkalt,  on  the  part  of  Tarver  in  defending  the  action  of 
ejectment/'  when  the  main  object  in  introducing  them  was 
to  show  that  Collier  had  no  defence  to  the  action  of  eject- 
ment, and  to  show  that  if  the  deed  from  Johnson  to  Collier 
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bad  been  in  Court,  it  would  have  availed  the  defendant 
nothing. 

4th.  Because  the  Court  erred  in  charging  the  jury:  "That 
if  Tarver  withheld  the  deed  from  Johnson  to  Collier,  on  the 
trial  of  the  action  of  ejectment,  from  negligence  or  other 
cause,  whether  it  would  have  availed  Collier  anything  in  de- 
fending the  action  of  ejectment  or  not,  the  jury  must  find 
for  the  defendant." 

6th.  Because  the  jury  found  contrary  to  law,  and  con- 
trary to  evidence  and  without  evidence. 

This  motion  was  overruled,  and  the  new  trial  was  refused, 
and  this  is  the  error  complained  of  in  this  case. 

Henbt  Morgan,  for  plaintiff  in  error. 

Warben  &  Warben,  for  the  defendants  in  error. 
By  the  Omri. — LuidPKiN,  J.,  delivered  the  opinion. 

Needham  W.  Collier  sold  to  Hartwell  H.  Tarver  a  tract 
of  land,  No.  120,  in  the  8th  district  of  formerly  Early,  now 
Baker  county,  which  Collier  bought  from  one  Nathan  John- 
son. Collier  made  a  warranty  deed  to  Tarver,  and  at  the 
same  time,  turned  over  to  Tarver  the  deed  from  Johnson  to 
himself.  Tarver  conveyed  the  land  in  trust  to  H^ry  S. 
Wimberly,  for  the  three  minors  of  Frederick  D.  Wimberly, 
deceased.  An  action  of  ejectment  was  brought  against 
Henry  A.  Tarver,  the  tenant  in  possession,  by  Mrs.  Eliza 
McKay,  to  recover  the  lot  of  land,  and  a  judgment  rendered 
in  her  favor  for  the  premises,  besides  mesne  profits  and  costs. 
Collier  was  notified  of  this  suit,  and  was  present  defending 
it  with  his  counsel.  The  mesne  profits  being  excessive,  or 
rather  awarded  on  the  testimony  of  a  witness  who  was  mis- 
taken as  to  the  locus  of  the  land,  a  proceeding  was  institu- 
ted in  Chancery,  to  have  the  error  corrected ;  and  they  were 
written  off. 

Wimberly,  the  trustee,  now  sues  Collier  for  a  breach  of 
his  covenant  of  warranty,  and  seeks  to  recover  the  price 
paid  by  Tarver  for  the  land,  with  interest,  together  with 
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ooansel  fees  and  costs  of  the  litigation.  The  jury,  under 
the  ralings  of  the  Court,  found  a  verdict  for  Collier.  A 
motion  for  a  new  trial  was  made  on  various  grounds,  and 
amongst  the  rest,  because  the  verdict  was  contrary  to  the 
evidence.  The  application  was  refused,  and  this  decision 
was  excepted  to,  and  is  now  assigned  as  error. 

Owing  to  the  defect  in  the  bill  of  exceptions,  the  charges 
of  the  Court  in  the  case,  and  various  other  rulings  complain- 
ed of  in  the  progress  of  the  trial,  cannot  be  considered — ^the 
presiding  Judge  having  fisiiled  to  certify  that  they  were  true. 

But  it  is  enough  for  the  purposes  of  this  decision  to  ex- 
amine the  proo&,  and  see  whether  the  finding  was  not  against 
the  evidence. 

It  is  in  proof  that  Collier  had  notice  of  the  gectment 
Boit;  that  he  was  present  at  the  trial,  defending  the  action 
by  his  counsel.  He  seeks  to  avoid  a  recovery  upon  the 
ground  that  he  applied  to  H.  H.  Tarver,  to  whom  he  turned 
over  the  deed  from  Nathan  Johnson,  under  which  he  claims, 
and  that  he  refused  to  let  him  have  the  deed. 

This  deed  was  not  necessary  to  the  defence  of  the  action. 
The  land  was  granted  to  Mrs.  McKay,  the  plaintiff  in  eject- 
ment, as  a  widow.  Collier  claims  under  N.  Johnson,  who 
he  allies,  was  the  husband  of  the  grantee.  He  had  only 
to  sh'bw  the  intermarriage  of  Mrs.  McKay,  the  granteej 
with  Johnson,  and  that  would  have  shown  title,  out  of  her. 
Bat  this  he  failed  to  do  on  the  trial  of  the  ejectment.  Had 
the  deed  from  Johnson  to  him  been  present,  it  would  have 
availed  him  nothing,  without  this  additional  proof;  and  that 
proof  would  have  defeated  a  recovery  without  the  deed ;  and 
this  proof  he  failed  to  make  in  the  present  action,  which  was 
essential  to  his  defence. 

The  truth  probably  is,  he  can  never  make  this  proof.  The 
grantee  of  this  land  residing  alwajrs  in  the  city  of  Savannah, 
and  most  respectably  connected,  never  was  the  wife  of  Na- 
than Johnson,  nor  of  any  other  Johnson,  nor  of  anybody 
else,  since  the  death  of  her  first  husband,  as  the  proof  in 
this  record  abundantly  demonstrales.  Nathan  Johnson,  the 
grantor  of  Collier,  may  have  married  some  other  woman — 
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some  other  widow  of  that  name;  whether  he  did  or  hot,  does 
not  appear. 

We  think,  theny  the  record  of  the  recovery  in  ejectment, 
entitled  Wimberly,  as  trastee^  to  recover  the  price  paid  by 
H.  H.  Tarver  for  the  land,  with  interest  thereoni  and  the 
costs  of  that  suit. 

A  claim  is  set  up  for  counsel  fees  in  the  ejectment  cause, 
and  the  bill  subsequently  filed  to  get  rid  of  the  $850  mesne 
profits }  and  there  is  respectable  authority  which  holds  that 
this  is  a  legitimate  item  in  the  assessment  of  damages  for  a 
breach  of  lE^rranty  in  the  sale  of  land.  If.  so,  why  not  of 
personal  property  ?     . 

Without  deciding  this  question,  which  our  Courts  have 
not  fevered,  we  think  the  want  of  diligence  on  the  part  of 
Tarver,  in  defeuding  the  ejectment,  and  the  fact  that  Collier 
did  employ  counsel  himself,  is  sufficint  to  negative  this  claim 
in  the  present  case. 

Judgment  reversed. 


Little  vs.  Owex. 

Interest  is  suspended  agiunst  a  garnishee,  daring  the  pendency  of  the 
garnishment. 

Complaint  in  Dougherty  Superior  Court.  Tried  before 
Judge  Allen,  at  the  December  Term,  1860. 

There  is  but  one  question  presented  by  the  record  in  this 
case,  which  arises  out  of  the  following  state  of  facia : 

At  the  December  Term,  1859,  John  T.  Dickerson  sued 
out  a  summons  of  garnishment  against  Albert  6.  Owen,  re- 
quiring him  to  answer  on  oath  what  he  was  indebted  to,  or 
what  effects  of  Leonard  Little  he  then  had  in  his  hands,  or 
had  at  the  time  the  summons  of  garnishment  was  served. 
This  garnishment  continued  in  Court  until  the  June  Term, 
1860,  at  which  time  the  same  was  dismissed. 
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On  the  14th  of  May,  1860,  William  G.  Little  brought  aiv 
action  against  William  G.  Owen,  to  recover  the  amount  of 
two  promissory  notes,  for  five  hundred  dollars  each,  dated 
20th  December,  1858,  one  due  six  months,  and  the  other, 
twelve  months  after  date,  made  by  said  Owen,  and  payable 
to  Leonard  Little,  or  bearer. 

When  the  case  was  submitted  to  the  Jury  on  the  foregoing 
&ct8,  the  presiding  Judge  charged  the  Jury:  **  That  if  there 
was  a  snmmons  of  garnishment  served  upon  the  defendant, 
at  the  instance  of  John  T.  Dickerson,  against  Leonard  Lit- 
tle, by  which  the  defendant,  Owen  was  prevented  from 
paying  the  sum  due  on  said  notes  sued  on,  for  the  space  pf 
six  months,  then  said  Owen  was  entitled  to  a  credit  for  the 
interest  accruing  on  the  notes  during  the  six  months  that  he 
was  so  prevented  from  paying  them,  and  that  it  was  not 
necessary  for  said  Owen  to  pay  what  he  admits  to  be  duQ  on 
the  notes,  into  Court,  unless  required  so  to  do,  in  order  to 
entitle  him  to  the  credit  for  said  six  months'  interest/' 

Under  this  charge,  the  plaintiff  accepted  a  confession  of 
jadgiiient  for  the  amount  due  on  the  notes,  less  the  said  six 
months'  interest,  reserving  his  right  to  except  to  the  charge 
of  the  Court,  and  said  plaintiff  now  asks  a  reversal  of  the 
judgment  on  the  ground  of  alleged  error  i?  flB  tfliarge. 

Hikes  &  Hobbs,  for  plaintiff  in  error. 

Stbozieb  &  Smith,  for  defendant  in  error. 

JBy  the  Court. — Lumpkik,  J.,  delivered  the  opinion* 

It  seems  that  Albert  G.  Owen,  the  defendant  in  error, 
was  gamisheed  by  John  T.  Dickerson,  to  depose  what  he 
was  indebted  to  Wm.  G.  Little.  The  case  was  pending  six 
months,  when  the  garnishment  was  dismissed.  Owen  being 
sued  by  Little  on  the  debt  which  he  owed  him,  Owen  claimed 
to  have  the  interest  suspended  while  the  garnishment  was 
pending,  which  the  Court  allowed,  and,  we  hold,  rightfully. 

By  the  Act  of  1856,  all  other  acts  upon  the  subject  of 
gttnishment  are  repealed.    No  provision  is  i^de  by  thi^ 
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act  for  the  garnishee  to  discharge  himself  by  pajring  the 
money  which  he  owes  the  defendant  into  Court.  He  oonld 
not  pay  it  of  course;  to  the  defendant.  It  would  seem  rea- 
sonable^ therefore,  that  the  interest  should  be  suspended 
during  that  time.  Besides,  the  defendant  will  not -lose  it. 
He  can  sue-Dickerson  on  his  bond,  and  the  lost  interest  will 
constitute  an  item  of  damage  which  Little  has  snstainekl  by 
reason  of  sueing  out  the  garnishment. 

Wo|  express  no  opinion,  whether  Owen  might  not  have 
been  protected,  had  an  order  .  been  taken  requiring  him  to 
pay  the  money  into  CSourt,  although  *we  see  no  authority  un- 
der the  Statute  for  such  a  proceeding.  No  order  was  taken 
in  this  case. 

Judgment  affirmed. 


DUBHAH  W.  HaBTLETT. 


When  D.  ft  H.  enter  into  a  copartnership  in  a  brick-jard,  D.  giving  H. 
his  note  for  a  portion  of  the  brick  then  on  hand,  his  share  of  the  rent 
of  the  yard  for  three  years,  and  the  brick  to  be  made  thereon,  and  they 
dissolre  at  the  end  of  eleven  months,  D.  having  paid  a  part  of  the 
note  in  the  meantime,  and  the  former  partners  specify  minutely  what 
each  is  to  do,  in  settling  np  the  business,  and  no  reference  is  made  to 
the  note  ;  the  presumption  is  that  D.  is  bound  to  pay  the  balance  due 
thereon. 

Complaint  in  Dougherty  Superior  Court.  Tried  before 
Judge  Allen,  at  the  June  Term,  1860. 

The  facts  and  questions  presented  by  the  record  in  this 
case,  are  bs  follows,  to-wit : 

On  the  29th  of  June,  1854,  Daniel  Hartlett  and  Lindsey 
H.  Durham  entered  into  a  written  contract  of  partnership, 
^'  in  the  business  of  making  and  selling  bricks,'^  in  the  city  of 
Albany,  which  was  to  continue  for  three  years,  unless  dis- 
solved by  mutual  consent.  Hartlett  had  a  brick  yard  near 
Albany,  with  some  30,000  bricks  on  hand.  Durham  gave 
Hartlett  his^ote  for  $466,  payable  the  first  of  October,  1864^ 
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aud  famished  one  two-horse  wagon,  which,  under  the  oon- 
tract,  was  to  entitle  him  to  one-half  interest  in  all  the  bricks 
then  in  the  yard,  (except  12,000,  whish  belonged  to  Hart- 
lett individusklly,)  and  to  one-half  of  all  that  might  be  made 
during  the  continuance  of  the  partnership.  Hartlett  then 
had  three  n^roes  employed  in  the  yard,  which  he  was  to 
fiimish  during  that  year,  and  the  balance  of  the  hands  were 
to  be  paid  for  by  the  firm,  to  be  styled  Daniel  Hartlett  & 
Co.  Hartlett  was  also  to  fiimish  the  horses  he  then  had  in 
use,  for  the  year  1854,  which  were  to  be  fed  by  the  firm. 
Hartlett  was  to  give  the  business  his  whole  attention,  and  to 
fiimish  Durham  with  a  weekly  statement  of  the  expenses  of 
the  concern,  as  well  as  all  sums  of  money  received^  and  all 
Uicks  sold,  which  Durham  was  to  keep  properly,  in  books, 
in  which  books  each  partner  was  to  enter  all  moneys  receiv^Ml 
and  paid  out  by  him  for  the  firm — the  books  to  be,  at  all 
times,  subject  to  the  inspection  of  each  partner.  Under  the 
ooatract,  neither  partner  could  transfer  his  interest  in  the 
concern,  without  the  other's  consent,  nor  bind  the  firm  in 
any  way  without  the  consent  of  the  other  partner. 

The  business  continued  until  the  28th  of  May,  1855,  when 
the  partnership  was  dissolved  by  written  agreement  of  the 
partners,  in  which  it  was  stipulated,  ^'  that  the  books  of  the 
firm  should  be  turned  over  to  Messrs.  Hines  &  Hobbs  for 
collection,  who  were  also  to  pay  any  debt  against  the  firm, 
the  justness  of  which  was  admitted  by  either  partner,  for  the 
year  1854  or  1855 ;  that  Hartlett  should  take  the  brick  ma- 
chines at  cost  and  expenses,  and  all  the  negroes  hired  by  the 
firm,  (except  Dew's  boy,)  at  the  amount  given  for  them, 
which  should  be  charged  to  him  as  cash,  and  he  was  to  take 
op  the  notes  given  by  the  firm  for  their  hire ;  Durham  was 
to  take  DeVs  boy,  at  the  price  for  which  he  was  hired,  and 
take  up  the  notes  given  by  the  firm  for  the  hire ;  that  these 
notes  should  be  paid  promptly ;  that  Durham  was  to  take  the 
yxMn  on  the  kiln,  at  $7  per  thousand,  to  be  counted  out  to 
him  by  one  chosen  by  the  partners,  and  the  amount  to  be 
charged  to  liim  as  cash. 
After  the  dissolution  of  the  partnership^  Hartlett  occupied 
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and  used  the  brick-jard  for  his  individual  benefit^  for  several 
years,  and  until  he  sold  it  to  one  Jared  Irwin« 

On  the  first  day  of  October,  1854,  Durham  paid  Hartlett 
two  hundred  dollars  on  the  note  given  for  half-interest  in  the 
brick-jard,  at  the  formation  of  the  partnership,  which  sum 
was  entered  as  a  credit  on  the  note. 

On  the.  13th  of  May,  1856,  Hartlett  instituted  an  action 
against  Durham,  to  recover  the  balance  due  on  the  note. 

'  Durham  pleaded  a  failure  of  consideration,  and  relied  on 
the  facts  hereinbefore  stated  to  sustain  the  plea. 

The  jury  found  against  the  plea. 

Counsel  for  Durham  then  moved  for  a  new  trial,  on  the 
following  grounds : 

1.  Because  the  verdict  of  the  jury  was  contrary  to  the  law 
and  evidence  of  the  case. 

2  Because  the  verdict  was  against  the  weight  of  evidence. 

3.  Because  the  verdict  was  without  evidence,  and  against 
the  evidence  of  the  plaintiff. 

The  presiding  Judge  refused  the  new  trial,  and  that  decia* 
ion  is  the  error  allied  in  this  case. 

Vason  &  Davjd3,  for  plaintiff  in  error. 

HiNES  &  HoBBS  and  Wakrek  &  Warben,  for  defend- 
ant in  error. 

By  the  Ckmrt. — Litmpkin,';J.,  delivering  the  opinion. 

Durham  &  Hartlett  entered  into  a  co-partnership  in  a 
brick-yard.  Durham  gave  his  note  for  one-half  of  the  30,- 
000  bricks  then  on  hand,  excepting  12,000,  and  for  one-half 
of  the  yard  and  the  brick  to  be  made  for  three  years.  The 
partnership  continued  eleven  months,  and  was  dissolved. 
Durham  had,  in  the  meantime,  paid  $200  on  his  note,  and  he 
insists  that  this  payment  covered  the  full  amount  of  his  lia^ 
bility  in  the  $500  note.  The  jury,  upon  the  testimony,  found 
otherwise.  The  Court  refused  to  grant  a  new  trial,  and  we 
do  not  feel  constrained  to  reverse  his  judgment. 

The  articles  of  copartnership,  as  well  as  the  terms  of  dia- 
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solotioD,  are  both  in  writing.  In  the  latter,  what  each  of 
the  former  partners  is  to  do,  is  specified,  and  not' a  word  is 
said  abont  this  note.  Is  not  the  presumption  almost  irresist- 
ible that  it  was  to  be  paid  ?  Otherwise,  why  was  it  not 
given  ap  to  Durham  ? 
Judgment  affirmed. 


Battle  v9.  Stephens. 

To  authorise  an  injunction,  the  charges  in  the  bill  should  not  be  argnmen* 

tatiTei  and  inferential  only  from  the  facts  stated. 
A  plaintiff  in  execution  will  not  be  restrained  by  a  Court  of  Equity  from 

collecting  his  money  out  of  one  of  the  defendants,  even  though  he  be 

security  only  upon  the  original  debt. 

« 

In  Equity  in  Sumter  Superior  Court.  Decision  made  by 
Judge  Ali^,  at  the  October  Term^  I860. 

On  the  10th  of  May/ISGO,  Henry  L.  Battle  filed  his  bill 
in  Equity,  in  Sumter  Superior  Court,  against  Linton  Ste- 
ph^is,  Jesse  B.  Battle,  Jr.,  John  B.  Evans  and  Samuel  Daw- 
son, in  which  he  alleges  : 

That  on  the  1st  day  of  May,  1857,  the  said  Jesse  B.  Battle, 
Jr.,  and  John  B.  Evans,  as  makers,  and  complainant  as 
security,  executed  and  delivered  a  promissory  note  of  that 
date,  payable  to  said  Linton  Stephens,  due  the  26th  day  of 
December,  1857,  for  the  sum  of  $1,500;  that  immediately 
after  the  note  became  due,  the  complainant  notified  Mr.  Con- 
nell,  the  agent  of  Stephens,  to  proceed  to  collect  the  said  note 
out  of  the  makers  thereof;  that  on  the  15th  of  July,  1868, 
suit  was  instituted  op  said  note,  and  on  the  2l8t  day  of  April, 
1859,  a  judgment  was  obtained  against  the  said  makers,  and 
oomplainant  as  security ;  that  a  writ  of  fieri  fadaa  issued 
from  said  judgment  on  the  26th  of  April,  1859 ;  that  no 
effort  was  made  to  collect  the  amount  due  on  the^.  fa.  until 
the  5th  day  of  January,  1860,  when  the^.  fa.  was  levied  on 
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a  house  and  lot  izi  Americas,  as  the  property  of  Jesse  B.  Bat- 
tie,  Jr.,  which  property  was  regularly  claimed  by  one  Walter 
T.  Davenport,  on  the  Ist  day  of  February,  1860;  that  on 
the  26th  of  March,  1860,  and  pending  the  claim,  said  fi.  fa* 
was  levied  by  the  said  Samuel  Dawson,  sheriff  of  said  county, 
on  a  dose  carriage  and  harness,  Us  the  property  of  complain- 
ant; that  on  the  1st  day  of  April,  1860,  the  claim  of  Daven* 
port  to  the  house  and  lot  was  withdrawn ;  that  $1,000  has 
been  paid  on  said  fi.  fa.,  for  which  no  credit  has  been  entered 
on  the  same ;  that  the  house  and  lot  if  exposed  for  sale, 
would  sell  for  more  than  sufficient  to  pay  the  balance  due 
on  the  fi,  fa.;  that  since  the  rendition  of  the  judgment, 
Jesse  B.  Battle  has  had  in  said  county  of  Sumter,  three 
negroes  worth  $3,000,.  which  might,  and  ought  to  have  been 
levied  on,  if  necessary  to  pay  off  said  fi,  fa, ;  that  since  the 
rendition  of  said  judgment,  complainant  believes  that  Willis 
A.  Hawkins,  Esq.,  one  of  the  attorneys  of  the  plaintiff  in  fi, 
fa,,  has  paid  over  to  said  Jesse  B.  Battle,  Jr.,  $4,000,  which 
sum,  or  a  part  thereof,  might  have  been  applied  to  the  pay- 
ment of  the  sum  due  on  the^.  fa,,  if  it  had  not  already  been 
paid  off  by  said  Jesse  B.  Battle,  Jr.,  or  said  John  R.  Evans ; 
that  at  the  time  the  judgment  was  rendered,  Evans  owned  a 
valuable  body  of  land,  which  he  has  since  sold  for  $6,000,  or 
other  large  sum,  and  which  land  is  subject  to  the  fi,  fa.,  if  it 
.  has  not  been  paid  off;  that  since  the^  fa.  issued,  Evans  has 
been  permitted  to  move  from  the  county  of  Sumter,  and  to 
carry  with  him  personal  property  worth  ten  thousand  dollars, 
or  other  large  sum,  which  the  plaintiff  would  not  have  per* 
mitted,  if  the  fi,  fa,  had  not  been  paid  off  in  full,  and  that 
said  Evans  owned  a  house  and  lot  in  Americus  which  is  sub<- 
ject  to  the  fi,  fa,,  if  unpaid,  which  house  and  lot  are  worth 
$2,500,  or  other  large  sum ;  that  from  the  facts  aforesaid^ 
ooniplainant  believes  and  charges,  that  said  fi,  fa,,  though 
paid  off,  is  on  some  account  fraudulently  kept  open  by  the 
plaintiff  in  fi,  fa;  and  the  makers  of  said  note,  to  defraud 
complunant  out  of  the  whole  amount  apparently  due  on  said 
fi.fa.;  that  he,  complainant,  cannot  prove  the  payment  of 
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said)!,  fn.,  except  one  thousand  dollars,  without  a  discovery 
from  the  defendants  to  this  bill. 

The  bill  prays,  amongst  other  things,  that  the  sale  of  the 
carriage  and  harness  be  enjoined. 

The  injunction  prajed  for  was  granted. 

Upon  a  rale  taken  for  that  purpose,  sind  after  argument 
had  thereon,  the  injunction  was  dissolved,  and  this  decision  is 
the  error  alleged  by  the  record  in  this  case. 

WoKBiLii  &  Hawkins,  for  the  plaintiff  in  error. 

McCay  &  Hawkins,  for  the  defendants  in  error. 

By  the  Churl — ^Lumpkin,  J.,  delivering  the  opinion. 

Linton  Stephens  recovered  judgment  for  $1,500  against 
Jesse  B.  Battle  and  John  R.  Evans,  as  principals,  and  Henry 
L.  Battle  as  security.  The  execution  issuing  on  the  judg- 
ment, was  levied  on  a  house  and  lot  in  Americus,  in  January^ 
1860,  as  the  property  of  Jesse  B.  Battle,  and  claimed  by 
Walter  T.  Davenport.  In  March,  thereafter,  the  jj.  /a.  was 
levied  on  a  carriage  and  harness,  as  the  property  of  the 
security,  Henry  L.  Battle.  At  the  April  Term,  1860,  of  the 
Court,  Davenport  withdrew  his  claim,  and  in  May,  1860,  a 
month  only  afterwards,  Henry  L.  Battle  filed  this  bill, 
alleging  various  reasons  why  the  creditor,  Stephens,  should 
be  compelled  to  make  his  money  out  of  Jesse  B.  Battle's 
property,  and  that  of  the  other  principal.  He  infers,  from 
the  fibcts  charged,  that  the  debt  is  paid,  and  argues  to  show 
it  might  have  been,  and  ought  to  have  been  satisfied.  The 
difficulty  18,  he  no  where  asserts  that  it  was,  except  a  $1,000, 
and  that  he  admits  he  is  able  to  prove  without  resorting  to 
the  conscience  of  the  creditor  for  discovery. 

Bnt  the  main  ground  upon  which  he  seeks  to  protect  his 
property  from  sale  is,  that  the  house  and  lot  which  Daven- 
port claimed  is  sufficient  to  discharge  the  execution  after 
crediting  it  with  the  $1,000.  Perhaps  this  is  true,  and  that 
it  will  be  sold,  and  the  money  so  applied.  The  bill  was  filed 
before  the  plaintiff  in  fi.  fa.  had  an  opportunity  of  proceed- 
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ing  with  the  levy.  Bat  suppoae  the  creditor  sees  fit  to  sell  the 
security's  property  first,  upon  what  principle  will  a  Court  of 
Equity  interfere  to  prevent  him  ?  We  know  of  none.  It  is 
his  legal  right  to  do  so.  Believing,  as  we  do,  that  there  is 
no  distinct  allegation  in  the  bill,  that  the  execution  iff  paid, 
and  that  the  ground  to  which  I  have  alluded  is  not  sufficient 
to  sustain  the  injunction,  we  affirm  the  order  of  the  Court 
dissolving  the  injunction. 

We  take  no  notice  of  the  complaint,  that  the  counsel  was 
cut  off  by  the  Court  from  concluding  his  argument  upon  the 
motion,  as  it  is  not  supported  in  point  of  fact  by  his  Honor, 
the  Judge.  He  certifies,  that  he  supposed  the  speech  was 
finished ;  and  I  can  well  understand  how  there  should  be  an 
honest  mistake  in  this  respect.  I  know,  experimentally, 
that  I  am  sometimes  kept  in  painful  suspense  for  several 
minutes,  not  being  able  to  decide  whether  the  argument  is 
closed.  In  such  a  case,  counsel  should  suggest  that  he  desired 
to  be  heard  further,  and,  of  course,  the  Court  would  readily 
accord  the  privilege. 

Judgment  affirmed. 


Dean  vs.  Mukroe. 

A  new  promise,  made  by  the  maker  of  a  promissory  note,  is  not  safficient 
to  take  it  oat  of  the  operation  of  the  Statute  of  Limitations  as  against 
an  indorser. 

Action  on  a  promissory  note,  in  Bibb  Superior  Court. 
Tried  before  Judge  Iyebson  L.  Habeis,  at  the  May  Term, 
I860. 

On  the  18th  day  of  October,  JL858,  Nathan  C.  Munroe 
instituted  an  action,  in  Bibb  Superior  Court,  against  Geoi^ 
M.  Logan  &  Co.,  as  makers,  and  James  Dean,  as  indorser, 
to  recover  the  amount  of  a  promissory  note,  of  which  the  fol- 
lowing is  a  copy,  to-wit : 
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"  $1,000  Macon,  Deo.  23,  1851. 

''Four  months  after  date  we  promise  to  pay  to  the  order 
of  James  Dean,  one  thousand  dollars,  value  received. 

Geo.  M.  Logan  &  CJo.'' 

This  note  was  indorsed  by  the  said  James  Dean,  and  had 
entered  upon  it  a  credit  as  follows,  to-wit : 

"$293  59.  Received  on  the  within  note  two  hundred  and 
ninety-three  dollars  and  fifly-nine  cents,  in  a  part  of  claim 
for  that  amount  on  Miss  Jane  Irwin. 

January  1,  1853.'' 

To  this  action  Dean  pleaded  the  Statute  of  Limitations. 

On  the  trial  of  the  case  in  the  Court  below,  it  appeared  in 

evidence:  that  Dean  was  an  accommodation  indorser  of  the 

note,  and  had  no  interest  in  the  consideration  thereof;  that 

the  credit  was  a  bona  fide  payment,  made  by  Logan,  at  the 

time  it  beats  date ;  that  Dean  knew  of  the  payment  shortly 

ifler  it  was  made,  but  whether  he  knew  of  it  at  the  time  of 

the  payment  did  not  appear;  that  on  the  6th  of  March,  1852, 

Dean  promised  Greorge  M.  Logan,  that  he  would  pay  the 

nate  sued  on,  if  he,  Logan,  would  turn  over  to  Asa  Holt 

certain  assets  of  the  firm  of  Logan  &  Atkinson;  that  the 

aasets  were  turned  over  accordingly ;  that  Dean  had  received 

of  Logan  &  Co.  assets,  to  secure  him  for  any  indorsements 

made  by  him  for  said  Logan  &  Co. ;  and  that  the  note  sued 

on  was  lodged  in  bank  for  collection,  and  that  the  note  was 

protested  for  non-payment,  on  the  26th  of  April,  1852,  by 

Peter  Solomon,  Notary  Public. 

Counsel  for  defendant  Dean  objected  to  the  introduction  of 
the  note  as  evidence  against  said  Dean,  because  neither  the 
payment  by  Logan,  nor  the  promise  mp.de  by  Dean  on  the 
6th  of  March,  1852,  took  the  case  out  of  the  operation  of 
the  Statute  of  Limitations  as  against  Dean. 

This  objection  was  overruled  by  the  presiding  Judge,  who 
decided  that  by  the  Act  of  1826,  Dean  was  security,  and  was 
liable  as  such,  and  that  therefore  the  payment  made  by  Logan 
on  the  note,  arrested  the  operation  of  the  Statute  of  Limita- 
tion m  &vor  of  Dean. 
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The  jury  returned  a  verdict  in  fkvor  of  the  plaintiff, 
against  Dean,  for  the  principal  and  interest  of  the  note,  the 
protest  fee  and  costs  of  suit. 

The  plaintiff  in  error  asks  a  reversal  of  the  judgmenty 
because  of  error  in  the  said  decision  and  ruling  of  the  Court. 

C.  B.  Cole  for  plaintiff  in  error. 

L.  N.  Whittle  for  defendant  in  error. 

By  the  Court — Jenkins,  J.,  delivering  the  opinion. 

The  principal  question  in  this  case  is,  whether  a  promise 
made  by  the  maker  of  a  promissory  note,  is  sufficient  to  take 
the  case  out  of  the  Statute  of  Limitations^  as  against  the 
indorser. 

This  question  was  elaborately  argued,  and  upon  great 
deliberation  decided  by  this  Court,  at  the  Savannah  term,  in 
June,  1860,  the  case  being  still  unpublished. 

The  Court  held,  in  that  case,  that  the  new  promise  of  the 
maker  was  not  sufficient  to  take  the  case  out  of  the  Statute  as 
i^ainst  the  indorser.     To  that  decision  we  adhere. 

The  only  other  question  in  this  case  grew  out  of  a  new 
promise  made  by  the  indorser  himself;  but  the  record  shows 
that  that  promise,  as  well  as  the  orignal  undertaking,  wa& 
barred  by  the  Statute. 

We,  hold,  therefore,  that  the  Court  below  erred  in  admit- 
ting the  note  in  evidence,  and  that  there  was  error  in  the  final 
judgment,  which  is  reversed. 

Judgment  reversed. 
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Execatonhip  is  an  office  ]  and  each  executor  is  equally  entitled  to  par- 
ticipmte  in  the  profits  thereof;  and  no  one  has  the  light  to  seize  and 
appropriate  the  whole  of  the  assets,  to  the  exclusion  of  the  ot>^er8. 

Where  there  are  two  executors,  and  they  both  join  in  a  credit  sale  of  the 
property  of  the  testator — the  terms  of  the  sale  not  being  prescribed  by 
the  will — and  one  of  them  who  is  a  trustee  for  a  legatee,  consents  that 
his  co-executor  shall  take  charge  of  all  the  proceeds,  he  makes  himself 
liable  to  his  eettui  que  tnut  for  her  portion. 

A  jary  is  justifiable  in  decreeing  that  a  trustee,  who  is  executor  also  of 
the  estate  from  which  the  trust  fund  is  derived,  who  accounts  to  his 
cesfifi  que  trust  for  the  yearly  interest,  and  pays  tax  on  the  fund  as 
troftee,  has  the  trust  fund  in  hand. 

When  a  complainant  is  justifiable  for  sueing  a  trustee,  to  recover  or 
secure  a  trust  fund  in  the  hands  of  the  defendant,  the  solicitor's  fees  of 
the  trustee  will  not  be  allowed  for  resisting  the  bill. 

In  equity,  in  Bibb  Superior  Court.    Tried  before  Judge 
liAMABy  at  the  May  Term^  1861. 

Thequeetions  presented  for  adjudication^  in  this  case^  arose 
out  of  the  following  state  of  facts,  to-wit: 

On  the  7th  of  May^  1847,  Reuben  Roberts  published  his 
will ;  by  the  first  item  of  which  he  bequeathed  lands,  negroes 
and  other  property  to  his  wife,  Kancy  Roberts,  for  and 
daring  her  natural  life-time,  or  widowhood,  and,  at  her  death 
or  marriage,  the  said  lands,  negroes  and  other  property,  to  be 
equally  divided  amongst  his  children — ^the  life-interest  in  the 
land  to  be  in  lieu  of  his  wife's  dower.  By  the  second  item  of 
the  will,  the  testator  directed  that  all  the  residue  of  his  prop- 
erty, of  every  kind  and  description,  should  be  sold,  and  the 
proceeds  there<^,  together  with  the  money  on  hand  at  his 
desth,  his  notes,  accounts,  etc.,  should,  after  paying  his  debts, 
foneral  expenses,  and  the  expenses  of  administering  his  estate, 
be  divided  into  eight  equal  parts,  or  shares.  The  testator 
bequeathed  one  of  the  shares  to  his  son,  Luke  Roberts,  in 
troat  and  confidence  that  he  would  place  the  same  out  at  * 
iotereBty  and  keep  the  same  at  interest  until  the  death  of 
Charles  Thomas,  the  husband  of  his  daughter,  Martha  Ann 
Thomas ;  and  from  and  immediately  after  the  death  of  the 
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said  Charles  Thomas,  his  said  daughter  surviving  him^  then 
in  trust  and  confidence,  that  the  said  Luke  Roberts  will 
deliver  the  said  part,  or  share,  with  the  profits  and  increase 
thereof,  to  his  daughter  Martha  Ann  Thomas,  to  be  equally 
divided  between  her  and  her  children  then  living,  free  from 
all  other  and  further  trust ;  and  in  the  event  of  the  death  of 
the  said  Martha  Ann  Thomas,  before  her  husband,  the  said 
Charles  Thomas,  then  said  share  and  its  increase  to  be  equally 
divided  amongst  the  other  children  of  the  testator.  The  will 
furthermore  provided,  that  if  the  wife  of  the  testator  should 
die  before  the  death  of  the  said  Charles  Thomas,  then  the 
portion  to  which  Martha  Ann  Thomas  would  be  entitled,  in 
the  property  bequeathed  to  testator's  wife  during  her  life  or 
widowhood,  should  be  vested  in  the  said  Luke  Roberts  as 
trustee,  subject  to  the  same  trusts  as  before  set  forth  relative 
to  the  eighth  part  or  share  aforesaid. 

John  Roberts  and  Luke  Roberts  were  appointed  executors 
of  the  will. 

On  the  8th  of  July,  1860,  the  testator  published  a  codicil 
to  his  will,  in  which,  after  reciting  the  death  of  his  son,  Wil- 
liam Jackson  Roberts,  since  the  making  of  the  will,  directed 
that  his  property  not  willed  to  his  wife,  should  be  divided 
into  seven  shares,  after  the  sale  of  the  same,  among  his  chil- 
dren, and  as  directed  in  the  will,  with  the  alteration,  that  the 
share  of  Martha  Ann  Thomas  shall  be  held  in  trust  by  Luke 
Roberts,  for  the  sole  and  separate  use  of  the  said  Martha  Ann 
Thomas,  for  and  during  her  natural  life-time,  the  interest 
thereof  to  be  paid  to  her  annually,  for  the  separate  use  and 
support  of  herself  and  children,  and,  at.  her  death,  the  said 
part  or  share  should  be  divided  among  her  children ;  and  her 
death,  before  the  death  of  her  husband,  shall  not  defeat  the 
right  of  her  children. 

The  codicil  further  directed  and  provided,  that  the  testa- 
tor's daughter,  Martha  Ann  Thomas,  should  have  his  negro 
woman  Peggy,  and  her  child,  I^eaner,  with  their  future 
increase,  after  the  death  of  the  testator's  wife,  for  her  entire 
share  and  interest  in  that  property  willed  to  his  wife,  during 
her  life  or  widowhood ;  the  said  Peggy  and  child,  and  their 
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increase,  to  be  the  sole  and  separate  property  of  the  said  Mar- 
tha Ann  Thomas,  for  and  during  her  life*time,  and  at  her 
death  to  be  equally  divided  among  her  children ;  no  portion 
of  the  property  falling  to  the  said  Martha  Ann  Thomas, 
under  the  will  and  codicil,  to  be  subject  in  any  manner  to  the 
debts  of  her  husband. 

The  testator  afterwards  died,  leaving  the  will  and  codicil 
in  full  force,  and  they  were  duly  proved  and  recorded,  and 
the  nominated  executors  were  duly  qualified,  and  assumed 
the  execution  of  the  will  and  codicil,  and  the  said  Luke  Bob- 
erts assumed  the  trust  imposed  upon  him,  as  trustee  of  his 
sister  Martha  Ann  Thomas. 

The  executors  sold  the  property,  as  directed  by  the  will, 
and  divided  the  proceeds  into  shares  amounting  to  $2,286. 
On  the  31st  of  May,  1857,  Mrs.  Nancy  Roberts,  the  wife  of 
the  testator,  departed  this  life. 

On  the  10th  of  October,  1857,  Martha  Ann  Thomas,  by 
her  next  friend,  Methvin  S.  Thompson,  filed  her  bill  in 
equity,  in  Bibb  Superior  Court,  against  her  trustee,  Luke 
Roberts,  in  which  she  alleged  the  foregoing  facts,  and  also, 
that  said  trustee,  as  such,  received  the  sum  of  $2,286,  some 
five  years  before  the  filing  of  the  bill ;  that  he  has  failed  to 
to  invest  the  fund  in  any  kind  of  security,  or  to  put  it  out 
and  keep  it  at  interest,  but  has  used  it  for  his  own  purposes ; 
that  recently  he  has  even  failed  to  pay  to  the  complainant  the 
interest  accruing  on  the  fund,  and  complainant  had  to  take 
his  note  for  it ;  tliat  said  trustee  is  embarrassed,  and  com- 
plainant believes  that  he  is  unable  to  pay  his  debts,;  that  he 
is  threatening  to  sell  and  dispose  of  his  negroes,  and  has  no 
title  (as  he  says)  to  the  land  he  now  claims ;  that  he  claims 
the  right  to  the  possession  of  Peggy  and  her  child,  and  the 
right  to  hire  them  for  complainant,  and  pay  her  the  hire 
annually ;  that  if  the  trustee  disposes  of  his  negroes,  as  he  has 
said  be  would  do,  complainant  will  be  left  without  the  pros- 
pect of  obtaining  her  rights  from  her  said  trustee. 

The  bill  prays,  amongst  other  things,  a  writ  of  quia  timet^ 
requiring  the  said  Luke  Roberts  to  enter  into  bond,  with 
good  security,  obliging  himself  to  invest  the  funds  in  his 
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hands,  as  trustee  of  compIaiDant^  in  some  safe  and  suitable 
manner^  and  to  pay  to  complainant  the  annual  interest  or 
increase  thereof;  and  also  that  he  be  enjoined  from  inter- 
rupting complainant  in  the  possession  and  use  of  the  negrpes 
P^g7  and  her  child ;  and  that  said  Luke  Roberts  be  removed 
from  his  said  trust,  and  some  other  proper  and  suitable  per- 
son be  appointed  trustee  in  his  stead. 

The  bill  was  sanctioned,  and  the  writs  issued  as  prayed  for« 
The  defendant  filed  his  answer  to  the  bill,  in  which  he  ad- 
mits the  truth  of  all  the  material  allegations  in  the  bill,  ex- 
cept as  to  the  sum  received  by  him  as  trustee  for  complain- 
ant. On  that  subject  his  answer  alleges :  that  complainant's 
share  is  correctly  stated  in  the  bill;  but  that  he  only  received 
from  the  estate  of  testator  the  sum  of  twelve  hundred  and 
seventy-four  dollars  and  five  cents,  as  the  trustee  of  complain- 
ant ;  that  said  sum  of  twenty-two  hundred  and  eighty-six 
dollars  ought  to  have  been  on  hand  at  least  by  tha.  1st  of  Jan- 
uary, 1853,  the  property  of  the  estate  of  testator  having 
been  sold  on  twelve  months'  credit,  and  the  will  having  been 

proven  on  the day  of  July,  1851 ;  that  John  Roberts, 

defendant's  co-executor,  and  older  brother,  being  more  con- 
versant with  business  affairs  than  defendant,  the  possession  of 
the  notes  for  which  the  property  of  testator  sold,  as  well  as 
the  duty  of  collecting  the  money  due  thereon,  were  confided 
to  the  said  John  Roberts ;  that  many  of  the  notes  were  un- 
paid at  maturity,  and  that  their  collection  was  for  some  pur- 
pose delayed,  until  a  short  time  before  the  death  of  his  bro- 
ther and  co-executor,  John  Roberts,  in  1854  or  1865 ;  that 
in  January,  1853,  defendant  called  on  his  brother,  and  de- 
manded payment  of  the  legacy  due  complainant,  and  contin- 
ued to  call  on  him,  from  time  to  time,  and  received  but  one 
thousand  two  hundred  and  seventy-four  dollars  and  five 
cents,  leaving  still  due  one  thousand  and  twelve  dollars  and 
twenty-one  cents ;  that  his  said  brother  died  suddenly,  and  so 
soon  as  he  could  do  so,  he  filed  a  bill,  in  Baldwin  Superior 
Ck)urt,  against  the  representative  of  his  brother's  estate,  to 
recover  the  balance  due  defendant,  as  trustee  of  complainant ; 
that  said  bill  is  still  pending  and  undetermined  ;  that  he  has 
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paid  eomplaioant  the  interest  on  the  entire  amopnt  of  her 
share,  and  has  given  it  in  and  paid  tax  on  the  whole  amount, 
because  the  same  was  drawing  interest,  and  complainant  was 
entitled  to  the  same,  and  because  the  said  sum  was  taxable, 
and  defendant  believed  that  he  ought  to  return  it  as  in  his 
hands.  As  to  the  negroes,  Peggy  and  child,  he  submits  to 
the  Court  that,  under  the  will,  as  trustee,  it  is  his  duty  to 
take  possession  of  them,  as  he  is  advised,  and  believes  that 
the  trust,  both  as  to  the  money  and  the  negroes,  is  a  personal 
trost^and  that  he  cannot  escape  responsibility  to  the  children 
of  complainant,  who  have  an  interest  in  remainder  in  the 
property,  unless  they  were  parties  to  this  case,  so  as  to  be 
concluded  by  the  decree  rendered  therein.  The  defendant 
further  answers,  that  he  has  fully  paid  to  complainant  all  the 
interest  due  on  her  said  share  of  said  estate,  and  that  she  is 
indebted  to  defendant  three  hundred  and  eighty-six  dollars, 
principal,  besides  interest,  on  two  promissory  notes,  which, 
together  with  his  counsel  fees  in  this  case,  he  asks  may  be 
allowed  him  in  the.  settlement  relative  to  said  trust  funds. 

The  children  of  Martha  Ann  Thomas  were  made  parties 
complainant  by  their  next  friend,  without  requiring  additional 
answer  from  the  defendant,  they  adopting  the  allegations  of 
the  bill.  On  the  trial  of  the  case,  it  appeared  in  evidence 
that  when  the  property  belonging  to  Reuben  Roberts'  estate 
was  sold,  and  the  shares  of  the  legatees  ascertained,  the 
amount  of  each  share  was  $2,286  36,  and  also  that  defendant 
gave  in,  as  trustee  for  complainant,  the  sum  of  $2,286  26, 
as  money  and  debt  due  from  solvent  debtors,  in  the  year  1857. 

The  defendant  introduced  the  receipt  of  complainant  for 
the  interest  paid  to  her,  and  also  the  two  promissory  notes 
pleaded  in  his  answer. 

The  jury  returned  the  following  verdict  and  decree,  to-wit: 

'*We,  the  jury,  find  and  decree,  that  there  is  in  the  hands 
of  the  defendant,  Luke  Roberts,  trustee  for  complainants,  the 
principal  sum  of  twenty-two  hundred  and  eighty-six  dollars, 
that  being  the  amount  of  their  legacy  under  the  will  of  Reu- 
ben Boberts,  deceased.  We  also  find  and  decree  the  sum  of 
five  hundred  and  forty-seven  dollars  and  one  cent,  interest  on 
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said  principal  sum  due  Martha  Ann  Thomas,  up  to  the  first 
day  of  June,  1860.  We  further  find  and  decree  that  the  two 
notes  of  Maltha  Ann  Thomas  and  Luke  Wilder,  pleaded  by 
the  defendant,  amounting  to  three  hundred  and  eighty-six 
dollars,  principal,  and  thirty-eight  dollars  and  twenty-two 
cents  interest,  amounting  to  four  hundred  and  twenty-four 
dollars  and  twenty-two  cents,  be  applied  as  part  payment  of 
said  interest,  and  that  the  notes  be  cancelled  and  given  up, 
and  that  the  said  Martha  Ann,  by  her  said  next  friend,  do 
recover  of  the  defendant  the  sum  of  one  hundred  and  thirty- 
two  dollars  and  seventy-eight  cents,  it  being  the  balance  of 
said  interest  due  to  this  date.  We  further  find  and  decree 
that  said  Luke  Roberts  be  continued  as  the  trustee  of  com- 
plainanti  and  hoTd  the  legal  title  for  said  principal  sum  here- 
inbefore decreed,  and  for  the  negroes  Peggy  and  Leaner,  and 
their  increase,  l»e  allowing  the  said  Martha  Ann  Thomas  the 
use  and  control  of  said  negroes,  for  and  during  her  life,  and 
that  said  Luke  Boberts  do  give  bond  and  sufficient  security 
for  the  faithful  performance  of  said  trust.  We  further  decree 
that  the  complainant  pay  the  costs  of  this  suit." 

Counsel  for  the  defendant  then  moved  for  a  new  trial  of 
said  case,  on  the  following  grounds : 

1.  Because  said  verdict,  finding  in  the  hands  of  defendant 
$2,286,  for  complainant,  is  contrary  to  evidence^  without 
evidence,  and  strongly  and  decidedly  against  the  weight  of 
the  evidence  in  the  case. 

2.  Because  the  finding  is  against  the  following  charge  of 
the  Court,  to-wit :  "  that  one  co-executor  is  not  liable  for 
moneys  collected  by  the  other,  in  the  regular  course  of  the 
administration  of  an  estate." 

3.  Because  said  verdict  is  contrary  to  law,  against  the  evi- 
dence, without  evidence,  and  strongly  and  decidedly  against 
the  weight  of  evidence,  in  not  decreeing  that  reasonable  coun- 
sel fees  should  be  allowed  the  defendant  for  the  defence  of 
this  suit. 

4.  Because  the  verdict  is  not  so  framed,  in  accordance  with 
the  proofs  of  the  case^  as  to  enable  the  defendant  to  continue 
the  prosecution  of  his  said  suit^  in  Baldwin  Superior  Court, 
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against  the  administrator  of  his  co-executor,  for  the  residue 
of  said  legacy,  never  collected  by  the  defendant. 

The  Judge  presiding  refused  to  grant  the  new  trial,  and 
that  refusal  is  the  error  alleged  in  the  record  in  this  ease. 


B.  Hill,  for  plaintiff  in  error. 

PoE,  Gbier  &  PoE,  for  defendants  in  error. 

Btf  the  Omrt — Lumpkin,  J.,  delivering  the  opinion. 

Was  the  decree  rendered  in  this  case  in  accordance  with 
the  law  and  testimony  ? 

It  is  argued  that  John  Roberts,  as  executor,  had  a  right  to 
take  possession  of  all  the  assets,  and  that  having  done  so, 
Luke  Roberts  is  not  liable  until  and  unless  he  recovers  the 
balance  coming  to  his  sister,  Mrs.  Thomas,  out  of  the  estate 
of  John  Roberts,  his  co-executor.  Is  this  so?  The  sale 
was  the  joint  act  of  both.  What  right  had  Luke  Roberts 
to  consent  that  the  whole  proceeds  should  go  into  the  hands 
of  his  brother?  He  had  an  important  trust  to  perform 
under  the  will  of  his  father,  to- wit:  to  recover  the  legacy 
coming  to  Mrs.  Thomas,  and  to  invest  it,  paying  her  over 
the  accruing  interest.  No  matter  where  the  contrary  doc- 
trine is  asserted,  I  deny  that  either  of  two  executors  is  en- 
titled to  take  possession  of  the  whole  of  the  assets  of  the 
testator,  to  the  exclusion  of  the  other.  To  be  appointed 
executor  is  to  be  invested  with  an  office  of  profit.  What 
right  has  either  to  appropriate  the  whole  to  himself?  But 
00  such  case  is  made  in  this  record.  Luke  Roberts  consent- 
ed that  John  Roberts  should  take  charge  of  everything.  This 
was  his  own  act,  for  which  he  is  and  should  be  held  respon- 
sible, under  the  facts  of  this  case.  He  had  the  right  to  allow 
his  own  portion  to  go  into  the  hands  of  his  co-executor,  but 
he  could  not  consent  for  his  sister's  portion  to  be  thus  appro- 
priated. As  it  respects  this,  he  had  a  duty  to  discharge. 
She  could  not  act,  only  through  and  by  him ;  he  was  bound 
to  act  for  her. 
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Agsin^  the  will  of  the  testator  does  not  direct  a  credit 
sale.  It  would  rather  seem  that  a  cash  sale  was  contem- 
plated ;  the  proceeds,  together  with  the  cash  on  hand,  was 
directed  to  be  divided  among  the  legatees,  and  the  share 
coming  to  Mra  Thomas  was  to  be  loaned  ont  by  Lake 
Roberts,  her  trustee.  Be  this  as  it  may,  the  executors,  in 
selling  upon  time,  exercised  their  own  discretion.  It  was 
the  joint  act  of  both,  and  each  is  responsible. 

Waiving  this  aspect  of  the  case,  and  also  the  question  of 
diligence  in  collecting  this  fund,  eight  years  having  elapsed 
since  the  sale  notes  fell  due,  the  defendant  has  paid  interest 
yearly  on  the  whole  amount,  $2,286,  and  tax,  as  trustee  for 
Mrs.  Thomas,  on  that  sum,  which  ought  to  have  been  paid 
by  the  executor,  if  the  fund  still  remained  in  his  hands.  I 
say,  did  not  these  circumstances  authorize  the  conclusion  that 
the  whole  legacy  was  turned  over?  If  so,  Mrd.  Thomas  was 
justifiable  in  filing  her  bill,  and  the  jury,  in  decreeing  for  the 
whole  amount  of  $2,286,  and  also  in  disallowing  attorney's 
fee  for  defending  this  proceeding. 

As  to  so  much  of  said  decree  as  compels  the  trustee  to  give 
security,  we  should  dislike,  in  any  case,  to  control  the  dis- 
cretion of  the  Judge  and  special  jury  in  a  matter  of  this  sort. 
The  trustee  may  be  worth  three  times  the  amount  of  the 
trust  fund,  still  he  admits  his  property  is  not  very  large,  and 
that  he  has  sold  a  tract  of  land  and  three  negroes.  In  other 
words,  he  is  converting  his  visible  property  into  mmiey  and 
choses  in  action,  which  may  be  much  more  readily  wasted  qr 
made  away  with  than  land  and  negroes. 

As  to  the  pecadiUy  amount  of  intwest,  it  is  too  small,  if 
true,  to  require  correction. 

As  to  the  complaint,  that  the  decree  is  so  shaped  as  to  hin- 
der the  defendant  from  recovering  from  John  Roberts'  estate 
the  balance  unaccounted  for,  we  have  only  this  to  say,  that 
the  decree  could  be  amended  without  prejudice  to  the  rights 
of  the  complainant.  No  objection  could  be  interposed. 
But  suppose  this  cannot  be  done,  the  fault  lies  at  the  door  of 
the  defendant,  by  neglecting  to  retain,  as  he  had  a  right  to 
do,  enough  in  his  own  hands  for  his  oedui  que  trud^  or  for 
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not  i^oceeding  more  promptly  to  recover  it.     Courts  cannot 
protect  parties,  however  innocent,  from  the  consequences  of 
their  own  wilful  neglect  or  mismanagement. 
Jadgment  affirmed. 


Ro£  &  McDowell  vs.  Doe,  ex.  dem.  Irwin. 

1.  The  affidarit  of  a  plaintiff  in  ejectment,  that  a  certain  deed  had  been 
in  existence,  and  had  b«en  destroyed  by  fire,  as  he  verily  believes,  and 
that  it  is  not  in  his  possession,  power  or  eontrolf  is  a  sufficient  com- 
pliance with  the  60th  Common  Law  rule  of  practice  of  the  Superior 
Court,  to  authorize  the  introduction  of  a  copy. 

Z  In  such  an  action,  the  affidavit  of  a  man  who,  at  the  time  it  was  made 
and  filed  in  Court,  was  one  of  plaintiff^ s  lessors,  from  whom  a  demise 
was  laid,  bat  whose  demise  was  by  amendment  stricken  from  the  de- 
claration, by  reason  of  his  death,  may  properly  be  considered  by  the 
Goart  to  show  the  destruction  of  an  orignal  paper,  preliminary  to  the 
iatroduction  of  secondary  evidence. 

8.  The  fact  appearing  upon  the  face  of  a  copy  grant,  that  in  one  place 
the  frantoe's  name  was  written,  ^^Loyons,^*  whilst  in  other  places  it 
was  written  ^'Ljfons,*^  is  not  a  sufficient  objection  to  its  admission  as 
evidence.  It  should  be  referred  to  the  jury  to  determine  whether  or 
not  it  was  a  clerical  error. 

4.  Proof  that  a  deed  had  been  in  existence  and  had  been  destroyed,  is  a 
sufficient  fonndation,  at  Common  Law,  for  the  introduction  of  secon- 
dary evidence  of  its  contents. 

6.  After  sach  fonndation  laid,  the  parol  evidence  of  a  subscribing  wit- 
ness, stating  who  w«s  the  grantor,  who  was  the  grantee,  what  the  sub- 
ject of  conveyance  was,  the  consideration  stated,  the  year  wherein  the 
deed  was  made,  and  that  it  was  signed,  sealed  and  delivered  in  pres- 
ence of  witness  and  another,  who  subscribed  it  as  witnesses,  should  be 
referred  to  the  consideration  of  the  jury  as  evidence  of  the  contents. 

6.  Evidence  that  an  original  deed  was  in  witness'  possession  at  a  time 
when  a  trunk,  in  which,  with  other  papers,  it  had  been  kept,  was  bro- 
ken open  and  robbed,  since  which  he  has  been  unable  to  find  it,  suffi- 
ciently accounts  for  its  absence  to  authorize  the  introduction  of  a  copy. 

7.  Upon  evidence,  sneh  as  that  detailed  in  the  5th  Syllabus,  it  is  npt 
error  in  the  Court  to  charge  the  jury  that  if  that  evidence  satisfied 
them  that  the  grantor  named  had  made  a  deed  as  described  to  the 
grantee  named,  they  were  authorized  to  find  that  the  title  passed  from 
the  former  to  the  latter. 

8.  and  9.  If  A.  and  B.  being  grand-mother  and  father  of  C,  contr*^ 


:v^A^ 
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to  farniflh  the  consideration  of  the  purchase  of  a  tract  of  land,  (A. 
paying  money  and  B.  giving  his  notes^)  for  C,  an  infant,  and  the  deed 
be  executed  to  C,  it  will  be  a  good  conveyance  to  him,  and  in  the  ab- 
sence of  fraad,  he  will  hold  the  land  against  a  subsequent  purchase  at 
Sheriff's  sale,  under  a  judgment  against  B.  founded  on  said  notes. 
10.  There  being  evidence  on  both  sides  of  a  case,  to  the  material  points, 
the  verdict  will  not'be  set  aside,  as  contrary  to  the  weight  of  evidence, 
unless  it  be  strongly  and  decidedly  so. 

Ejectment;  in  Stewart  Superior  Court.  Tried  before  Judge 
Perkins^  at  the  October  Term^  1860. 

This  was  an  action  of  ejectment  brought  in  favor  of  John 
Doe^  ex.  dem,  William  H.  Irwin,  against  Richard  Roe,  casual 
ejector,  and  John  McDowell,  tenant  in  possession,  for  the 
recovery  of  lot  of  land  Number  50,  in  the  22d  district,  of 
originally  Lee,  now  Stewart  county. 

The  defendant  pleaded  the  general  issue,  and  the  Statute 
of  Limitations. 

On  the  trial  of  the  case  in  the  Court  below,  the  following 
testimony  was  adduced  on  the  part  of  the  plaintiff,  to-wit : 

An  affidavit  of  William  H.  Irwin,  the  lessor  of  the  plain- 
tiff, of  which  the  following  is  a  copy : 

"Georgia,  Stewart  County: 

"William  H.  Irwin  comes  before  me,  the  undersigned, 
and  on  oath  says,  that  he  is  advised,  and  verily  believes,  that 
the  original  plat  and  grant,  from  the  State  of  Georgia,  to 
Elizabeth  and  Harris  Lyons,  for  lot  of  land  number  fifty,  in 
the  22d  district  of  originally  Lee  county,  now  Stewart  coun- 
ty ;  and  the  original  deed  from  the  said  Elizabeth  and  Harris 
Lyons,  to  Willis  Barrington  for  said  lot  of  land,  dated  soqie* 
time  in  the  Spring  or  Summer  of  1835 ;  also  the  original 
deed  from  the  said  Willis  Barrington  to  Richard  Mathias, 
for  said  lot  of  land,  dated  in  August  or  September^  1835, 
were  all  once  in  existence,  in  the  possession  of  the  said  Richard 
Mathias,  in  his  -house,  when  said  house  was  burned  in  the 
town  of  Roanoke,  in  the  year  1836,  and  that  he  is  advised, 

and  verily  believes,  that  said  original  plat  and  grant,  and 
said  original  deeds,  were  then  and  there  destroyed  by  fire  in 

the  house  of  the  said  Richard  Mathias,  in  the  said  town  of 
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Roanoke,  and  that  neither  the  said  plat  and  grant^  or  either 
of  said  deedSj  are  in  the  possession,  power  or  control  of  this 
deponent.'^ 

This  affidavit  was  duly  signed,  sworn  to  and  attested. 

An  original  affidavit  made  by  the  said  Kichard  Mathias, 
who  was,  at  the  time  it  was  made,  one  of  the  lessors  of  the 
plaintiff,  but  who  had  subsequently  died,  and  his  name  strick- 
en from  the  record  by  amendmept  made  under  an  order  of 
Court,  of  which  affidavit  the  following  is  a  copy,  to- wit : 

"  GsoBGiA,  Stewabt  CSounty  : 

"  Before  me,  William  J.  McRea,  a  Justice  of  the  Peace  in 
and  for  said  county,  personally  came  Richard  Mathias,  who 
on  oath  says,  that  the  orignal  plat  and  grant  from  the  State 
of  Georgia,  to  Elizabeth  and  Harris  Lyons,  for  lot  of  land 
number  fifty,  in  the  22d  district  of  originally  Lee,  now  Stew- 
art county ;  also,  an  original  deed  from  the  said  Elizabeth 
and  Harris,  to  Willis  Barrington  for  said  lot  of  land,  dated 
sometime  in  the  Spring  or  Summer  of  1835 ;  also  an  original 
deed  from  the  said  Willis  Barrington  to  this  deponent  for 
said  lot  of  land,  dated  in  the  month  of  August  or  September, 
in  the  year  1835,  were  once  in  existence,  and  in  defendant's 
possession  at  the  time  his  house  was  burned  with  the  iown 
of  Roanoke,  in  the  year  1836,  and  that  none  of  said  papers 
are  in  the  possession,  power  or  control  of  this  deponent,  all 
of  them  having  been  destroyed  by  fire  at  the  time  of  the 

burning  aforesaid/' 

• 

This  affidavit  was  duly  signed,  sworn  to,  and  filed  in  the 
Clerk's  office  at  the  time  it  was  made. 

Upon  this  accounting  for  the  absence  and  non-production 
of  the  original  papers,  the  plaintiff  read  in  evidence  : 

A  copy  plat  and  grant  from  the  State  of  Georgia,  in  which 
the  premises  in  dispute  are  given  and  granted  to  Elizabeth 
and  Harris  Lyons,  illegitimates  of  Gray's  district,  Henry 
oonnty ;  but  in  the  habendum  d  Unendum  their  names  are 
written  Elizabeth  and  Harris  Loyons,  and  on  the  plat,  oppo- 
site the  number  of  the  lot,  there  is  a  memorandum  of: 
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"  drawn  by  Elizabeth  and  Harris  Lyons,  (lU'g'tfi)  Morgan's 
district,  Henry  county." 

Henry  Irwin  and  Mary  Irwin  testified :  That  WU- 
liam  H.  Irwin  is  their  son,  and  was  born  on  the  22d  day  of 
September,  1831 ;  that  the  land  in  dispute  belongs  to  the 
said  William  H.  Irwin,  having  been  conveyed  to  him  by 
Richard  Mathias,  by  regular  deed;  that  the  land  was  paid 
for  by  Arabella  Corbitt,  the  grand-mother  of  the  said  Wil- 
liam H.  Irwin,  and  the  deed  was  made  by  Mathias  to  the 
said  William  H.  Irwin,  by  the  special  directions  of  the  said 
Arabella  Corbitt;  that  the  witness,  Henry  Irwin,  did  not 
pay  his  money,  or  any  part  of  his  money  for  said  land,  nor 
was  he  in  debt  at  the  time  the  deed  was  made  ;  that  the  pur- 
chase money,  $1,000,  was  paid  by  Arabella  Corbitt  in  the 
year  1838;  the  deed  was  signed,  sealed  and  delivered,  in 
the  presence  of  Elijah  Miller  and  William  Fitzpatrick,  J. 
P.,  and  others ;  that  the  last  time  the  witness  saw  the  deed, 
it  was  in  the  possession  of  witness,  Henry  Irwin,  and  in  a 
trunk  of  said  witness,  which  was  broken  open  whilst  the 
witness  was  absent  from  home,  and,  as  both  witnesses  verily 
believe,  the  deed  was  stolen  or  taken  away,  and  the  witnesses 
do  not  know  where  it  is ;  that  neither  of  the  witnesses  are 
interested  in  the  event  of  this  suit. 

John  P.  Lyons  testified :  That  some  time  in  the  year  1833, 
Elizabeth  Lyons  and  Harris  Lyons,  sold  the  lot  of  land  in 
dispute,  to  Willis  Barrington,  for  the  sum  of  $50,  and  re- 
ceived the  money  therefor;  that  the  said  Elizabeth  and  Har- 
ris, signed,  sealed  and  delivered  a  deed  for  said  land  to  the 
said  Willis  Barrington,  which  deed  was  executed  in  Henry 
county,  Georgia,  and  witnessed  by  the  said  witness,  John  P. 
Lyons,  and  some  one  else  not  now  remembered ;  that  at  the 
date  of  the  deed,  Elizabeth  was  about  twenty-nine  years  old, 
and  Harris  was  about  twenty-seven  years  old. 

John  B.  Robinson  testified :  That  he  saw  Willis  Barring- 
ton  sign,  seal  and  deliver  to  Richard  Mathias,  a  deed  for  the 
land  in  dispute  sometime  in  the  year  1835,  in  August  or  ^p- 
tember ;  that  the  consideration  money  was  paid  by  Mathias 
to  Barrington,  and  the  deed  was  witnessed  by  Frederick 
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Mills,  and  by  witness,  who  was,  at  the  time,  a  Justice  of  the 
Peace  of  Stewart  county,  where  the  deed  was  executed,  and 
who  signed  and  witnessed  the  deed  in  his  official  character; 
the  deed  was  a  warranty  deed,  in  the  usual  form  of  such 
deeds,  and  written  by  the  witness. 

Plaintiff  then  read,  in  evidence,  a  certified  copy  from  the 
records  of  the  Clerk's  office  of  Stewart  Superior  Court,  of  a 
deed  from  Kichard  Mathias,  to  William  H.  Irwin,  recorded 
the  25th  of  April,  1839,  of  which  the  following  is  a  copy : 

"Gbobqia,  Stewabt  County  : 

"  This  indenture,  made  between  William  Henry  Irwin,  of 
the  county  and  State  aforesaid,  of  the  one  part,  and  Rich- 
ard Mathias,  of  the  same  county  and  State  aforesaid,  of  the 
other  part,  witnesseth,  that  the  said  Richard  Mathias  hath, 
this  day,  bargained  and  sold  nnto  the  said  William  Henry 
Irwin,  a  certain  lot  of  land,  lying  and  being  in  the  twenty- 
second  district  of  originally  Lee,  now  Stewart  county,  known 
and  distinguished  in  the  plan  of  said  district  as  lot  number 
fifty,  for  and  in  consideration  of  $1,000,  to  him  in  hand 
paid,  the  receipt  whereof  is  hereby  acknowledged,  where- 
fore the  said  Richard  Mathias,  his  heirs,  executors,  adminis- 
trators and   assigns,  do  warrant  and  defend  the  right  and 
title  to  siud  lot,  from  the  claim  of  the  said  Richard  Ma- 
thias, and  his  heirs,  and  executors,  administrators  and  as- 
signs, or  any  other  person  whatever,  unto  the  said  William 
Heniy  Irwin,  son  of  Dr.  Henry  Irwin,  about  six  years  old, 
his  heirs,  executors,  administrators  and  assigns,  in  fee  simple 
forever.    In  witness  whereof,  I  have  hereunto  set  my  hand 
and  seal,  this  the  4th  day  of  June,  1838. 

^'Signed,  sealed  and  delivered  in  the  presence  of  Elijah 
Kffler,  C.  D.  Riden  and  William  Fitzpatrick,  J.  P. 

"RICHARD  MATHIAS,  [l.  s.] 
"JOSHUA  H.  ALSTON." 

/■ 
The  usual  affidavit  of  the  plaintiff  to  let  in  this  copy  deed 

^^  waived  by  counsel  for  defendant. 

When  the  affidavit  of  Mathias ;  the  copy  plat  and  grant; 
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the  testimony  of  John  P.  Lyons;  the  testimony  of  John  R. 
Robinson ;  and  the  copy  deed  from  Mathias  to  Irwin,  were 
tendered  in  evidence,  they  were  each  and  all  objected  to  by 
counsel  for  defendant,  and  the  objection  overruled. 

John  McDowell  testified :  That,  as  the  overseer  of  Rob- 
ert Toombs,  he  was  in  possession  of  the  land  in  dispute  on 
the  26th  of  September,  1854,  the  day  on  which  this  action 
was  commenced;  that  he  had  been  in  possession  since  1849; 
that  there  were  forty  acres  cleared  land  on  the  lot,  which  was 
worth  the  sum  of  $60  per  annum  for  rent,  since  the  year 
1849. 

The  plaintiff  then  closed,  and  counsel  for  defendant  moved 
a  judgment  of  non-suit,  which  motion  the  Court  overruled. 

The  following  testimony  was  then  introduced  by  the  defend- 
ant: 

Frederick  Mills  testified :  That  Richard  Mathias  and 
Henry  Irwin  both  told  the  witness  that  Mathias  sold  the 
land  in  dispute  to  Henry  Irwin  for  $1,000,  $600  of  which 
was  paid  in  cash,  and  small  notes  of  $30  each  given  for  the 
balance ;  that  the  trade  was  made  in  the  Spring  of  1838,  and 
the  notes  to  be  due  about  Christmas  thereafter ;  that  Mathias 
then  made  a  deed  to  Henry  Irwin  for  the  land ;  that  Henry 
Irwia  went  into  the  possession  of  the  land,  and  improved  it; 
the  notes  given  by  Irwin  for  the  land,  were  sued  to  judgment 
in  a  Justice's  Court  of  Stewart  county,  in  the  name  of  Har- 
rell  Hare,  in  1840,  or  1841,  before  William  Fitzpatrick,  J. 
P.,  and  the  land  was  levied  on  and  sold  as  the  property  of 
Henry  Irwin,  under  the  said  fi.  fas.  and  others ;  and  that 
long  after  he  bought  the  land,  Henry  Irwifi  called  on  witness 
to  write  a  deed  to  his  son,  AYilliam  Henry  Irwin,  who  was 
then  a  boy  about  ten  years  old,  which  witness  refused  to  do, 
believing  that  Henry  Irwin  was  trying  to  defraud  his  cred- 
itors, he  being,  at  the  time,  embarrassed  in  his  pecuniary  cir- 
cumstances ;  witness  knows  nothing  of  any  deed  to  William 
Henry  Irwin,  nor  of  his  grand-mother,  Mrs.  Corbitt,  having 
paid  for  the  land  for  him,  and  from  his  knowledge  of  Mrs. 
Corbitt's  circumstances,  he  knows  she  did  not  have  the  means 
to  pay  $1,000  for  the  land ;  witness  and  William  Henry 
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Irwin  are  at  law  about  some  negroes,  and  there  is  a  cool 
feeling  between  them. 

William  Fitzpatbicb:  testified:    That,  by  request  of 
Henry  Irwin  and  Richard  Mathias,  he  witnessed  a  deed  as 
Justice  of  the  Peace,  from  Mathias  to  William  Henry  Irwin, 
in  the  year  1838,  but  did  not  see  William  Henry  Irwin  at 
the  time,  nor  did  he  see  any  consideration  paid,  but  under- 
stood Henry  Irwin  to  say,  that  he  was  to  pay  Mathias  for 
the  land,  $400  in  cash,  and  $600  in  notes ;  that   William 
Henry  Irwin  was  a  boy  about  six  years  old  when  the  deed 
T^as  made;  Harrell  Hare  placed  in  my  hands,  for  collection, 
the  notes  which  I  underatood  were  given  in  part  payment  for 
the  land  by  Henry  Irwin,  and  they  were  sued  to  judgment, 
and  j7./€».  were  issued  thereon,  aud  the  land  was  sold   at 
sheriff's  sale  under  them  and  other  ^. /cm.,  and  bought  by  E. 
T.  Sheppard ;  that  previous  to  the  said  sheriff  ^s  sale,  Henry 
Irwin  had  bargained  the  land  to  Edward  T.  Sheppard  for 
$600,  and  that  the  sheriff's  sale  was  had  merely  to  perfect 
the  title  in  Sheppard,  who  was  assured  by  Henry  Irwin  that 
such  a  course  would  secure  the  title  to  him  ;  that  the  Harrell 
Hare  fi,  fna.  were  paid  out  of  the  proceeds  of  the  sheriff's 
sale ;  that  Henry  Irwin  told  witness  that  he  had  the  deed 
made  to  his  son  William  Henry  Irwin,  to  prevent  the  land 
from  being  taken  away  for  his,  the  said  Henry's  debts,  but 
that  now  he  had  concluded  to  pay  them  off,  and  that  if  he 
ooald  get  $600  for  the  land,  and  $600  more  for  a  negro,  that 
it  would   pay  him  out  of  debt ;  that  Henry  Irwin's  object 
seemed  to  be,  to  avoid  the  payment  of  his  just  debts  from  the 
time  witness  first  knew  him,  until  he  fled  from  the  country 
for  stealing  a  negro ;  the  witness  never  heard  of  Mrs.  Cor- 
bitt,  the  grand  mother  of  William  H.  Irwin,  buying  the 
land  for  him. 

Counsel  for  the  defendant,  after  accounting  for  the  absence 
of  the  JL  fas,  recited  therein,  read  in  evidence  a  deed  from 
Robert  Rives,  sheriff  of  Stewart  county,  to  Edward  T.  Shep- 
pard for  the  land  in  dispute,  reciting  a  regular  sale  thereof, 
as  the  property  of  Henry  Irwin,  under  Ji.  fas.  from  a  Jus- 
tice's Court  of  Stewart  county,  in  favor  of  John   F.  Ball, 
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William  Cooper  and  Harrell  Hare ;  the  sale  ooeurred  on  the 
7th  of  Aprily  1840,  at  the  price  of  $625^  and  the  deed  was 
recorded  on  the  10th  of  April^  1840. 

The  defendant  then  closed,  and  the  plaintiff,  in  rebuttal, 
proved  by  James  L.  Corbitt,  that  his  mother,  Arabella  Cor- 
bitt,  before  she  moved  to  Georgia  from  North  Carolina,  had 
eight  or  nine  negroes,  which  she  divided  out  amongst  her 
children,  except  two  or  three  which  she  brought  with  her, 
together  with  some  money  for  which  she  sold  some  property; 
that  she  gave  the  negroes  she  brought  with  her  to  the  chil- 
dren of  Henry  Irwin,  of  which  plaintiff  is  the  oldest;  that  in 
1840,  Henry  Irwin  had  some  property  around  him;  Mrs. 
Corbitt  moved  from  North  Carolina  to  this  State  with  Henry 
Irwin  and  his  wife. 

The  jury  returned  a  verdict  in  favor  of  the  plaintiff  for 
the  premises  in  dispute,  and  $660  for  rent. 

Counsel  for  the  defendant  then  moved  for  a  new  trial  on 
the  following  grounds,  to-wit: 

1.  Because  the  Court  erred  in  admitting  the  testimony  of 
John  B.  Robinson,  and  John  P.  Lyons,  over  the  objection  of 
defendant's  counsel. 

2.  Because  the  Court  erred  in  admitting,  in  evidence,  the 
copy  plat  and  grant  to  Elizabeth  and  Harris  Lyons. 

3.  Because  the  Court  erred  in  admitting  the  copy  deed 
from  Mathias  to  William  H.  Irwin. 

4.  Because  the  Court  erred  in  admitting,  in  evidence,  the 
affidavit  of  Mathias. 

6.  Because  the  Court  erred  in  refusing,  on  motion  of  de- 
fendant's counsel,  made  after  the  plaintiff  closed  his  testi- 
mony, to  withdraw  the  testimony  of  Robinson  from  the  con- 
sideration of  the  jury. 

6.  Because  the  Court  erred  in  refusing  to  grant  a  non-suit 
against  the  plaintiff,  when  counsel  for  defendant  moved  the 
same. 

7.  Because  the  Court  erred  in  charging  the  Jury  as  fol- 
lows :  That  if  they  believed  that  the  evidence  showed  that 
the  grantees,  Elizabeth  and  Harris  Lyons,  made  a  deed  of 
conveyance  to  the  land  in  dispute,  to  Willis  Barrington,  that 
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this  put  the  title  out  of  them,  and  in  Barrington^  and  so  if 
thej  believed  the  evidence  showed  that  Barrington  made  a 
deed  of  oonvejanoe  to  Mathias^.  that  this  put  the  title  in 
Mathias ;  and  that  the  loss  of  these  deeds  having  been  ac- 
counted for^  the  Court  allowed  the  evidence  of  the  witnesses^ 
Robinson  and  Lyons,  to  go  to  the  jury  to  establish  the  above 
&cts,  and  that  it  was  a  question  for  them  to  determine  from 
the  evidence. 

8.  Because  the  Court  erred  in  charging  the  jury  :  '^  That 
if  they  believed  from  the  evidence,  that  Arabella  Corbitt 
bought  the  land  in  dispute  of  Mathias,  and  paid  a  part  of 
the  purchase  money,  either  four  hundred  or  six  hundred  dol- 
lars, in  cash,  and  Henry  Irwin  gave  his  small  notes  for  the 
balance,  and  Arabella  Corbitt  had  the  deed  made  to  William 
H.  Irwin,  her  grand-son,  that  the  title  vested  in  William  H. 
Irwin,  notwithstanding  these  notes,  or  some  of  them,  were 
sued  to  judgment,  and  the  land  was  sold  under^.  fas.  insucd 
from  these  judgments,  and  other  fi.  fas.  by  the  sheriff,  and 
Edward  T.   Sheppard  became  the  purchaser  thereof,   the 
plaintiff  was  entitled  to  recover. 

9.  Because  the  Court  erred  in  refusing  to  charge  the  jury 
when  requested  by  counsel  for  defendant :  That  if  they  be- 
lieved, from  the  evidence,  that  Henry  Irwin  gave  his  small 
notes  for  four  or  six  hundred  dollars,  as  a  part  of  the  pur- 
chase money  for  the  land,  and  that  these  notes,  or  some  of 
them,  were  sued  to  judgment,  and  the  land  was  sold  under 
jiJoM.  issued  on  the  judgments,  and  other  fi/faa.  by  the 
Sheriff,  and  E.  T.  Shepherd  became  the  purchaser,  the  plain- 
tiff could  not  recover.  The  Court  remarking,  ^'  that  he  had 
charged  to  the  contrary.'' 

10.  Because  the  jury  found  contrary  to  evidence,  and  the 
weight  of  evidence. 

11.  Because  the  jury  found  contrary  to  law,  and  the  charge 
of  the  Conrt. 

This  motion  for  a  new  trial  was  overruled,  and  the  plain- 

*tiff  m  error  seeks  a  reversal  of  the  judgment  by  bis  writ  in 

this 
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Johnson  and  SloaKi  and  B.  S.  Worbill^  for  plaintiff 
in  error. 

E.  H.  Beall  for  defendant  in  error. 

By  the  Cbtirt — Jenkins,  J.,  delivering  the  opinion. 

The  verdict  of  the  Jury  in  this  case  being  for  the  plaintiff, 
the  defendant  moved  for  a  new  trial  on  the  several  grounds 
stated  above.  The  Court  below  refused  the  motion,  and  de- 
fendant excepted  on  each  ground  so  taken. 

There  seems  to  have  been  an  unusual  fatality  attending  the 
title  papers  in  this  cause,  both  parties  having  been  compelled 
to  resort  to  secondary  evidence,  and  the  complainant's  chain 
being  made  out  entirely  by  evidence  of  this  character,  several 
of  the  exceptions  refer  to  the  insufficiency  of  this  evidence. 

And  it  is  objected,  first,  that  no  sufficient  foundation  is  laid 
for  its  introduction.  The  showing  on  this  head  consists,  first, 
of  the  affidavit  of  William  H.  Irwin,  the  plaintiff's  lessee, 
and  secondly,  of  that  of  his  grantor,  Richard  Mathias,  who, 
at  the  commencement  of  the  action,  and  when  his  affidavit 
was  filed,  was  a  party  to  the  record,  (a  demise  having  been 
laid  in  his  name,)  but  upon  his  death,  pending  the  action,  the 
declaration  was  amended  by  striking  his  demise. 

Irwin  swears  that  he  believes,  that  the  original  grant,  and 
all  of  the  title  deeds  from  the  grantees  to  his  grantor,  Richard 
Mathias,  (specifically  reciting  them,)  were  once  in  existence, 
and  were  burned  when  the  house  of  the  said  Mathias  was 
destroyed  by  fire,  and  that  none  of  said  originals  were  then 
in  his  possession,  power  or  control.  Mathias  swears  positively 
to  the  existence  of  the  same  papers,  and  to  their  destruction 
by  fire — adding,  out  of  abundant  caution,  they  were  not  then 
in  his  possession,  power  or  control. 

1.  These  affidavits  come  fully  up  to  the  50th  Common 
Law  rule  of  practice,  except  that  the  word  *^cofUroV'  is  sub- 
stituted for  the  word  "  custody/^  In  Ratteree  V8,  Nelson^  10th 
Geo.,  439,  this  Court  decided  that  a  party  had  substantially 
complied  with  this  rule,  who  swore,  after  stating  his  belief  of 
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the  loss  or  destraction  of  the  original^  ''  that  it  was  not  in 
his  custody,  power  or  control." 

In  that  case,  control  was  substituted  for  possession,  in  this 
for  custody.  Therefore,  strict  literal  compliance  is  not  required. 
A  party  who  swears  that  a  paper  is  neither  in  his  possession 
nor  his  control,  certainly  swears  substantially  that  it  is  not  in 
his  custody.  I  cannot  conceive  of  custody  in  the  absence  of 
both  possession  and  control. 

2.  It  is  objected  that  the  affidavit  of  Mathias  was  improp- 
erly received,  he  not  being  a  party  at  the  time.  Having  been 
a  party  when  the  affidavit  was  made  and  filed,  and  having 
been  stricken  from  the  record  only  in  consequence  of  his 
death,  his  affidavit  was  a  paper  of  file  in  the  case,  and  so 
comes  to  as ;  was  intended  only  as  evidence  for  the  Court,  not 
for  the  jury,  and  we  think  was  properly  considered  by  the 
Court, 

But  apart  from  this,  the  affidavit  of  Irwin  was  a  sufficient 
foundation  for  the  introduction  of  secondary  evidence. 

3.  But  other  objections  were  raised  against  the  introduc- 
tion of  these  papers. 

The  copy  grant  is  objected  to  on  the  ground  that,  in  one 
place  the  surname  of  the  grantees  is  written  "Loyons/* 
instead  of  *^  Lyons,"  the  latter  being  the  name  of  the  gran- 
tees, and  of  the  persona  who  conveyed.  This  is  rather  hyper- 
critical for  grave  consideration.  The  fact  of  the  name  having 
been  written  both  ways  in  the  grant,  shows  that  in  one 
writing  or  the  other,  there  was  a  clerical  mistake ;  and  the 
circumstance,  that  it  was  only  once  written  JLoyons'is  sugges- 
tive, that  the  mistake  occurred  just  there.  It  is  objected 
that  the  Court  erred  in  receiving  the  evidence  of  John  P. 
Lyons  to  prove  the  execution  and  contents  of  the  deed  from 
the  owners  to  Barrington,  and  in  receiving  the  evidence  of 
Robinson  to  prove  the  execution  and  contents  of  the  deed 
from  Barrington  to  Mathias. 

4.  First,  it  is  said  thatthe  50th  Common  Law  rule  of  prac- 
tice does  not  govern  the  case,  because  plaintiff  sought  only  to 
give  in  evidence  the  contents  of  the  deeds  by  parol,  not  copies 
of  them,  and  that  the  Common  Law  rule  requiring  a  showing 
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as  the  foundation  for  such  secondary  evidence  was  not  com- 
plied with. 

We  think  it  was.  The  pre-existence  of  the  deeds  was 
proven^  and  also  their  destruction  by  fire^  and  all  necessary 
diligence  was  shown  on  the  part  of  the  plaintiff. 

5.  It  is  further  objected  that  the  evidence  of  these  wit- 
nesses falls  short  of  proving  the  contents  of  the  deeds  in 
question.  They  prove  who  was  the  grantor,  who  was  the 
grantee;  that  the  land  in  dispute  was  the  subject  granted; 
that  there  was  a  consideration  paid;  that  the  deeds  were 
signed,  sealed  and  delivered  in  the  presence  of  two  witnesses, 
Lyons  and  another,  having  attested  one,  and  Robinson  the 
other,  as  subscribing  witnesses ;  each  witness  states  the  year 
in  which  the  deed  he  witnessed,  was  executed.  Robinson  states 
that  the  deed  he  witnessed,  was  in  the  usual  form  of  war- 
ranty deeds. 

We  know  of  no  rule  which  determines  with  precision  the 
degree  of  fulness  with  which  the  contents  of  a  deed  shall  be 
stated  in  such  cases.  We  think  all  the  law  requires  is  a 
statement  of  the  substantial,  material  parts  of  the  deed,  so 
that  the  jury  may  determine  who  were  the  parties,  what  tlie 
subject  of  conveyance,  whether  a  deed  was  really  signed, 
sealed,  delivered  and  attested  as  the  law  requires,  and  as 
nearly  as  may  be,  the  time  of  its  execution.  The  evidence  of 
these  witnesses  we  think  fulfilled  all  these  requirements,  and 
was  properly  referred  to  the  jury  for  their  consideration. 

6.  The  copy  deed  from  Mathias  to  Irwin,  taken  from  the 
County  records,  was  objected  to  on  the  ground  that  the 
original  was  not  sufficiently  accounted  for,  and  the  overruling 
of  the  objection  was  made  a  ground  of  motion  fbr  a  new  trial. 

We  think  the  testimony  of  Henry  Irwin  and  Mary  Irwin 
fully  accounts  for  the  absence  of  the  original,  and  that  the 
copy  was  properly  admitted. 

7.  We  detect  no  error  in  the  charge  of  the  Court,  as  set 
forth  in  the  seventh  ground  of  the  motion  for  a  new  trial. 
The  evidence  was  very  fairly  referred  to  the  consideration  of 
the  jury,  and  to  say  that  there  was  error  of  law  in  that 
charge,  would  be  to  hold,  that  when  the  destruction  of  an 
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original  deed  for  land  had  been  satisfactorily  proven,  parol 
proof  of  its  contents  bj^a  subscribing  witness,  is  insufficient 
evidence  of  a  transfer  of  title. 

This  we  cannot  hold.  It  is  not  evidence  of  a  conveyance 
of  land  by  parol.  It  is  parol  evidence  of  a  conveyance  by 
deed,  the  loss  or  destruction  of  which  has  been  proven  as  a 
preliminary  to  the  introduction  of  secondary  evidence,  being 
the  best  of  which  the  nature  of  the  case  admits. 

It  is,  however,  evidence  of  a  conveyance  by  deed,  and  if  it 
satisfied  the  minds  of  jurors,  that  such  conveyance  was  made, 
it  is  saflScient.     This  is  the  effect  of  the  Courtis  charge. 

8.  Nor  cam  we  perceive  error  in  the  charge  set  forth  in  the 
8th  ground.  It  is  in  substance  this :  If  A.  advance  to  B. 
8400  to  be  paid  as  a  part  consideration  of  the  purchase  of  a 
tract  of  land  for  her  grandson  C,  a  child  of  twelve  years,  on 
condition  that  the  title  be  made  to  that  child,  and  B.  give 
his  promi^ory  note  for  $600,  as  the  remainder  of  the  consid- 
eration, and  the  title  be  made  by  the  vendor  to  the  child,  who 
is  the  son  of  B-,  it  will  vest  the  title  in  C,  and  he  will  hold 
the  land  against  a  subsequent  purchaser  at  sheriff's  sale 
under  a  judgment  obtained  upon  said  promissory  note  of  B. 

The  purchaser  at  sheriff's  sale  can  be  in  no  better  condition 
than  the  vendor  of  the  land,  and  payee  of  the  note,  upon 
which  the  judgment  was  founded.  He  could  not  subject  the 
land  to  the  payment  of  the  note  in  virtue  of  the  vendor's  lien, 
because,  by  conveying  to  C,  he  undertook  and  elected  to  rely 
upon  the  credit  of  B.,  knowing  that  the  whole  consideration 
did  not  move  from  B.  This  judgment  had  no  higher  lien 
upon  the  property  than  any  other  against  B.  The  condition 
of  the  purchaser  at  sheriff's  sale,  therefore,  is  that  of  a  man 
who  buys  the  property  of  C,  an  infant,  when  sold  under  ex- 
ecution to  satisfy  the  debt  of  B.  The  charge  of  the  Court 
was,  that  in  such  a  case,  C.'s  title  is  better  than  that  of  the 
purchaser  at  sheriff's  sale,  and  it  was  right. 

9.  The  charge  refused  by  the  Court,  as  stated  in  the  9th 
ground,  was  jast  the  opposite  of  that  just  considered.  If 
the  Court  was  right  in  giving  the  one,  as  we  have  held,  he 
was  right  in  refusing  the  other. 
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10.  The  grounds  taken  that  the  verdict  was  contrary  to 
law  and  to  the  charge  of  the  Courts  and  to  the  evidencei  re- 
main to  be  considered.  The  Statute  of  Limitations  pleaded 
by  the  defendant'^could  not  bar  plaintiff's  recovery  under  the 
evidence^  because  he  was  under  the  disability  of  infancy  when 
the  cause  of  action  accrued^  and  brought  biscuit  within  seven 
years  afler  the  removal  of  the  disability.  We  are  unable 
to  perceive  that  the  verdict  was  contrary  in  any  respect^ 
either  to  the  law  or  to  the  charge  of  the  Court. 

The  case  really  turns  upon  the  evidence^  and  the  only  re- 
maining question  is,  whether  the  verdict  was  contrary  to  the 
evidence,  or  strongly  and  decidedly  against  the  weight  of 
evidence.  The  defendant  sought  to  vitiate  the  plaintiff's 
title  by  fraud;  not  committed  by  plaintiff,  (who  was  a  child 
of  twelve,  years  when  the  deed  to  him  was  executed,)  but 
fraud  committed  by  his  father,  Henry  Irwin,  with  a  view  to 
circumvent  creditors,  to  whose  rights  he  insists  the  purchaser 
at  sheriff's  sale  and  his  assigns  are  subrogated.  There  was 
abundant  proof  on  the  part  of  the  plaintiff  of  the  bona  fides 
of  the  transaction,  if  the  jury  believed  his  witnesses.  There 
was  also  proof  enough  made  by  one  witness  on  the  part  of 
the  defendant,  taken  per  se,  to  establish  fraud  on  the  part  of 
Henry  Irwin,  (plaintiff's  father,)  who  was  the  acting  party 
in  the  purchase.  But  there  was  a  conflict  in  the  testimony 
adduced  by  the  parties,  and  there  is,  moreover,  some  discrep- 
ancy, on  a  material  point,  between  two  of  the  defendant's 
witnesses. 

There  was  no  impeachment  of  any  witness,  for  lack  of 
character  for  truthfulness.  It  is  a  case  of  doubt,  eminently 
one  to  be  referred  to  the  sound  discretion  of  a  jury.  We 
cannot  say,  either  that  their  verdict  is  without  evidence  to 
si^port  it,  or  that  it  is  strongly  and  decidedly  against  the 
weight  of  evidence.  It  ought  not  to  be  disturbed.  We, 
therefore,  affirm  the  judgment  of  the  Court  below,  overrul- 
ing the  motion  for  a  new  trial. 

Judgment  affirmed. 
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1.  A  partj  who  is  not  only  present  and  acquiescing  in  what  is  being  done, 
bat  for  a  valnable  consideration  procures  another  to  convey  away  his 
property,  will  be  bonnd  by  the  conveyance,  as  if  it  were  his  own  act. 

2.  The  allegations  in  a  bill  of  interpleader,  that  two  persons  are  claiming 
of  the  complainant  the  same  property ;  that  he  has  no  interest  in  it ; 
knows  not  to  whom  he  oaght,  of  right,  to  deliver  it ;  is  colluding  with 
neither,  and  fears  he  may  suffer  injury  from  their  conflicting  claims ; 
and  that  they  are  molesting  him  with  separate  suits,  are  sufficient  to 
sostain  the  bill,  and  authorize  an  injunction  and  order  to  interplead. 

S.  Such  a  bill  wonld  be  made  still  stronger  by  a  showing  that  one  of  the 
conflicting  claims  is  legal,  and  the  other  equitable. 

In  Equity,  in  Schley  Superior  Court.  Decision  on  De- 
murrer, made  by  Judge  Worbill,  at  Chambers,  on  the  18th 
of  December,  I860, 

The  question  presented  by  the  records,  in  these  two  cases, 
being  the  same,  the  cases  were  heard  together,  and  rest  upon 
the  following  state  of  facte : 

On  the  18th  day  of  July,  1846,  Mrs.  Eliza  Smith  executed 
Her  last  will  and  testament;  by  the  first  three  it^ms  of  which 
she  gave  directions  as  to  her  burial,  and  disposed  of  three 
negroes  By  specific  bequeste. 

The  fourth  and  fifth  items  of  the  will  are  in  the  following 
words,  that  is  to  say : 

"  All  the  balance  of  my  property,  of  every  description, 
lands,  n^roes,  stock,  utensils,  furniture,  bedding,  and  every 
thing  I  possess,  I  give,  bequeath  and  devise  to  my  son,  Ben- 
jamin Burton,  after  the  payment  of  my  just  debte ;  for  the 
purpose  of  which  payment  of  my  debte,  I  give  unto  him 
notes  now  held  by  me.     5th,  Should  my  son,  Benjamin  Bur- 
ton, die  without  children,  it  is  my  will,  and  I  do  hereby  (in 
the  event  of  the  death  of  my  son  Benjamin,  without  chil- 
dren,) give,  bequeath  and  devise  all  of  my  property,  of  every 
description,  which  shall  be  found  remaining  at  the  death  of 
®y  son  Benjamin,  together  with  all  the  increase  that  may 
arise  therefrom,  to  my  son,  Robert  Burton,  and  his  heirs  for- 
ever." 
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Afterwards,  the  testator  died,  leaving  this  will  in  full 
force,  and  the  same  was  duly  proven  and  recorded,  according 
to  law. 

Bj  virtue  of  said  will,  the  said  Benjamin  Burton  became 
possessed  of  the  property  bequeathed  to  him  as  aforesaid,  of 
which,  with  the  increase  thereof,  there  are  now  living  the 
following-named  negroes,  to-wit:  Csesar,  Nancy,  Phiny, 
Charles,  Mercy,  Betsy,  Katy,  Marshall,  Victoria,  Cora,  Ben, 
Billy,  Emory,  Sarah,  Lize,  Allen,  Patty,  Stephen,  Christian, 
Amelia,  Milton,  Elbert,  Nancy,  Rhiner  and  Jordan. 

The  said  Benjamin  Burton  intermarried  with  one  Virginia 
Pinckard,  and,  by  virtue  of  a  deed  of  marriage-settlement, 
made  between  them,  William  A.  Black  was  appointed  trustee 
of  said  property,  and  of  other  property  of  the  said  Benjamin 
Burton. 

In  process  of  time  Burton  and  his  wife  became  dissatisfied, 
and  desired  the  said  Black  to  be  removed  from  bis  trustee- 
ship, and  another  trustee  appointed  in  his  stead,  in  order  that 
the  said  Burton  and  his  said  wife  might  remove  with  said 
property  to  the  State  of  Florida,  which  removal  they  then 
had  in  contemplation. 

Robert  Burton,  hearing  of  the  desire  to  change  the  trus- 
tee, and  of  the  contemplated  removal  of  the  said  Benjamin 
and  his  wife,  with  said  property,  out  of  the  State,  and  being 
much  opposed  thereto,  on  account  of  the  contingent  interest 
which  he  had  in  said  property,  proposed  to  the  said  William 
A.  Black  the  terms  of  an  agreement  and  contract,  which  was 
evidenced  by  Black  executing  and  delivering,  to  the  said 
Robert  Burton,  his  bond,  in  writing,  for  the  sum  of  $25,000, 
conditioned  to  be  void  if  the  said  Black  should  resist  and 
oppose  the  change  of  trustee  aforesaid,  and  continue  to  hold 
on  to  said  trust,  and  manage  said  property,  and  have  the 
same  forthcoming  upon  the  death  of  the  said  Benjamin, 
without  children,  to  be  delivered  to  the  said  Robert;  and  by 
the  said  Robert  Burton,  also,  on  his  part,  executing  and  de- 
livering to  the  said  William  A.  Black  his  bond,  in  the  like 
sum  of  $25,000,  conditioned  to  be  void,  if  the  said  Robert 
should  divide  the  said  property  equally  with  the  said  Wil- 


MACON,  JANUARY  TERM,  1861.  ,  55 

Bnrton  et  al.,  vs.  Black. 

liam  A.  Blacky  upon  the  death  of  the  said  Benjamin  without 
children. 

In  compliance  with  the  terms  of  said  agreement,  the  said 
Black  did  resist  and  oppose  the  said  change  of  trustee,  and 
did  hold  on  to  the  trust,  and  did  continue  to  manage  the 
property,  in  accordance  with  said  agreement. 

Sometime  thereafter,   Benjamin  Burton  became  extrava- 
gant, and  ran  largely  and  unnecessarily  in  debt,  and  the  said 
Robert  Burton  again  sought  an  interview  with  Black,  and  it 
was  agreed  between  them  that,  in  order  to  control  Benjamin 
Burton  in  his  extravagance,  and  in  order  to  preserve  the 
property  from  waste,  and  in  consideration  that  the  bonds  exe- 
cuted and  interchangeably  delivered  by  Black  and  Bobert 
Burton,  should  be  canceled,  that  Benjamin  Burton  should  be 
induced  to  confide  the  property  more  thoroughly  to  Black, 
and  for  this  purpose,  and  to  accomplish  these  objects,  (all 
three  of  the  parties  being  present,  and  participating  in  the 
same,)  Benjamin  Burton,  on  the  22d  day  of  February,  1856, 
made  a  deed  of  conveyance  to  the  said  William  A.  Black,  of 
^hich  the  following  is  a  copy,  that  is  to  say  : 

"  Georgia,  Marion  County  : 

''This  indenture,  made  and  entered  into  this  22d  day  of 
February,  1856,  between  Benjamin  Burton,  and  William  A. 
Black,  both  of  said  county,  witnesseth :  that  the  said  Benja- 
min Burton,  for  and  in  consideration  of  repeated  and  con- 
tinued acts  of  labor,  car^  and  diligence,  done,  performed, 
and  bestowed  by  the  said  William  A.  Black,  and  for  the  fur- 
ther consideration  of  securing  the  care,  vigilance,  skill  and 
diligence  of  said  William  A.  Black  during  my  natural  life, 
In  and  about  my  business  and  property,  and  to  prevent  loss 
or  damage  by  waste,  mismanagement,  imprudence,  or  want 
of  skill,  on  the  part  of  unfaithful  agents,  hath  granted,  bar- 
gained, aliened,  conveyed  and  sold,  and  by  these  presents 
grant,  bargain,  alien,  convey,  and  sell  unto  the  said  William 
A.  Black,  his  heirs  and  assigns  forever,  all  the  negroes  and 
their  increase,  that  were  bequeathed  to  me  by  my  mother, 
^.  Eliza  Smith,  late  of  Talbot  county,  deceased,  the  same 
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being  now  in  the  possession  of  the  said  William  A.  Black, 
names  as  follows :  [here  followed  the  names  of  the  negroeii]  to 
have  and  to  hold  said  negroes,  and  their  issue,  and  increase 
forever,  upon  the  special  trusts  and  confidence  following, 
that  is  to  say :  to  sell  said  negroes  for  cash,  or  on  reasonable 
credit,  as  soon  as  a  fair  market  price  can  be  obtained,  at  pub- 
lic or  private  sale,  or  hire  out  the  negroes  from  year  to 
year,  as  he  may  deem  best,  and  pay  and  apply  the  pro- 
ceeds of  said  sale  (if  sold)  as  follows — that  is,  in  State  bonds 
of  the  State,  or  some  good  marketable  bonds,  or  in  some  s^fe 
dividend-paying  stock,  and  pay  the  interest,  in  com,  or  hire, 
as  the  case  may  be,  annually  or  semi-annually,  as  the  case 
may  be,  to  the  said  Benjamin  Burton,  during  his  natural 
life,  and  at,  and  from  immediately  after  his  death,  this  trust 
to  cease,  and  the  corpus  of  said  property,  if  unsold,  or  the 
stocks,  bonds,  or  other  property,  in  which  the  proceeds  of  the 
sale  may  be  invested,  to  be  disposed  of  as  folloMrs,  to-wit : 
one  full  share  or  half,  to  the  children  of  William  A.  Black 
then  living,  and  to  the  lineal  descendants  of  such  child  or 
children,  in  case  any  one  of  them  be  dead  leaving  children — 
such  child  or  children  to  take  in  the  place  of  the  deceased 
parent — such  part  or  share  as  may  fall  to  the  daughters  of 
William  A.  Black  respectively,  to  their  sole  and  separate  use 
respectively,  during  their  respective  natural  lives,  and  then 
to  their  children  respectively.  The  other  one-half  or  share 
to  my  brother,  Bobert  Burton  and  his  children,  his  and  their 
heirs  and  assigns  forever. 

"In  witness  whereof,  the  said  Benjamin  Burton  hathher^ 
unto  set  his  hand  and  seal,  the  day  and  date  first  aforesaid.'^ 

BENJAMIN  BURTON.        [u  s.] 

Signed  sealed  and  delivered  in  the  presence  of 
L.  C.  Babett. 
W.  J,  May,  Notary  Public. 

This  deed  was  duly  executed  by  the  said  Benjamin  Bur- 
ton, and  was  handed  to  Robert  Burton  to  be  recorded,  and 
the  bonds  of  the  said  Black,  and  the  said  Robert  Burton 
herein  before  mentioned^  were  then  mutually  re-delivered. 
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Under  this  deed,  William  A.  Black  continued  to  hold  pos 
session  of  the  property,  and  managed  the  same  under  the 
trusts,  and  for  the  purposes  mentioned  in  the  deed,  until  the 
death  of  Benjamin  Burton,  on  the  26th  of  January,  1859. 

Immediately  aft^r  the  death  of  Benjamin  Burton,  William 
A.  Black  notified  Robert  Burton,  in  his  own  behalf,  and  in 
behalf  of  his  children,  to- wit:  Homer  V.  Burton,  Clara  Bur- 
ton, and  Ella  ^Burton,  who  were  then  minors,  and  also  noti- 
fied the  children  of  William  A.  Black,  to-wit:  William  T. 
Bl|u:k,  Eliza  C.  Black,  Matilda  J.  Black,  Nannie  J.  Black, 
Oliver  D.  Black,  Susan  A.  Black,  James  M.  Black,  Lucy  Y. 
Black  and  Bell  B.  Black,  (the  six  last  named  being  minors,) 
all  of  whom  were  living  at  the  time  the  deed  was  made  by 
Benjamin  Burton,  and  are  now  in  life,  that  his  said  trust  had 
ceased,  and  that  he  was  willing  and  ready  to  turn  over,  and 
deliver  said  property  to  them,  and  execute  such  conveyances 
as  were  necessary  to  carry  out  the  provisions  of  said  deed, 
and  to  give  it  full  effect. 

To  avoid  future  litigation,  and  under  professional  advice. 
Black  executed  a  deed  of  conveyance  for  said  property  to 
his  own  children,  and  to  Robert  Burton  and  his  children,  in 
exact  accordance  with  the  terms  and  trusts  of  the  deed  from 
Benjamin  Burton,  although  he  believed  that  the  trust  ceased 
at  the  death  of  Benjamin  Burton. 

Black  hired  out  the  negroes  during  the  years  1859  and 
1860,  for  the  aggregate  gross  sum  of  $1,551  67. 

Robert  Burton,  repudiating,  so  &r  as  he  was  concerned, 
the  stipulations  of  the  deed  from  Benjamin  Burton,  and  rest- 
ing his  claim  on  the  said  will  of  his  mother,  Mrs.  Eliza 
'  Smith,  (said  Benjamin  Burton,  having  died  without  children,) 
conunenced  his  action  of  trover  in  Schley  Superior  Court, 
against  William  A.  Black,  for  the  recovery  of  all  the  negroes, 
and  their  hire,  since  the  death  of  Benjamin  Burton. 

The  children  of  William  A.  Black,  also  commenced  a  pro- 
ceeding in  equity,  by  bill  in  Schley  Superior  Court,  against 
the  said  William  A.  Black,  and  Robert  Burton,  and  the  said 
children  of  Robert  Burton,  praying  a  division  of  the  negroes 
ftnd  their  hire  accruing  subsequent  to  the  death  of  Benjamin 
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Burton,  between  them  and  Robert  Burton,  in  accordance 
with  the  terms  and  stipulations  of  the  deed  from  Benjamin 
Burton  to  William  A.  Black,  hereinbefore  set  forth. 

William  A.  Black  answered  the  bill,  in  which  the  forgo- 
ing facts  are  alleged  and  admitted  by  him  ;  and  Bobert  Bar- 
ton and  his  children,  by  a  guardian  ad  litem  appointed  hj 
the  Chancellor,  demurred,  to  the  bill  for  want  of  equity. 

Under  these  circumstances,  and  whilst  said  action  of  tro- 
ver and  said  bill  in  equity  were  both  pending  and  unde- 
termined, William  A.  Black  filed  his  bill  in  equity,  in  Schley 
Superior  Court,  against  the  said  complainants  in  the  afore- 
said bill,  and  against  Bobert  Burton,  the  plaintiff  in  said 
action  of  trover,  and  against  the  said  children  of  Robert 
Burton,  in  which  he  alleges  the  facts  herein  before  stated,  and 
also  that  he  has  the  negroes  and  their  hire  in  his  possession ; 
that  he  sets  up  no  claim  to  the  same ;  that  he  is  ready  to 
deliver  the  said  negroes  and  pay  the  hire  to  whomsoever  the 
Court  may,  by  decree,  adjudge  them  to  belong;  that  he  has 
not  colluded  \vith  either  of  the  parties,  but  files  this  bill  for 
his  own  protection  and  security  alone. 

The  bill  prays  that  the  parties  may  be  compelled  to  inter- 
plead, and  litigate  their  rights  in  .the  premises;  that  a  Re- 
ceiver may  be  appointed  to  take  charge  of  the  property 
pending  the  litigation ;  that  the  action  of  trover,  and  the 
suit  in  equity  may  both  be  enjoined  until  the  hearing  of  this 
bill,  and  that  the  said  William  A.  Black  may  have  such 
other  relief  as  the  circumstances  of  the  case  justify  and 
demand. 

The  injunction  was  granted  as  prayed  for  in  the  bill,  aflcr 
argument  had  thereon,  on  the  18th  of  December,  1860,  and 
on  the  same  day,  after  like  argument  had,  the  demurrer  to 
the  bill  in  favor  of  the  children  of  Black  was  overruled. 

These  decisions,  granting  the  injunction  in  the  one  case, 
and  overruling  the  demurrer  in  the  other,  are  the  errors  com- 
plained of  in  the  records. 

L.  B.  Smith,  for  the  plaintifis  in  error. 

B.  Hill,  for  the  defendants  in  error. 
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Bi/  the  Chart, — ^Jbnkins,  J.,  delivering  the  opinion. 

Two  qnestions  arise  under  this  bill  of  exceptions. 
Ist.  Is  Benjamin  Burton's  deed,  of  the  22d  February, 
1856y  under  which  the  claim  of  William  T.  Black  et  aL 
(set  forth  in  their  bill,)  arises,  binding  upon  Robert  Burton  ? 
2d.  If  it  be  so,  is  this  a  case  for  interpleader  ?     If  the  first 
question  be  decided  affirmatively,  the  judgment  of  the  Court 
below  overruling  the  demurrer  to  the  bill  of  Wm.  T.  Black 
d  a/,  vs.  Wm.  A.  Black  et  cU,  must  be  affirmed.     It  will 
then  become  necessary  to  examine  the  second  question ;  if 
that  be  also  determined  affirmatively,  the  judgment  of  the 
Court  enjoining  the  action  of  trover  by  Burton  vs.  Wm.  A.- 
Black,  and  the  bill  of  Wm.  T.  Black  et  cU,  must  likewise  be 
affirmed.    But  if  the  first  question  be  settled  negatively,  each 
of  said  judgments  must  be  reversed. 

Counsel  for  plaintifis  in  error  insist  that  Robert  Burton  is 
not  bound  by  the  deed  of  Benjamin  Burton,  because  the  latter 
had  only  a  life  estate  in  the  property,  and  could  not  convey 
the  remainder,  which,  by  the  will  of  Mrs.  Eliza  Smith,  (the 
mother  of  both,  from  whom  Benjamin  derived  title,)  rested 
in  Robert;  and  that  all  that  Robert  had  said  or  done,  to 
divest  himself  of  this  remainder  or  any  portion  of  it,  rested  in 
parol,  which  was  insufficient  to  execute  an  estate  in  remainder. 
He  cites  Kirkpatrick  vs.  Davidson,  2  Geo.  R.,  301-2,  and 
Maxwell  vs.  Harrison,  8th  Geo.  R.,  61. 

These  cases  do  affirm  the  rule,  that  a  remainder  in  chattels 
cannot  be  created  by  parol.  In  those  cases,  the  remainders 
attempted  to  be  set  up,  and  dballowed  by  this  Court,  rested 
entirely  in  parol. 

The  case  at  bar  depends  upon  a  very  different  principle. 
There  is  no  attempt  made  to  set  up,  in  Wm.  T.  Black  and 
others,  a  parol  gift  in  remainder.  They  claim  under  the 
deed  of  Benjamin  Burton,  above  mentioned.  The  question 
for  the  plaintiff  in  error  to  meet,  is  not  whether  a  parol  gift 
of  slaves  in  remainder  after  a  life  in  being,  made  by  him,  is 
binding  upon  him.  It  is  whether  or  not,  under  the  facts  of 
this  case,  he  is  bound  by  the  deed  of  Benjamin  Burton.     The 
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facts  are  that  Bobert  Burton  had,  in  the  slaves  in  dispute,  a 
contingent  remainder,  depending  upon  the  death  of  Benja- 
min Burton,  without  children  surviving  him.  Benjamin, 
upon  his  marriage,  settled  his  interest  in  this  property  upon 
his  wife,  making  Wm.  A.  Black  the  trustee.  After  this,  and 
whilst  still  childless,  he  desired  to  have  the  trustee  changed, 
with  a  view  of  enabling  him  to  remove  the  property  from  the 
State  of  Georgia ;  which  purpose  we  may  presume  the  then 
trustee  opposed.  Before  anything  definite  was  done,  the 
plaintiff  in  error,  alarmed  by  the  peril  in  which  his  contin- 
gent interest  would  be  placed,  by  such  change  of  trustee,  and 
removal  of  the  property,  opened  a  negotiation  with  Black, 
the  trustee,  the  result  of  which  was  that  Black  bound  himself 
to  Robert  Burton^  to  resist  any  change  of  trustee  attempted, 
and  to  prevent,  if  possible,  the  removal  of  the  property,  and 
in  consideration  thereof,  Robert  Burton  bound  himself  to 
Black,  to  convey  to  him.  Black,  one-half  of  the  property  in 
question,  which  might  thereafter  come  to  him,  upon  the 
death  of  Benjamin  Burton.  This  agreement  did  not  rest  in 
parol.  Each  party  to  it,  executed  and  delivered  to  the  other, 
a  bond  in  the  sum  of  $25,000,  conditioned  to  be  void,  upon 
the  performance  by  the  obligor  of  his  part  of  the  agreement, 
as  above  stated. 

Here,  then,  by  an  instrument  in  writing,  under  seal,  with  a 
sufficient  consideration,  the  interest  of  Robert  Burton  in  this 
property  was  materially  changed.  Black  acquired  a  contin- 
gent, equitable  interest,  to  the  extent  of  one-half.  Black 
complied,  on  his  part,  with  the  agreement.  He  retained  the 
trust  and  prevented  the  property  from  being  removed. 

Still,  however,  the  bad  management  of  Benjamin  Burton, 
his  improvidence,  and  extravagance,  and  his  great  liability 
to  be  imposed  upon  by  sharpers,  rendered  Robert  Burton 
uneasy — ^apprehensive  as  to  the  security  of  his  contingent 
interest.  Again  he  approached  Black,  the  trustee,  and  con- 
ferred with  him  as  to  the  best  mode  of  securing  their  pros- 
pective interest  in  the  property,  as  well  as  for  the  purpose 
of  making  it  more  available  for  the  support  and  maintenance 
of  Benjamin  Burton.    The  result  of  this  second  negotiation, 
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also  instituted  by  Bobert  Burton,  was  an  agreement,  that 
with  the  consent  of  Benjamin  Burton,  (if  it  could  be  procured) 
he,  BeDJacnin  Burton,  should  execute  just  such  a  deed  as  was 
sabsequentlj  executed,  that  Black  should,  in  pursuance  of  it, 
take  the  actual  possession,  and  the  entire  control  of  the 
property,  preserve  it  from  waste,  and  make  it  productive ; 
and  the  bonds  theretofore  executed  and  delivered  by  Black 
and  Robert  Burton,  the  one  to  the  other,  should  be  re-deliv- 
ered and  canceled. 

Accordingly  upon  their  joint  suggestion  afnd  advice,  and 
whilst  they  both  were  present,  and  giving  full  assent  to  all 
that  was  done,  Benjamin  Burton  executed  the  deed  of  24th 
February,  1856,  and  it  was  then  delivered  to,  and  received 
by  Robert  Burton  for  the  purpose  of  being  recorded.  The 
bonds  previously  interchanged  by  and  between  Robert 
Barton  and  'Black,  were  at  the  same  time,  severally  surren- 
dered, each  to  the  obligor  therein.  Black  faithfully  performed 
his  trust,  taking  care  of,  and  discreetly  managing  the  prop- 
erty, nntil  the  death  of  Benjamin  Burton,  wb«n  this  litigation 
ensued. 

It  would  inadequately  express  the  relation  which  the  plain- 
tiff in  error  bore  to  this  transaction,  to  say  that  he  stood  by 
and  acquiesced  in  Benjamin  Burton's  disposition  of  his  con- 
tingent interest  in  remainder.     He  did  more,  he  fii'st  con- 
ceived the  act,  then  procured  the  consent  to  it  of  Black,  whom 
he  had  previously  made  a  party  in  interest;  then,  with  the 
assistance  of  Black,  he  obtained  the  consent  of  Benjamin 
Barton,  to  carry  into  effect  his  wiU^  touching  the  remainder 
in  the  property,  and  was  present,  participating  in,  (we  may 
safely  add)  directing  what  was  done,  and  finally  received  the 
deed  for  the  avowed  purpose  of  having  it  recorded.     Again, 
he  took  an  interest  under  the  deed — still  again,  he  received  a 
valuable  consideration  from  Black,  viz :  his  obligation,  upon 
a  fature  contingency  to  convey  one-half  of  this  property  to 
Black,  was  canceled  and  surrendered.     He  was,  in  this  whole 
affair,  the  prime-mover,  the  controlling  spirit.     He  willed, 
and  he  caused  Benjamin  Burton  to  execute  his  will.     It  was 
ii^  fact,  Robert  Burton  signing  and  sealing,  with  the  hand  of 
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Benjamin  Burton.  Having  secured^  by  this  arrangement^ 
the  cancellation,  and  surrender  of  his  bond  to  Black,  which 
was  a  valid  and  binding  executory  contract,  shall  he  be  per- 
mitted now  to  repudiate  the  settlement,  and  recover  the  whole 
of  this  property  under  the  will  of  his  mother  ? 

I  have  said  that  this  case  was  governed  by  a  different  rule, 
than  that  under  which  counsel  for  plaintiff  seeks  to  bring  it. 
It  is  this,  that  a  party  who  is  not  only  present  and  acquiesc- 
ing in  the  act,  but  for  a  valuable  consideration,  procuring 
another  to  convey  his  property,  will  be  bound  by  the  con- 
veyance, as  if  it  were  his  own  act. 

The  cases  of  White  et  al»  vs.  Dinkins,  19  Geo.  R.,  286, 
and  Wyche  et  aJ.  vs.  Green  et  al.,  26  Geo.  R.,  416,  neither 
of  which  has  so  strong  a  foundation,  in  fact  fully  sustain  this 
ruling.     This  disposes  of  the  first  question. 

As  to  the  second  question,  whether  in  the  bill  of  Wm.  A. 
•Black  vs.  Robert  Burton,  Wm.  T.  Black  et  al.,  a  proper  case 
for  interpleader  has  been  made,  we  think  there  is  no  difficulty. 

The  general  llbctrine  is,  that  interpleader  lies,  "  where  two 
or  more  persons  claim  the  same  thing,  under  different  titles, 
or  in  separate  interests,  from  another  person,  who,  not  claim- 
ing any  title  or  interest  therein  himself,  and  not  knowing  to 
which  of  the  claimants  he  ought  of  right  to  render  the  duty 
claimed,  or  to  deliver  the  property  claimed,  is  either  molested 
by  an  action  or  actions  brought  against  him,  or  fears  he  may 
suffer  injury,  from  the  conflicting  claims  of  the  parties  against 
him.  He  therefore  applies  to  a  Court  of  Equity  to  protect 
him,  not  only  from  being  compelled  to  pay  or  deliver  the 
thing  claimed,  to  both  the  claimants,  but  also  from  the  vex- 
ation attending  upon  the  suits,  which  are,  or  possibly  may 
be  instituted  against  him."     2d  Story's  Equity  Jur.  sec.  806. 

The  complainant  in  this  case,  claims  no  interest  in  the 
property.  He  avers,  and  verifies  the  averment,  that  he  is  in 
collusion  with  neither  party  claiming.  Those  parties  claim 
hy  different  titles — he  knows  not  to  whom  he  ought  todeliver 
it — he  fears  that  he  may  suffer  injury  from  their  conflicting 
titles — bpth  parties  are  actually  molesting  him  with  separate 
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suits,  from  the  vexation  and  expense  of  which  he  seeks  to  be 
delivered. 

Again,  one  of  the  titles  is  legal  and  the  other  equitable, 
which  are  now  pressed  against  him,  which  is  a  suflScient  foun- 
dation for  the  jurisdiction.     2d  Story's  Equity  Jur.  sec.  808. 

Such  is  precisely  the  case  here.  One  of  the  parties  is  pur- 
suing him  at  law  under  a  title  derived  by  the  will  of  a 
stranger.  The  other  is  claiming  the  property  by  bill  in  equity, 
insisting  that  he  holds  the  property  as  trustee,  and  that  by 
one  of  the  provisions  of  the  trust  deed,  it  is  his  duty  to  deliver 
the  property,  or  a  portion  of  it,  to  them.  We  entertain  no 
doubt  that  it  is  a  case  for  interpleader,  and  we  therefore  affirm 
the  judgment  of  the  Court  below  in  each  case. 

Judgment  affirmed. 


McDouQALD,  AdraV,  et  cU.  vs.  Maddox  and  Wife. 

1.  When  a  gaardian  is  charged  by  his  former  ward  with  being  guilty  of 
doiiutavU,  and  he  has  giren  different  bonds,  with  additional  or  differ- 
ent securities,  in  the  course  of  his  guardianship ;  a  bill  may  be  filed 
against  the  gaardian  and  the  different  sets  of  securities.,  praying  a  dis- 
covery of  the  amonnt  of  the  devastavit  and  the  time  when  it  occurred, 
in  order  to  charge  each  set  of  securities  according  to  their  respective 
liabilities  on  their  bonds — Provided,  the  bill  charges— the  total  or  par- 
tial insolvency  of  the  principal,  or  a  well  grounded  apprehension  that 
the  gaardian  will  be  unable  to  satisfy  the  recovery  which  may  be  ob- 
tained against  him. 

2.  To  make  the  dismissal  of  a  former  bill  a  bar  to  the  bringing  of  a 
second,  the  material  allegations  in  both  must  be  the  same. 

In  Equity,  in  Muscogee  Superior  Court.  Decided  by 
Jadge  Worruj:.,  at  the  May  Term,  18C0. 

This  case  was  continued  from  the  last  to  the  present  term 
of  this  Court,  and  the  questions  presented  in  the  record  for 
adjudication  arise  out  of  the  following  state  of  facts : 

William  Moughon  died  in  the  county  of  Jones,  leaving  an 
«tate  worth  fifty  thousand  dollars,  one-half  of  which  was 
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bequeathed  to  his  daughter,  Sarah  E.  Moughon.  On  the  Ist 
of  November^  ISSO,  John  Mitchell  qualified  as  Moughon's 
executor,  and  took  possession  of  his  estate.  In  the  year  1835, 
Mitchell  obtained  letters  of  guardianship  of  the  person  and 
property  of  Sarah  E.  Moughon,  and  continued  as  such  ex- 
ecutor and  guardian,  without  making  any  settlement  or  re- 
turns until  his  death  in  Harris  county,  in  the  year  1841. 
The  said  Mitchell  made  a  will,  and  appointed  Alexander 
McDougald  his  executor,  who,  upon  the  death  of  his  testator, 
took  possession  of  his  estate,  worth  $100,000,  or  other  large 
sum,  and  thereby  became  liable  to  account  to  the  minor, 
Sarah  E.  Moughon.  In  1841,  Alexander  'McDougald  be- 
came the  guardian  of  Sarah  E.  Moughon,  giving  bond  as 
such,  with  Daniel  McDougald,  Elizabeth  Mitchell,  and  Wil- 
liam C.  Osborne  as  his  sureties.  In  1842,  Osborne  com- 
plained to  the  Inferior  Court  of  Harris  county,  sitting  for 
ordinary  purposes,  that  Alexander  McDougald  was  misman- 
aging the  estate  of  his  ward,  and  asked  to  be  discharged, 
and  the  proceeding  resulted  in  adding  to  the  original  bond 
the  names  of  George  H.  Bryson,  James  C.  Huey,  Miles 
Moore,  Richard  W.  Armer,  and  Spencer  Reynolds  as  sure- 
ties, Osborne's  name  remaining  on  the  bond  as  before.  In 
the  year  1847,  Alexander  McDougald  removed  his  doings, 
returns  and  proceedings  from  Harris  to  Muscogee  county, 
and  gave  a  new  bond,  with  Daniel  McDougald  and  Duncan 
McDougald  as  sureties.  On  the  9th  of  October,  1850,  the 
said  Sarah  E.  Moughon  intermarried  with  William  A.  T. 
Maddox,  who  called  on  Alexander  McDougald  for  an  account- 
ing and  settlement  of  his  trust  as  guardian  of  the  said  Sarah 
E.  McDougald  then  delivered  to  Maddox  forty-nine  ne- 
groes, and  paid  him  $986  18,  for  which  Maddox  and  wife 
receipted  as  a  part  of  the  estate  of  the  said  Sarah  E.,  in  the 
hands  of  the  said  guardian.  Alexander  McDougald,  failing 
to  account  for  the  hire  and  profits  of  the  estate  of  the  said 
Sarah  E.,  actions  were  commenced,  to  the  May  Term,  1852, 
of  Muscogee,  for  the  use  of  said  Maddox  and  wife,  against 
the  said  Alexander  McDougald,  and  his  said  sureties  reaped- 
ively,  on  the  guardian's  bonds  aforesaid. 
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To  these  actions,  various  defences  were  set  up  by  the  sure- 
ties, involving  the  question  of  Osbom's  liability  after  the 
names  of  additional  sureties  were  placed  to  the  bond  in  Har- 
ris county ;  and  the  liability  of  all  the  sureties  to  the  bond 
in  Harris,  afler  the  bond  in  Muscogee  county  was  given,  and 
also  involving  the  question  as  to  the  relative  and  propor- 
tional liability  of  said  sureties,  if  liable  at  all.  Huey,  Moore 
and  Spenoer  were  not  sued  in  the  action  on  the  bond,  because 
tlie  first  two  had  removed  beyond  the  jurisdictional  limits  of 
the  State,  and  the' last  had  died  insolvent,  and  his  estate  was 
unrepresented. 

Daniel  McDongald  died  before  the  commencement  of  the 
actioi»,  and  Ann  E.  McDougald  was  appointed  administra- 
trix on  his  estate. 

Pending  the  suits  on  the  bonds,  the  said*  Maddox  and  ^ife 
filed  their  bill  in  equity,  against  the  guardian,  and  all  the  sure- 
ties, (except  the  three  before  stated — two  as  being  out  of  the 
State,  and  the  other  dead,  without  a  representative,)  in  which 
they  alleged  the  forgoing  facts,  and  also,  that  the  estate  of  the 
said  Sarah  E.,  produced,  or  should  have  produced,  large  pro- 
fits in  the  hand§  of  Mitchell,  for  which  his  estate  in  the  hands 
of  his  executor  was  chargeable,  and  also  that  that  the  estate  of 
the  said  Sarah  E.  produced,  or  should  have  produced,  large 
profits,  amounting  to  $3,500,  or  $3,000  per  annum,  in  the 
haodd  of  the  said  Alexander  McDougald :   that  without  a 
(liscoyery  from  the  defendants,  the  complainants  cannot  al- 
lege and  prove  at  what  time  the  several  breaches  of  the  guar- 
dian's bond  occurred,  so  as  to  distribute  and  apportion  the 
liability   therefor  amongst  the   several   sureties,   upon  the 
respective  bonds  given  as  aforesaid;  and  that  they  cannot 
prove  the  annual  profits  of  the  estate  of  the  said  Sarah  E., 
without  a  discovery  from  the  defendants. 

The  bill  prayed  that  the  common  law  actions  might  be  en- 
joined until  the  hearing  of  the  bill,  and  for  a  decree  in  the 
complainants'  favor  for  the  amount  due  them,  against  the 
defendants,  according  to  their  respective  liabilities. 

The  defendants  met  this  bill  with  a  demurrer  on  three 
groands:    1.  For  want  of  Equity.     2.  Because  of  thepen- 
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dency  of  the  ootnmon  law  actions.    3.  For  multifariousness. 

The  Court  overruled  the  demurrer^  and  the  defendants  ex- 
cepted to  the  decision,  and  carried  the  same  by  bill  of  excep- 
tions and  writ  of  error,  to  the  Supreme  Court,  by  the 
judgmentr  of  which,  the  judgment  of  the  Court  below  was 
reversed,  the  said  Supreme  Court  deciding:  1.  ''That  the 
bill  filed  against  McDougald,  and  the  several  sets  of  sureties, 
was  not  objectionable  on  the  score  of  multifariousness." 
2.  ''That  actions  having  been  instituted  at  law  upon  each  of 
the  bonds,  the  remedy  was  ample;  and  that  a  bill  filed 
against  the  principal,  and  all  the  different  sureties,  could  not 
be  entertained,  there  being  no  allegation  of  the  insolvency  of 
the  principal."  3.  "That  where  several  suits  are  pending 
at  law,  if  discovery  is  needed,  and  a  resort  is  had  to  Chan- 
cery to  obtain  it,  a  separate  bill  must  be  filed  in  each  case; 
and.  the  whole  cannot  be  consolidated  for  that  purpose." 

At  the  December  Term,  1854,  of  Muscogee  Superior  Court, 
adjourned  to  the  12th  of  June,  1855,  by  an  order  regularly 
taken,  the  judgment  of  the  Supreme  Court  was  made  the 
judgment  of  said  Superior  Court;  and  an  order  taken  that 
the  demurrer  to  said  bill  be  sustained,  and  said  bill  be  dis- 
missed, and  that  defendants  have  judgment  against  the  com- 
plainants for  costs,  to  be  taxed  by  the  Clerk. 

On  the  22d  of  January,  1856,  William  A.  T.  Maddox, 
and  his  wife,  Sarah  E.  Maddox,  formerly  Sarah  E.  Moughon, 
filed  a  second  bill  in  equity,  in  Muscogee  Superior  Court, 
against  Alexander  McDougald,  William  C.  Osborn,  George 
H.  Bryant^  Richard  W.  Amer,  Elizabeth  Mitchell,  Duncan 
McDougald  and  Robert  E.  Dixon,  as  the  Administrator  of 
Daniel  McDougald,  deceased,  in  which  bill,  the  charges  and 
allegation's  contained  in  the  first  bill,  which  was  dismissed, 
were  fully  and  substantially  made  and  reiterated,  with  the 
i^dditional  charge  and  allegation  (not  contained  in  the  dis- 
missed bill)  in  the  following  words,  to-wit:  "Complainants 
are  informed,  and  believe,  and  so  expressly  charge,  that  the 
said  Alexander  McDougald,  the  principal  in  each  of  said 
bonds,  is  insolvent,  and  unable  to  pay  the  recovery  that  may 
be  had  in  said  cases  on  said  bonds ;  and  that  whatever  reoov- 
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cries  may  be  had  thereon,  will  have  to  be  paid  by  the  sure- 
ties on  said  bonds  according  to  their  respective  liabilities 
when  the  same  is  ascertained  and  apportioned,  as  sought  in 
aod  by  this,  their  bill  of  complaint.  And  they  further  charge, 
that  if  the  said  Alexander  McDougald,  is  not  totally  insol- 
vent, his  means  are  limited  in  amount,  greatly  below  the 
amoant  due  to  the  complainants  on  said  bonds,  .and  that 
much  the  larger  portion,  if  not  all  of  said  recoveries  will 
have  to  be  paid  by  said  sureties,  on  the  said  judgments,  when 
rendered/* 

The  prayer  of  the  last  bill  w&s  substantially  the  same  as 
that  of  the  first.  * 

Pending  the  bill,  Alexander  McDougald  died,  and  Frances 
Lw  McDongald,  administratrix  on  his  estate,  was  made  a 
party  defendant  in  his  stead. 

This  bill  was  met  by  the  defendants,  with  a  plea,  setting 
forth  the  first  bill ;  all  the  proceedings  had  on  the  same ;  the 
demarrer  filed  thereto ;  the  judgment  of  the  Court  below 
thereon;  the  reversal  of  that  judgment  by  the  Supreme 
Court;  and  the  final  judgment  of  the  Superior  Court  dis- 
missing the  bill,  and  awarding  judgment  for  costs  against 
the  complainants,  all  of  which  the  defendants  insist,  consti- 
tnte  a  bar  to  any  recovery  in  and  by  the  second  bill. 

Also,  by  a  demurrer  to  the  said  bill. 

After  argument  had,  the  presiding  Judge  passed  an  order 
overruling  both  the  plea  and  demurrer,  and  requiring  the 
defendants  to  answer  the  bill. 

This  decision  is  the  error  alleged  in  the  record  in  this  case. 

Johnson  and  Sloan  for  plaintiffs  in  error. 
Holt  and  Dougherty  for  defendants  in  error. 
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By  die  Court, — Lumpkin,  J.,  delivering  the  opiuion. 

Ill  Alexander  vs.  Mercer  and  others,  (7  Ga.  R.,  549)  this 
Court  held  that  where  an  administrator,  upon  the  discharge 
of  his  first  sureties,  gave  a  new  bond,  and  subsequently 
became  insolventj^  equity  would  entertain  jurisdiction  of  a 
bill,  filed  against  the  administrator  and  both  sets  of  sureties, 
praying  a  discovery  of  the  amount  of  the  devastavit  and  the 
time  when  it  occurred,  in  order,  to  charge  each  set  of  sureties  • 
according  to  their  respective  liabilities  on  their  bonds. 

The  case  now  before  us,  was  brought  before ;  this  Court  at 
Coluiftbus,  January  term,  1855,  upon  the  following  brief 
summary  of  facts: 

Wm.  Moughon  died  testate,  appointing  John, Mitchell  his 
executor — who  qualifiecl  and  took  possession  of  his  estate; 
who  was  aflerwards  appointed  guardian  of  Sarali,  the  infant 
daughter  of  the  testator.  Mitchell,  after  managing  the  estate 
for  many  years,  died  testate,  without  dividing,  the  estate, 
constituting  Alexander  McDougald  and  others  his  executors; 
McDougald  qualifiejl  and  took  exclusive  possession  and  con- 
trol of  the  estate  of  Mitchell,  amounting  to  $100,000.  Mc- 
Dougald was  also  appointed  guardian  of. the  minor;  and 
owing  to  the  transfer  of  the  guardianship  from  Harris  to 
Muscogee  county,  and  other  causes  charged  in  the  Mil,  sev- 
eral bonds,  with  different  sets  of  securities,  were  given.  .  Ac- 
tions were  commenced  at  law  on  the  several  bonds ;  and 
pending  these  suits,  Maddox  and  wife,  (formerly  Sarah 
Moughon,)  filed  their  bill  against  the  principal  and  all  of 
the  sureties  on  both  bonds,  alleging  the  foregoing  facts;- and 
further,  that  it  was  impossible  to  prove  ot  law  at  what  time 
the  guardian  committed  the  breaches  complained  of,  in  order 
to  distribute  the  liability  properly  among  the  several  sets  of 
sureties  upon  their  respective  bonds.  That  the  several  sets 
of  securities  denied  that  the  breaches  occurred  during  the 
time  of  their  liability ;  and  cast  upon  the  complainants  the 
onus  of  proving  the  same — which  the  complainants  charged 
it  was  impossible  for  them  to  do.  The  bill  prayed  for  dis- 
covery and  relief. 
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To  that  bill,  a  demurrer  was  filed,  Ist,  for  want  of  equity, 
2Dd,  on  account  of  the  pending  of  the  common  law  actions, 
and  3d,  for  multifariousness. 

The  Court  held,  1st.  That  the  bill  was  not  objectionable 
on  the  ground  of  multifariousness.  2d.  That  actions  having 
been  instituted  at  law  upon  each  of  the  bonds,  the  remedy 
was  ample  ;  and  that  a  bill  filed  against  the  principal  and  all 
the  different  sureties  could  not  be  entertained,  there  being  no 
aUegdUon  of  the  insolvency  of  the  principal;  and  3d,  that 
where  several  suits  are  pending  at  law,  if  discovery  is  needed, 
and  a  resort  is  had  to  Chancery  to  obtain  it,  a  separate  bill 
must  be  filed  in  each  case ;  and  the  whole  cannot  be  oonsoli- 
dated  for  that  purpose. 

Our  conclusion  in  the  case,  consequently,  was  that  the 
demurrer  to  the  bill  should  have  beeen  allowed.  (McDou- 
gald  et  clL  v8,  Maddox  and  wife,  17  Ga.  B.,  52.)  We  re- 
affirm that -decision.  If  the  principal  be  solvent,  you  never 
can  reach  the  sureties,  of  course,  so  as  to  lay  a  foundation 
for  a  bill  in  equity,  to  settle  their  conflicting  interests ;  aa 
Courts  do  not  sit  to  adjudicate  abstract  questions  but  practi- 
cal issues. 

The  case  went  back  to  the  Circuit  Court,  and  instead  of 
being  amended  by  the  complainants,  as  it  was  their  right  to 
have  done  under  the  Act  of  1853-4,  which  allows  a  com- 
plainant  in  equity  to  amend  his  bill  at  any  stage  of  the  pro- 
oeeding-^-and  this  was  a  stage  at  which  it  was  amendable,  as 
ruled  by  the  Court  in  Walker  vs.  Cook,  the  first  bill  was  suf- 
fered to  be  dismissed.     17  Ga.  E.,  126. 

The  complainants  have  filed  a  second  bill,  substantially,  if 
not  literally  the  same  as  the  first,  with  this  additional  charge 
not  contained  in  the  dismissed  bill — '^  Complainants  are 
informed  and  believe,  and  so  expressly  charge  that  the  said 
Alexander  McDougald,  the  principal  in  each  of  said  bonds, 
is  insolvent,  and  unable  to  pay  the  recovery  that  may  be  had 
in  said  cases  on  said  bonds ;  and  that  whatever  recovery  may 
be  had  thereon,  will  have  to  be  paid  by  the  sureties  on  said 
bonds,  according  to  their  respective  liabilities,  when  the  same 
is  ascertained  and  apportioned  as  sought  in  and  by  this  their 
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bill  of  complaint.  And  they  further  charge  that  if  the  said 
Alexander  McDougald  is  not  wholly  insolvent^  his  means  are 
limited  in  amount  greatly  below  the  amount  due  the  com- 
plainants on  said  bonds,  and  that  much  the  larger  portion,  if 
not  all,  of  said  recovery  will  have  to  be  paid  by  said  sureties 
on  the  said  judgments  when  recovered/' 

To  this  bill,  thus  amended,  the  defendants  demurred  for 
want  of  equity ;  and  also  plead  the  first  bill  and  the  judg- 
ment of  the  Court  thereon  in  bar  to  any  recovery  in  the 
second  bill.  The  presiding  Judge  overruled  both  the  plea 
and  demurrer;  and  the  defendants  excepted,  and  now  assign 
the  same  as  error. 

Adhering,  as  wc  do,  to  the  decision  in  Mercer's  case,  in  7th 
(Georgia,  we  hold  with  the  Circuit  Court,  that  there  is  equity 
in  the  bill.  Indeed,  the  equity  of  this  bill  is  stronger  than 
it  was  in  that,  for  the  reason,  that  while  the  facts  are  in  the 
main  similar,  they  are  rather  more  complicated  in  this  case, 
owing  to  the  proceeding^  which  took  place  in  Harris  county, 
under  the  first  bond  given  by  McDougald. 

It  is  olgected  to  the  additional  all^;ation  in  this  bill  that 
while  it  charges  in  the  first  instance  the  insolvency  of  Mc- 
Dougald, it  then  modifies  the  charge  by  stating  that  if  not 
totally  insolvent  his  estate  is  insufficient  to  answer  the  amount 
of  his  liability  to  the  complainants.  The  defendants  insist 
that  taking  the  averment  most  strongly  against  the  pleader 
that  it  only  alleges  that  the  principal's  means  are  limited 
greatly  below  the  amount  which  the  complainants  are  entitled 
to  recover ;  and  that  a  portion  of  the  recovery  will  fieill  upon 
the  securities.  Concede  this.  Still  if  there  is  any  deficiency 
to  be  collected  out  of  the  securities  the  equity  of  the  bill  is 
undiminished.  I  will  go  further.  If  complainants  in  this 
and  the  like  cases,  allege  a  well  grounded  apprehension,  that 
from  any  cause  whatever,  they  have  reason  to  fear  that  the 
property  of  the  principal  will  not  be  enough  to  satisfy  their 
recovery  when  obtained,  the  equity  of  the  bill  will  remain 
unaffected.  It  is  only  where  the  principal  is  solvent  that 
they  lose  their  right  to  come  into  equity.  True,  the  party 
interested  has  the  right  under  the  statute  to  sue  principal 
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and  securitj  ia  the  same  action  ;  but  looking  only  to  their 
own  oonvenience,  who  will  act  so  unwisely  as  to  court 
unnecessary  delay  and  expense  by  seeking  to  involve  securi- 
ties, when  the  principal  is  abundantly  able  to  respond.  If 
indiscreet  enough  to  do  this  when  there  is  no  necessity  for  it, 
the  aid  of  a  Court  of  Chancery  will  be  invoked  in  vain  to 
interpose  to  relieve  the  party  from  an  embarrassment  volunta- 
rily incurred,  for  the  simple  reason  that  there  was  no  relief 
needed. 

And  suppose  the  plaintiff  sues  principal  and  securities 
together  at  law  on  any  one  of  the  bonds,  and  that  set  of  secu- 
rities prove  satisfactorily  that  the  devastavit  did  not  occur 
during  the  time  for  which  they  were  liable — the  difficulty 
suggested  in  Mercer's  case,  7th  Georgia — still  a  judgment 
will  go  for  the  whole  amount  against  the  principal ;  and  if 
he  be  good,  what  matters  it  that  the  securities  get  off? 

Some  question  was  made  as  to  the  non-joinder  and  mis- 
joinder of  parties.     If  this  ground  was  well  taken,  the  bill 
oould  be  amended.     But  our  judgment  is  that  no  necessary 
parties  are  omitted. 
Is  the  plea  in  bar  good  ? 

It  is  well  settled  by  this  and  all  other  Courts,  that  the  dis- 
missal of  a  former  bill  is  only  a  good  plea  in  bar  when  the 
material  allegations  in  the  two  bills  are  the  same ;  (7  Johns, 
Ch.  Bep.  1 ;  3  DeSaussure  Rep.,  63.)  Now  the  foriper  bill 
failed  to  allege  the  insolvency  of  McDougald ;  and  was  dis- 
missed because  the  complainants  showed  no  title  to  the  relief 
which  they  sought.  The  present  bill  contains  that  averment ; 
in  other  words  the  complainants  show  title  to  the  relief  which 
they  seek.  The  two  bills,  then,  are  materially  different,  and 
ooDsequently  the  dismissal  of  the  first  constitutes  no  bar  to 
the  bringing  of  the  second. 
Judgment  affirmed. 
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1.  A  party  having  at  different  times  had  two  agents  appointed  seTerally 
in  the  same  business,  upon  a  question  as  to  the  extent  of  aaihoritj 
given  to  the  second  agent,  is  not  competent  to  prove  the  declaratioas 
of  the  first  agent,  as  to  his  own  powers,  whilst  holding  the  agency. 

2.  Where  an  agent  is  confessedly  acting  under  a  power  of  attorney,  or 
written  authority,  his  own  declarations  enlai^gingn&f^  powers,  are 
incompetent  evidence  to  bind  hisj^rincipal.  *'-« 

8.  If  an  agent  having  possession  of  his  principal's  property  for  a  sptteific 
purpose  sells  it,  without  authority,  and  absconds  with  the  money,  ra(f^ 
fication  by  the  principal,  will  not  bo  established  by  his  declaration 
that  if  he  could  get  his  money  he  would  be  satisfied. 

4.  In  such  a  case,  three  months*  forbearance  to  .sue  the  purchaser  for 
the  property  so  illegally  sold,  will  not,  alone,  amount  to  such  acquie^ 
cence  as  will  establish  ratification.  *■ 

Trover  in  Bibb  Superior  Court.  Triedf  before  Judge 
Lamar  at  the  November  Term,  1860. 

This  was  an  action  of  Trover,  commenced  on  the  2d  day 
of  August,  1859,  by  Eaton  J.  Mapp,  against  William  R. 
Phillips,  to  recover  damages  for  the  alleged  conversion  of  a 
negro  man  slave,  named  Isaac. 

On  the  trial  of  the  case  in  the  Court  below  the  following 
testimony  was  adduced,  to-wit : 

EVIDENCE  FOR  THE   PLAINTIFF. 

John  Rutherford  testified :  That  he  once  owned  the 
negro  boy,  Isaac,  sued  for  in  the  action,  and  as  the  negro  was 
in  the  habit  of  getting  drunk,  and  did  not  therefore  suit  him, 
he  swapped  him  to  Gilbert,  as  the  agent  of  the  plaintiff,  for  a 
negro  by  the  name  of  Washington ;  that  Gilbert  and  Mapp 
both  told  witness  that  Gilbert  was  Mapp's  agent  for  the  purpose 
of  the  exchange  of  negroes ;  that  Mapp  made  a  bill  of  sale  to 
witness  for  the  negro  which  Gilbert  as  Mapp's  agent  swapped 
for  Isaac;  that  Isaac  was  worth  $1,100;  Gilbert  was  after- 
wards trying  to  sell  Isaac,  and  claimed  to  be  Mapp's  agent 
for  that  purpose,  but  witness  never  heard  M>ipp  say  that  he 
had  authority  to  thus  dispose  of  the  negro,  but  supposed  that 
Gilbert  had  the  authority  to  sell  the  negro,  as  Mapp  bad 
recognized  his  agency  in  the  exchange  aforesaid. 


MACON  JANUARY  TERM  1861.  73 

Mapp  vi.  Phillips. 

Jambs  V.  Grier  testified :  That  Gilbert,  as  Mapp's  agent, 
hired  the  negro  in  dispute  to  Grier  &  Masterson  daring  the 
year  1858,  and  received  the  hire  therefor,  until  he,  Gilbert, 
ran  away;  that. some  time  afler  Bishop  sold  the  negro  to 
Cox,  the  witness  saw  Mapp  in  Americus  and  in  Macon  look- 
ing for  Bishop,  to  get  the  money  for  which  he  sold  the  negro 
to  Cox;  that  Mapp  also  told  witness  that  he  went  to  Alabama 
partly  on^he  same  business;  that  Mapp  told  wituess  that  he 
h^d" authorized  Bishop  to  sell  the  negro  to  Gen.  Armstrong, 
and  that  if  he  could  get  the  money  which  Cox  paid  Bishop 
for  the  negro,  he  would  be  satisfied ;  that  when  witness  first 
saw  Bishop  he  told  the  witness  that  he  was  Mapp's  agent, 
and  he  also  showed  witness  a  letter  which  Mapp  had  sent  to 
Geo.  Armstrong. 

Thomas  J.  Cox  testified:  That  as  the  agent  of  Phillips, 
the  defen<|^nt,  he  bought  the  negro  in  dispute,  from  Alfred 
Bishop,  and  paid  him  $1,300  for  him  ;  ^hat  witness  put  the 
negro  in  the  guard  house,  and  that  Phillips  sent  the  negro  to 
New  Orleans,  where  he  was  sold. 

Counsel  for  the  plaintiff*  objected  to  the  testimony  of  Ruth- 
erford as  to  the  sayings  of  Gilbert  unless  his  agency  was 
established,  which  objection  was  overruled  by  the  Court,  and 
plaintifi*  excepted. 

EVIDENCE  FOB  DEFENDANT. 

Giles  Griswold,  in  answer  to  interrogatories,  testified : 
That  about  the  last  of  April,  or  the  first  of  May,  1859,  at 
Griswoldville,  in  Jones  county  Georgia,  the  plaintifi*,  Mapp, 
told  the  witness  that  he  gave  Alfred  Bishop  a  power  of  attor- 
ney to  sell  the  negro  in  dispute,  and  that  he  had  come  to 
Griswoldville  to  make  inquires  for  Bishop,  knowing  that 
Bishop  had  been,  or  was  still  agent  for  Samuel  Griswold ; 
that  after  plaintiff  learned  that  witness  had  not  heard  of 
Bishop  for  some  time,  he  expressed  fears  that  he  would  lose 
the  money  for  the  negro ;  that  plaintiff  also  said  he  was  going 
to  Macon  to  enquire  about  Bishop,  but  did  not  say  for  what. 

Thomas  J.  Cox  being  recalled  by  the  defendant^  testified : 
That  as  the  agent  of  Phillips,  he  bought  the  negro  fron^ 
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Bishop  on  the  4th  of  March,  1859 ;  that  Bishop  told  witness 
that  he  was  Mapp's  agent,  and  was  by  him  authorized  to  sell 
the  negro  to  any  person,  that  he  had  come  to  sell  or  com- 
plete a  contract  made  by  Gilbert  with  Gen.  Armstrong, 
and  that  if  Armstrong  did  not  take  the  boy,  he,  Bishop,  was 
authorized  to  sell  him  to  any  one  who  would  give  $1,300  for 
him;  that  Bishop  referred  witness  to  G^n.  Armstrong  for  his 
authority  ;  that  witness  went  to  Armstrong,  who  read  to  him 
a  part  of  a  letter  from  Mapp  to  him,  which  Bishop  had 
brought,  and  witness  then  went  to  Bishop  and  made  the 
trade,  as  he  has  already  testified  to,  in  behalf  of  plaintiff; 
that  Bishop  made,  at  the  time,  the  following  bill  of  sale 
to- wit: 

"  Georgia,  Bibb  County  : 

'*  Received  of  T.  J.  Cox  $1,300,  in  full  payment  for  a  cer- 
tain negro  man  named  Isaac,  light  complexion,  twenty-four 
years  of  age,  whicfaf  boy  I  warrant  to  be  sound  in  body  and 
mind.  I  also  warrant  and  defend  the  right  and  title  of  said 
Isaac,  and  a  slave  for  life.     This  March  4th,  1859. 

"ALFRED  BISHOP, 

"  Agent  for  E.  J.  Mapp. 
"  Witness : 

"  Job  H.  Cherry.'* 

Counsel  for  the  plaintiff  objected  to  all  the  testimony  rela- 
tive to  tlie  sayiDgs  of  Bishop  as  to  his  authority  to  sell  the 
negro,  and  as  to  any  and  all  statements  of  Bishop  not  strictly 
within  the  scope  of  the  letter  given  him  by  Mapp  to  Arm- 
strong. 

EVIDENCE  FOB  THE  PLAINTIFF  IN  BEBUTTAU 

Gen.  James  W.  Ahmstrong  testified :  Gilbert,  as  the  pro- 
fessed agent  of  Mapp,  bargained  the  negro  in  dispute  to  the 
witness  at  $1,250;  that  Gilbert  said  he  would  take  the  re- 
sponsibility of  selling  the  boy  to  me ;  that  the  negro  was  left 
in  my  possession  until  Mapp  could  be  heard  from ;  that  wit- 
ness waited  to  hear  from  Mapp  for  two  or  three  weeks ;  that 
in  the  mtantime  Gilbert  ran  away ;  witness  then  wrot^  to 
Mapp  about  the  trade,  and  some  time  thereafter  Alfred  Bishop 
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brought  to  witness  a  letter  from  Mapp,  and  the  witness  find- 
ing that  the  boy  was  a  drunkard  and  a  gambler,  and  would 
not  suit  him,  and  that  the  price  was  raised  to  $1,300,  he  de- 
livered the  boy  to  Bishop  ;  that  on  the  same  day,  and  before 
Cox  bought  from  Bishop,  Cox  called  on  witness  to  know 
what  authority  Bishop  had  to  sell  the  negro,  when  witness 
got  the  letter  aforesaid,  and  read  the  material  points  to  him; 
that  this  letter  was  the  only  authority  which  Bishop  pur- 
ported to  have  from  Mapp  to  sell  the  boy  to  me,  and  it  was 
upon  the  authority  of  the  letter  that  witness  gave  the  boy  up 
to  Bishop ;  that  Gilbert  had  had  the  boy  in  Macon  for  sale 
some  time  before  witness  bargained  for  him  ;  that  the  follow- 
ing was  a  copy  of  the  letter,  to-wit : 

"February  the  25th,  1859. 
"  Qd,  Armstrong: 

Sir  : — I  received  your  favor  of  the  10th  instant,  stating 
that  Mr.  Gilbert  had  sold  you  my  boy  I3aac  for  $1,250,  for 
which  he  had  no  authority  for  so  doing ;  but  in  my  response 
to  you,  in  reply  to  yours  of  the  10th,  I  gave  you  the  full 
particulars  of  all  the  circumstances,  which  I  think  will  give 
full  satisfaction  to  you,  etc.  I  now  send  Mr.  Alfred  Bishop, 
fully  authorized  to  represent  me  in  all  the  particulars  to  sell 
vou  Isaac,  to  receive  the  pay,  to  make  you  a  full  and  legal 
bill  of  sale,  or  to  receive  him  and  bring  him  home;  in  short, 
to  transact  any  business  on  that  subject  for  me.  I  think 
T?heu  you  see  Mr.  Bishop  and  talk  with  him  on  the  subject, 
that  you  will  be  satisfied  on  the  subject.  Now,  sir,  any  trade 
or  settlement  that  Mr.  Bishop  makes  with  you  in  relation  to 
the  boy  Isaac,  in  writing  or  word,  for  me,  you  may  consider 
it  full  and  l^al,  as  he  is  my  agent,  and  is  ready  and  willing 
to  testify  to  the  illegality  of  the  sale  of  the  boy  to  you  at  the 
time  you  bought  him,  etc.  I  hope  you  and  Mr.  Bishop  will 
settle  without  any  further  delay  or  trouble. 

*' Respectfully  yours, 

"  E.  J.  MAPP. 

'^  I  send  in  the  care  of  Mr.  Bishop. 

^  P.  S.    Col. :  If  you  and  Mr.  Bishop  should  not  agree  in 


76  SUPREME  COURT  OP  GEORGIA. 


Mapp  vs,  Phillips. 


terms  of  the  price  of  the  boy,  please  deliver  him  up  to  said 
Bishop  to  bring  him  home  for  me^  and  you  will  much  oblige, 

"  E.  J.  M." 

Upon  these  facts,  and  under  the  charge  of  the  Court,  the 
jury  returned  a  verdict  for  the  defendant. 

Counsel  for  the  plaintiff  then  moved  for  a  new  trial,  pred- 
icated upon  the  following  grounds,  to-wit : 

1.  Because  the  Court  erred  in  overruling  the  objection  of 
plaintiff's  counsel  to  the  testimony  of  Rutherford  as  to  the 
sayings  of  Gilbert  and  his  doings.  ^f 

2.  Because  the  Court  erred  in  admitting. (over  the  objec- 
tion of  plaintiff's  counsel)  the  testimony  6f  Cox  as  to  the 
sayings  of  Bishop  in  regard  to  his  auti^ity  from  Mapp  to 
sell  Isaac  to  any  person.  .  '        » 

3.  Because  the  Court  erred  in  admitting  in  evidence  the 
statements  of  Bishop,  which  were  not  strictly  within  the 
scope  of  the  letter  given  to   him  by  Mapp  to  Armstrong. 

4.  Because  the  verdict  is  decidedly  and  strongly  against 
the  weight  of  evidence. 

6.  Because  the  verdict  is  against  law  and  evidence. 

The  presiding  judge  overruled  the  motion  and  refused  the 
new  trial,  which  decision  is  the  error  complained  of  in  this 
case. 

Bajley  &  DeGraffenreid  for  plaintiff  in  error. 

L.  N.  "Whittle  for  defendant  in  error. 

By  the  Court — Jenkins,  J.,  delivering  the  opinion. 

1.  The  testimony  of  Rutherford,  the  admission  of  which 
is  the  error  assigned  in  the  first  exception,  related  to  the 
authority  given  to  another  agent  of  the  plaintiff  in  error  to 
sell  this  slave.  This  agency,  whatever  it  may  have  been, 
had  expired  before  the  agency  was  cast  upon  Bishop,  who 
sold  to  the  defendant.  Bishop  was  not  a  sub-agent,  appoint- 
ed by  Gilbert,  the  first  agent,  but  derived  his  authority  di- 
rectly from  Mapp,  the  plaintiff  in  error,  and  that,  too,  after 
Gilbert  had  absconded.    We  do  not  perceive  how  the  second 
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agency  can  be  connected  with  the  first,  for  the  purpose  of 
enlarging  the  powers  of  the  second.  The  two  delegations  of 
authority  being  entirely  distinct  acts,  it  was  certainly  the 
privilege  of  the  principal,  either  to  curtail  or  to  enlarge  the 
authority.  If  this  evidence  of  Rutherford's  was  offered  to 
show  the  extent  of  Bishop's  authority,  it  was  incompetent  and 
illegal.  If  for  any  other  purpose,-it  would  seem  to  be  irrel- 
evant, and  therefore  illegal.  We  think  the  Court  helow  erred 
in  admitting  jt. 

2.  The  2d  ^nd  3d  exceptions  assign  error,  in  that  the  Court 
erred  in  permitting  Cox,  who  was  the  agent  of  the  defendant 
in  error,  in  the  purchase  of  the  slave  Isaac,  from  Bishop,  as 
agent  of  the  plaintilT  in  error,  to  testify  to  the  sayings  of 
Bishop  as  to  his  authority  io  sell ;  those  sayings  not  being 
strictly  within  the  scope  of  his  written  authority;     It  appears 
that  at  the  time  of  Bishop's  appointment  as  agent,  the  slave 
Isaac,  the  subject  of  this  agency,  was  in  the  possession  of  one 
Armstrong,  then  in  treaty  with  the  plaintiff  in  error  for  the 
purchase  of  him..   Bishop  was  sent  by  the  owner,  to  Arm- 
strong, with  a  letter,  stating  that  he.  Bishop,  was  fully  author- 
ized to  negotiate  with  Armstrong  touching  the  sale;  and 
failing  to   effect    that,  was   to   receive   Isaac  from    Arm- 
strong, and  take  him  back  to  his  owner,  Bishop's  principal. 
This  is  distinctly  stated  in  the  body  of  the  letter,  and  as  dis- 
tinctly repeated  in  a  postscript.     Bishop,  failing  to  negotiate 
a  sale  to  Armstrong,  received  the  boy  Isaac  from  him,  and 
instead  of  taking  him  home,  to  his  owner,  took  him  to  Macon 
and  pat  him  upon  the  market  for  sale.     Cox,  the  agent  of 
the  defendant,  commenced  a  negotiation  with  Bishop  for  him, 
hat  took  the  precaution  to  inquire  into  Bishop's  authority  to 
sell.    Being  referred  by  Bishop  to  Mapp's  letter  to  Arm- 
strong, as  the  evidence  of  his  authority  in  the  premises.  Cox 
went  to  Armstrong,  seeking  information.     He  testifies  that 
Armstrong  read  him  a  part  of  the  letter,  whereupon  he  re- 
turned to  Bishop  and  made  the  purchase.     Armstrong  testi- 
tifies  that  he  read  to  Cox  '*  the  material  points  "  of  the  letter. 
Points  material  to  what  ?     Clearly  to  Bishop's  authority  to 
sell  the  slave. 
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In  this  letter  there  is  no  ambiguity  whatever.  It  is  an 
authority  to  sell  to  Armstrong ^  not  to  any  other  person  ;  not  a 
general  authority  to  sell.  Bishop  distinctly  stated  to  Cox 
that  this  letter  contained  his  authority  in  the  premises.  Any 
declarations^  therefore,  of  Bishop  to  Cox,  claiming  for  him- 
self a  larger  authority  than  that  conferred  by  the  letter,  were 
clearly  incompetent  evidence.  Story  on  Agency^  sec.  76.  Pa- 
ley  on  Agency ^  179,  and  note.  Ibid,  198,  and  note,  Hogg  vs. 
Smith,,  1  Taunt,  R,  347,  352.  Murray  vs,  Ea.  Ind,  Co,,  5. 
B.  &  A.  204-210-211.  We,  therefore,  think  there  was  error 
in  this  ruling. 

3.  The  remaining  exceptions  assign  error,  in  that  the  Court 
below  refused  to  grant  a  new  trial  on  the  ground  that  the 
verdict  was  contrary  to  law  and  evidence. 

Counsel  for  defendant  in  error  seek  to  sustain  the  verdict 
on  two  grounds,  1st,  that  there  was  sufficient  evidence  of 
Bishop's  general  authority  to  sell,  and  2ndly,  that  plaintiff  in 
error  subsequently  ratified  the  act. 

The  authority  to  sell  must  be  derived  either  from  the  let- 
ter to  Armstrong,  from  Bishop's  declarations,  or  from  the 
declarations  of  the  plaintiff  in  error,  as  testified  to  by  Oris* 
wold. 

We  find  no  such  authority  to  sell  in  the  letter  to  Arm- 
strong, (which  see  in  statement.)  All  expressions  in  the 
letter  conveying  the  idea  of  full  power,  in  Bishop,  as  the 
agent  of  plaintiff  in  error,  relate  expressly  to  the  sale  to 
Armstrong.  It  is  clear  that  the  writer  did  not  contemplate 
a  sale  to  any  other  person.  It  is  clear  he  intended  that,  in 
the  event  of  Armstrong  declining  the  purchase,  Bishop  should 
receive  the  slave,  and  take  him  back  to  the  oumer ;  nothing 
more.  Humane  masters  desiring  to  sell  slaves,  are  always 
cautious  into  whose  dominion  they  transfer  them.  This  is  a 
plain  dictate  of  humanity;  an  obvious  duty.  But  in  any 
view,  the  law  recognizes  the  right  of  the  principal  by  clear, 
unequivocal  terms,  to  limit  the  power  of  his  agent.  We 
think  it  was  clearly  limited  in  this  instance  by  the  written 
authority,  and  that  the  limitation  was  as  clearly  exceeded. 

We  have  already  said  that  the  declarations  of  Bishop,  to 


MACX)N,  JANUARY  TERM,  1861.  79 

Mapp  vs,  Phillips. 


enlarge  the  authority  conferred  by  the  letter,  were  incompe- 
teot  evidence  for  that  purpose,  and  have  only  here  to  add 
that  from  this  source^  no  general  authority  can  be  derived. 
Mapp,  the  plaintiff  in  error,  stated  to  Griswold,  '^  that  he 
had  given  to  Bishop,  a  power  of  attorney  to  sell  this  slave, 
that  he  had  heard  nothing  from  him  since — ^was  going  to 
Maoon  to  inquire  about  Bishop — and  knowing  that  he  had 
been  in  the  employment  of  Griswold,  had  stopped  there  to 
inquire)  and  (finding  Griswold  ignorant  of  his  whereabouts) 
feared  he  (Mapp)  would  lose  his  money." 

If  the  written  authority,  in  evidence,  will  answer  the  de- 
scription given  by  Mapp  in  this  conversation  of  the  power 
to  Bishop,  be  must  be  understood  to  refer  to  that — unless 
there  be  other  proof  that  he  had  actually  given  some  other 
authority  in  writing  touching  this  business. 

The  letter  to  Armstrong  is  certainly,  not  in  form,  a  tech- 
nical power  of  attorney.     But  the  law  does  not  exact  techni- 
calities in  such  matters.     It  requires  only  a  clear,  distinct 
expression  of  the  authority  intended  to  be  conferred.     The 
power  intended  here,  being  a  special  limited  one,  was  well 
set  forth  in  a  letter  to  the  only  person  to  whom  the  writer 
gave  the  agent  authority  to  sell.     Still  it  wds  a  power  of  at- 
iomeytoseU  the  negro.     Circumstances  did  not  require  more 
detail  in  this  conversation  than  Mapp  used.    Jt  does  not 
appear  that  he  knew,  then,  of  the  sale  by  Bishop  to  defend- 
ant in  error.     Indeed  the  reasonable  presumption  is  that 
Bishop  bad  lefl  him  wholly  ignorant  of  his  acts  and  doings, 
and  it  is  but  fair  to  infer  that  he  then  supposed  Bishop  had 
sold  to  Armstrong,  as  authorized,  and  made  way  with  the 
purchase  money,  and  hence  his  fears  that  he  would  lose  it. 
To  hold  that,  in  this  conversation,  Mapp  referred  to  some 
other  power  of  attorney,  would  be  a  forced  construction  of 
language.    So  that,  we  do  not  find  in  (kis,  evidence  of  a 
general  power  to  sell. 
The  remaining  question  is  that  of  ratification. 
The  evidence  of  it  is  said  to  be  found,  1st,  in  the  evidence 
of  Griswold ;  2d,  in  that  of  Grier ;  3d,  in  his  long  acquies- 
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cencG.     It  is  conceded  that  there  has  been  no  direct  positive 
ratification.     It  is  arrived  at  inferentially. 

To  infer  ratification,  either  from  declarations  or  acts,  it 
must  appear  affirmatively,  that  at  the  time  of  making  the 
declarations,  or  doing  the  acts,  the  principal  knew  that  the 
agent  had  performed  the  act,  claimed  to  have  been  ratified. 
It  does  not  appear  that  at  the  time  of  his  conversation  with 
Griswold,  plaintiff  in  error  knew  that  Bishop  bad  sold  the 
slave  to  defendant  in  error ;  indeed,  the  contrary  would  seem 
to  be  highly  probable.  We,  therefore,  find  no  evidence  of 
ratification  in  Griswold's  testimony.- 

Is  it  to  be  found  in  Greer's  testimony?  All  that  bears 
upon  this  question  is  this,  ''  witness  saw  Mapp  in  Americus 
and  in  Macon,  looking  for  Bishop,  to  get  the  money  for 
which  he  sold  the  negro  to  Cox ;  that  Mapp  also  told  wit- 
ness he  went  to  Alabama,  partly  on  the  same  business ;  that 
he  (Mapp)  had  authorized  Bishop  to  sell  the  negro  to  Gren« 
Armstrong ;  and  that  if  he  could  get  the  money  which  Ck>x 
paid  Bishop  for  the  negro,  he  would  be  satisfied.''  In  this 
conversation,  speaking  of  the  authority  he  had  given  Bishop, 
he  states,  in  entire  consistency  with  his  written  authority,  that 
he  had  authorized  him  to  sell  the  negro  to  Gen.  Armstrong. 
This  was  equivalent  to  saying  that  he  had  not  authorized  the 
sale  actually  made ;  but  he  adds,  if  he  could  get  the  money 
paid  to  Bishop  he  would  be  satisfied.  At  most  it  is  only  a 
declaration  that  he  would  ratify  the  sale  on  a  certain  condi- 
tion. This,  and  any  efforts  he  may  have  made  to  find  Bish- 
op, may  be  put  to  the  account  of  a  desire  to  avoid  litigation — 
to  submit  to  a  wrong  on  certain  terms ;  and  was  advantageous 
to  the  defendant  in  error,  who  should  not  be  permitted  to 
wrest  such  declarations  and  acts  to  the  prejudice  of  plaintiff. 
There  is  nothing  in  it  which  amounts  to,  or  indicat4?s'the  in- 
tention of,  ratification. 

Beyond  this  there  is  no  evidence  of  acquiescence  other  than 
the  lapse  of  time,  between  his  knowledge  of  the  sale  and  the 
commencement  of  the  action.  It  appears  that  about  three 
months  intervened.  It  does  not  appear  that  any  term  of  any 
court,  having  jurisdiction  of  the  case,  had  been  allowed  to 
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pass.  There  is  no  settled  limitation  of  time  within  which 
suit  miLst  be  brought,  to  avoid  the  legal  inference  of  ratifica- 
tion. The  authorities  say  that  acquiescence,  or  non-action, 
more  properlj  speaking,  must  not  extend  beyond  a  reasonable 
time.  Circumstances  must  always  be  looked  to  to  determine 
what  is  a  reasonable  time.  We  think  that,  under  the  cir- 
cumstances of  this  case,  the  action  was  commenced  within  a 
reasonable  time. 

Our  opfnion  is  that  the  verdict  is  contrary  to  the  law  and 
the  evidence,  and  that,  for  all  the  reasons  assigned  in  this 
opinion,  the  Court  below  erred  in  not  setting  aside  the  ver- 
dict and  ordering  a  new  trial,  and  we  therefore  reverse  the 

Judgment  reversed. 


Smith  vs.  Griffin. 

1.  Upon  tlie  trial  of  a  case  in  eqnitj,  brought  by  a  legatee  against  an  ez- 
ecQtor,  for  account  and  distribution,  if  it  appear  that  the  inTentory 
famished  by  the  executor  to  the  appraisers  shows  only  the  aggregate 
of  debts  due  the  estate,  without  the  names  of  the  debtors  ;  and  if  the 
tppnisement  of  personalty  (there  being  realty  also)  amount  to  a  large 
mij^and  subsequent  returns  of  the  executor  (not  being  made  annual* 
lyrSoow  only  expenditures  and  no  receipts ;  and  if  the  answer  of  the 
defendant  be  vague  and  unsatisfactory,  after  the  lapse  of  many  years, 
great  latitude  should  be  allowed  the  complainant  in  offering  evidence  to 
charge  the  defendant.  All  evidence  (not  positively  illegal)  tending 
even  remotely  to  elucidate  the  case,  should  be  admitted. 

2.  If  an  executor  sell  the  effects,  assets  or  choses  in  action  of  the  es- 
tate without  an  order  of  the  Court  of  Ordinary,  or  other  lawful  au- 
thority, at  private  sale,  he  is  liable  for  the  real  value,  if  that  be  greater 
than  the  price  for  which  he  sold.  And  in  the  case  of  a  chose  in  action^ 
thus  sold,  if  the  real  value  cannot  be  ascertained,  his  liability  would  be 
either  for  the  amount  of  the  sale,  or  the  sum  appearing  upon  the  face 
of  it,  to  have  been  due,  as  the  one  or  the  other  might  be  the  larger 
sam. 

^  In  such  a  case  as  that  stated  in  the  first  syllabus,  it  is  error  in  the 
Court  to  charge  the  jury  that,  afler  having  put  the  inventory  of  choses 
in  action  in  evidence,  the  complainant  must  *'go  farther,  and  show  the 
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txioney  due  upon  those  choses  in  action  to  have  been  collected  or  col- 
lectable.*' 

4.  In  such  a  case  it  is  error  in  the  Court  to  charge  the  jury  ''  that  the  re- 
turns of  the  defendant,  having  been  allowed  by  the  Court  of  Ordinary, 
and  thus  adjudged  by  a  court  of  competent  jurisdiction,  are  prima 
facie  evidence  for  the  defendant,  and  will  be  conclosive,  unless  re- 
yersed  or  impeached  for  fraud  or  other  cause.''  Returns  made  by  an 
executor  or  administrator  appearing,  upon  inspection,  to  have  been 
made  contrary  to  law,  or  to  be  fraudulent,  do  not  make  a  prima  facie 
case  for  him,  and  are  to  be  taken  strongly  against  him. 

5.  A  judgment  of  a  Court  of  Ordinary  allowing  a  schedule  of  debts  re* 
turned  by  an  executor  or  administrator  as  desperate,  is  prima  facie 
evidence  for  him,  and  will,  of  course,  be  conclusive  ou  a  trial  of  a  bill 
for  account  and  distribution,  unless  rebutted.  But  it  is  competent  for 
the  complainant  to  prove  in  rebuttal  that  any  debtor  named  in  such 
schedule  was  solvent,  and  that  by  the  use  of  due  diligence  psiyment 
of  the  debt  might  have  been  enforced.  Such  evidence,  if  credible,  is 
sufficient  to  shift  the  onus  and  require  ^he  defendant  to  show  why 
the  debt  was  not  collected.  In  such  a  case,  it  is  the  provThce  of  the 
jury  to  determine,  from  all  the  evidence,  whether  or  not  the  defendant 
shall  be  charged  with  the  debt. 

In  Equity,  in  Dougherty  Superior  Court.  Tried  before 
Judge  Allen,  at  the  June  Term,  1860. 

On  the  12th  day  of  October,  1847,  Thomas  P.  Smith  filed 
his  bill  in  equity  in  the  Superior  Court  of  Baker  county, 
against  Hardy  Griffin,  to  which  bill  several  amendments  were 
made,  in  one  of  which  amendments  the  complainant  alleged 
that,  owing  to  a  failure  on  the  part  of  the  custodian  of  the 
records  to  find  and  give  him  access  to  said  records,  I>e  did 
not  ascertain  and  find  out  the  frauds,  wastes,  devastavits, 
and  mismanagements  perpetrated  by  the  defendant,  and  set 
out  in  the  bill,  until  after  the  original  bill  had  been  filed, 
and  that  the  frauds  being  undiscovered,  the  statute  of  limi- 
tations, or  lapse  of  time,  was  not  in  his  way  so  as  to  bar  bis 
recovery. 

The  bill  and  amendments  embody  the  following  allegations 
and  charges,  to- wit: 

On  the  4th  day  of  February,  1819,  Benjamin  Smith  exe- 
cuted his  will  in  Laurens  county,  in  which  he  directed  that, 
after  the  payment  of  his  debts,  his  executora  should  keep 
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the  residue  of  his  property  together,  for  the  support  of  his 
wife  and  children,  until   his  oldest  child  should  become  of 
fall  age^  when  his  or  her  distributive  share  should  be  given 
off  to  such  oldest  child ;  and  that  the  residue  of  the  property 
should  be  still  kept  together,  until  the  next  child  become 
of  age,  and  his  or  her  share  should  be  given  off  as  before, 
and  so  on,  until  the  youngest  child  should  arrive  at  full  age. 
Hardy  Griffin  and  Britten  Jordan  were  appointed  executors 
by  the  will.     In  1819  the  testator  died,  and  the  will  was 
proved  and  recorded  in  the  proper  office  in  said  county  of 
Laurens,  by  the  said  Hardy  Griffin,  who  alone  qualified  as 
the  executor  of  said  will.     The  testator  left  five  children,  to- 
wit:  the  complainant  Thomas  P.  Smith,  James  B.  Smith, 
Eliza  Smith,  who  afterwards  intermarried  with  John  Jordan, 
Mary  W,  Smith,  who  intermarried  with  Green  H.  Brazeal, 
and  Nancy  W.  Smith,  who  intermarried  with  John  Chapman. 
Mrs.  Chapman  afterwards  died,  leaving  two  children  surviv- 
ing her.     Hardy  Griffin  took  the  charge  and  possession  of 
the  testator'8   estate,  consisting  of  lands,  negroes,  stock  of 
various  kinds,  household  aud  kitchen  furniture,  money,  notes 
and  other  cboses  in  action,  of  the  aggregate  value  of  twenty 
thousand  dollars,  over  and  above  the  payment  of  all  debts 
and  charges  against  the  said  estate.     Complainant,  who,  as 
one  of  the  children  of  the  testator,  is  entitled  to  one-fifth  of 
the  net  proceeds  of  said  estate,  has,  time  and  again,  demand* 
ed  an  accounting  and  settlement  from  the  said  Hardy  Griffin, 
who  has  failed  to  settle  and  account  with  the  complainant, 
falsely  pretending  that  the  estate  was  insolvent,  that  nothing 
was  due  complainant,  and  that  having  made  full  returns  and 
settlements  with  the  Inferior  Court  of  Laurens  county,  when 
sitting  for  ordinary  purposes,  he,  the  said  Hardy  Griffin,  had . 
been  discharged  from  his  trust  as  executor  of  said  estate. 

The  bill  alleges  that  if  the  said  Hardy  Griffin  has  made 
any  settlement,  as  he  pretends,  the  same  was  unfair,  untrue, 
and  fraudulent,  and  that  if  he  has  been  discharged  from  his 
trast,  the  discharge  was  obtained  by  fraud  and  imposition 
upon  the  Court ;  that  Griffin  has  lately  admitted  to  E.  H 
PUtt,  Esq.,  that  there  was  one  error  in  his  account  with  sai^^ 
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estate,  and  against  said  estate,  of  $10,000 ;  that  complain- 
ant expects  to  be  able  to  show  on  the  trial  of  this  case  many 
errors,  frauds,  cheats  and  other  wrongful  acts,  which  he 
charges  to  have  been  committed  by  the  said  Griffin,  by  which 
the  said  Griffin  has  converted  said  estate  to  his  own  use,  and 
deprived  complainant  of  his  rights  in  the  premises;  that  said 
Griffin  erred  in  his  returns  in  charging  said  estate  with  the 
sum  of  $11,047  86,  when  the  item  should  have  been  only 
$1,147  86  ;  that  said  Hardy  returned,  as  having  been  paid 
by  him,  accounts  against  said  estate,  as  follows,  none  of  which 
were  due  from  said  estate,  and  which  said  Griffin  knew  were 
not  so  due,  to-wit:  an  account  in  favor  of  William  Vickers 
for  $425  60:  a  note  in  favor  of  William  Faircloth  for 
$470  48,  neither  of  which  were  ever  returned  until  after  the 
death  of  Vickers  and  Faircloth  ;  one  in  favor  of  said  Griffin 
for  $162  39;  two  in  favor  of  C.  S.  Guyton,  one  for  $1,047  86, 
and  the  other  for  $1,039  52 ;  one  in  favor  of  Charles  Creach 
for  $161  50 ;  one  in  favor  of  Samuel  Carson  for  $68  87 ; 
one  in  favor  of  Eli  Shorter  for  $40  00 ;  one  in  favor  of 
David  Creach  for  $64  05;  one  in  favor  of  Judy  Averitt  for 
$37  50 ;  three  in  favor  of  Dickerson  Ricks,  one  for  $40  00, 
another  for  $116  18,  and  another  for  $9  43 ;  two  in  favor  of 
Benjamin  Dorsey  for  $565  61 ;  one  in  favor  of  Benjamin 
Averitt  for  $137  62;  one  in  favor  of  William  R.  Peck  for 
$387  67;  two  in  favor  of  Amos  Love,  one  for  $109  00,  and 
the  other  for  $600  00 ;  one  in  favor  of  A.  Love  &  Co.  for 
$500  00 ;  one  in  favor  of  the  same  for  $600  00;  two  in  favor 
of  Uriah  Richardson,  one  for  $318  29,  and  the  other  for 
$105  56;  one  in  favor  of  Benjamin  Faircloth  for  $47  60; 
one  in  favor  of  Henry  Partridge  for  $76  70 ;  that  the  said 
Hardy  Griffin  returned  to  the  said  Inferior  Court  of  Laurens 
county,  when  sitting  for  ordinary  purposes,  claims  due  said 
estate,  and  represented  as  being  desperate,  and  on  insolvent 
debtors,  when  in  truth  and  in  fact  the  claims  were  perfectly 
good,  solvent  andcoUectable,  with  reasonable  diligence  on  the 
part  of  said  Griffin,  which  claims  are  as  follows,  to-wit :  one 
against  the  estate  of  B.  Averitt  for  $7  89  ;  one  against  Da- 
vis Griffin  for  $4    50;    one  against  Elizabeth  Griffin  for 
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$3  29 ;  two  against  the  estate  of  S.  Carson,  amounting  to 
$102   18 ;    one  against   Ashton  Thomas  for  $S   75 ;   one 
against  Wright  Saunders  for  $5  00;  one  against  Thomas 
Barbour  for  $6  75 ;  one  against  Jesse  Fulgium  for  $24  87 ; 
one  against  J.  Fulgium  and  B.  Smith  for  $25  00 ;  and  one 
against  William  Hair  for  $37  50;  that  at  the  time  Griffin 
took  charge  of  the  said  estate  the  property  inventoried  was 
appraised  at  $7,729  02,  and  that  the  notes  and  accounts  due 
to  said  estate  amounted  to  the  aggregate  sum  of  $9,615  99 ; 
all,  or  most  all  of  which,  said  Griffin  collected,  and  yet  jxever 
made  any  return  of  one  dollar  received  for  said  estate ;  that 
said  Griffin  failed  to  make  annual  returns  of  the  business 
and  transactions  of  said  estate,  never  having  made  but  three 
returns,  to- wit :  one  in  1820,  another  in  1824,  and  another 
in  1828 ;  that  said  Griffin  sold  cattle,  lands,  cotton,  goods, 
wares  and  merchandise,  which  were  never  inventoried,  and 
which  belonged  to  said  estate,  for  the  aggregate  sum  of  $7,- 
200  00,  which  he  never  returned  or  accounted  for,  but  appro- 
priated to  his  own  use :  that  said  Griffin  took  away  from  the 
farm  of  the  estate  two  horses,  worth  $150  00  ;  and  corn  and 
cotton,  made  in  1822  on  the  farm,  worth  $1400  00 ;  sold  said 
horses,  com  and  cotton,  and  neither  returned  or  accounted 
in  any  manner  for  the  proceeds.     The  bill  further  charges 
that  the  said  Griffin,  being  poor  when  he  took  charge  of  said 
estate,  accumulated  negroes  and  other  property,  built  fiue^ 
houses,  wore  costly  clothes,  rode  in  a  fine  carriage,  drawn  by 
fine  horses,  prosecuted  heavy  law  suits,  and  maintained  a 
style  of  expensive  and  dissipated  living,  which  could  be  ac- 
counted for  on  no  other  reasonable  hypothesis  but  that  of  a 
wrongful  appropriation  of  the  proceeds  of  the  said  estate  to 
his  own  use  and  purposes,  to  the  detriment  and  injury  of  the 
complainant. 

The  bill  prays  for  a  discovery  as  to  the  facts  charged,  and 
that  the  defendant  may  account  to  complainant  for  his  share 
of  said  estate. 

The  defendant  set  up  in  a  plea,  and  also  in  his  answer  to 
the  original  bill  and  amendments,  that  the  complainant's 
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right,  if  he  had  any,  was  barred  by  lapse  of  time,  and  the 
statute  of  limitations. 

The  defendant,  by  his  answer,  admits  the  publication  of  the 
will,  the  death  of  Benjamin  Smith,  and  the  number  and 
names  of  his  children  as  stated  in  the  bill.  The  defendant 
also  admits  that  he  alone  qualified  as  executor,  and  assumed 
the  execution  of  the  will ;  that  testator  had  some  land,  the 
location  and  value  of  which  he  does  not  recollect,  and  four 
or  five  negroes,  all  of  which  were  sold  under  executions 
against  defendant  as  executor,  but  he  cannot,  from  lapse  of 
time  ahd  loss  of  his  papers  and  memoranda,  state  how  much 
the  said  land  and  negroes  sold  for,  or  under  what  particular 
executions  the  sale  was  had,  but  the  proceeds  were  applied  by 
the  proper  officer  to  the  payment  of  the  ji.  fas.  He  alleges 
that  the  appraisers  were  not  appointed  or  sworn  according  to 
law,  to  value  the  property  of  said  estate,  and  that  the  same 
was  largely  overvalued  by  said  appraisers,  and  insists  that 
he  is  not  bound  by  such  appraisement ;  that  testator  had  no 
money  on  hand  when  he  died;  that  he  had  some  house- 
hold and  kitchen  furniture,  worth  not  exceeding  $150,  two 
horses  and  some  hogs  and  cattle,  not  exceeding  in  value  $575, 
all  of  which  were  sold  according  to  law,  and  applied  to 
the  payment  of  debts  against  said  estate;  that  the  principal 
assets  of  said  estate,  was  the  remnant  of  a  stock  of  goods 
valued  by  the  appraisers  at  $2,500,  and  twenty-nine  bales  of 
cotton,  valued  at  $1,219,  all  of  whicli  were  sold  by  defend- 
ant on  a  credit,  to  persons  then  solvent,  but  who  afterwards 
became  insolvent,  and  that,  owing  to  the  almost  universal 
bankruptcy,  which  prevailed  in  Georgia,  in  the  years  1820, 
1821  and  1822,  a  large  portion  of  the  purchase  money  and 
debts  due  to  said  estate  were  not  collegt^,  but  said  failure 
to  collect  was  not  the  result  of  fault  or  negligence  on  the 
part  of  defendant;  that  over  and  above  the  debts  of  said 
estate,  returned  by  defendant  as  desperate,  there  was  a  loss 
on  the  choses  in  action  belonging  to  said  estate  of  over 
$1,800 ;  that  he  cannot,  now,  after  a  lapse  of  thirty  years, 
give  a  statement  of  the  debts  against  said  estate,  but  he  denies 
that  they  were  inconsiderable,  but  amounted  to  not  less  than 
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$8,<XX)y  all  of  which  defendant  paid  ns  far  as  he  had  assets^ 
and  oflentimes  out  of  his  own  money ;  that  he  did  not  appro- 
priate to  his  own  use  any  of  the  assets  of  said  estate,  but,  on 
the  contrary,  advanced  out  of  his  own  pocket  large  sums  of 
money  for  the  support  of  the  widow  and  orphans  of  the  said 
testator ;  that  when  he  took  charge  of  the  estate  he  believed 
it  to  be  solvent,  and,  under  this  belief,  paid  many  debts  of 
inferior  dignity,  and  afterwards  had  to,  and  did  pay  out  of 
his  own  funds  other  debts  which  were  entitled  to  payment 
in  preference  to  said  debts  |of  inferior  dignity,  and  that,  as 
the  estate  turned  out  to  be  insolvent,  and  no  one  but  defend- 
ant was  to  be  injured  by  it,  he  did  not  deem  it  necessary  to 
make  annual   returns  and  hence,  failed  to  do  so ;  that  from 
the  time  testator  died  up  to  the  time  the  negroes  were  sold, 
they  were  worked  on  the  farm  of  deceased,  but  did   not 
make  a  support  any  one  year  that  they  were  so  worked,  and 
defendant  paid  for  the  sugar  and  coffee  used  by  the  family 
daring  that  time  out  of  his  own  funds ;  that,  at  this  late 
day,  he  cannot  give  an  account  of  the  debts  due  to  and  from 
said  estate,  but  denies  that  there  was  any  surplus  to  be  divi- 
ded amongst  the  legatees  of  the  testator  after  the  debts  were 
paid;  but,  on  the  contrary,  much  of  the  maintenance,  board, 
and  education  of  testator's  children,  was  paid  for  by  defend- 
ant out  of  his  own  private  funds,  and  from  the  acquiescence 
of  the  complainant  for  many  years  after  he  arrived  at  full 
r,ge,  led  defendant  to  believe  that  he  was  perfectly  satisfied 
with  the  fidelity  of  defendant's  management  of  said  estate; 
that  if  complainant  had  called  on  defendant  sooner,  and  had 
expressed  any  dissatisfaction  on  the  subject,  defendant  could 
have  satisfied  him  from  books,  papers,  and  vouchers,  (which 
are  now  destroyed)  that  he  had  actually  advanced  and  paid 
more  for  said  estate  than  he  ever  received ;  that  complain- 
ant never  called  on  him  for  a  settlement,  nor  did  defendant 
ever  contend  that  he  had  been  discharged  from  the  executor- 
ship of  said  estate;  that,  since  the  filing  of  the  bill,  he  has 
foand  and  appends  a  transcript  and  statement  from  the  docket 
of  Laarens  Superior  Court,  of  various  judgments  and  fi.faa^ 
against  him  as  executor  of  said  testator,  and  as  surviving 
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partner  of  a  firm^  under  which  testator  and  defendant  once 
carried  on  a  mercantile  business;  which  defendant  sold  out  to 
testator,  the  said  testator  agreeing  to  pay  the  debts  against 
the  firm,  which  he  failed  to  do.  These  judgments  were  paid 
by  defendant;  but  are  not  included  in  his  returns  made  to  the 
Court  of  Ordinary;  the  statement  is  as  follows:  one^.  /a. 
in  favor  of  William  Godfrey,  for  the  sum  of  $171  09 ;  one 
in  favor  of  S.  J.  Bryan,  use  of,  etc.,  for  $456  22 ;  one  in 
favor  of  William  Butler,  for  $360  88 ;  one  in  favor  of 
William  Godfrey,  for  $302  66;  one  in  favor  of  Amos 
Love,  for  $160  83;  two  in  favor  of  Andrew  Love  &  Co., 
one  for  $1,401  59,  and  the  other  for  $307  71 ;  three  in 
&vor  of  Thomas  Butler,  adm^r  de  bonis  non,  one  for  $64  28  ^ 
one  for  $214  26,  and  one  for  $185  44;  two  in  favor  of 
Lowe,  Taylor  &  Co.,  one  for  $1,006  66,  the  other  for  $992  53; 
and  one  in  favor  of  Whitaker  and  wife,  for  $1,876 ;  that 
these  j!. /a8.  amount,  in  [all,  to  about  $7000.  The  defend- 
ant insists  and  alleges  that  the  returns  made  by  him  of  pay- 
ments are  true,  that  he  paid  the  several  sums  in  good  fiiith, 
as  genuine  claims  against  the  estate,  and  that  the  claims 
returned  as  desperate  and  uncollectable  were,  in  fact,  of  that 
character ;  and  he  insists  that,  as  these  returns  were  passed 
upon  and  allowed  by  the  Inferior  Court  of  Laurens  county 
when  sitting  for  ordinary  purposes,  the  judgment  that  they 
were  correct  is  a  bar,  and  conclusive  as  a  protection  to 
defendant  against  the  relief  sought  by  the  bill. 

The  bill  and  answer  were  amended  several  times,  and  one 
amendment  to  the  bill  charged  the  answer  by  specifications 
to  be  false,  and  re-asserted  th6  allegations  of  the  original 
bill,  which  the  answer  again  denied,  but  it  is  believed  that 
the  substance  of  the  bill  and  answer  is  sufficiently  given  to 
understand  the  questions  made  and  decided  by  this  Court. 

The  case  was  removed  to  Dougherty,  when  the  said  county 
of  Dougherty  was  created. 

On  the  trial  of  the  case,  the  bill  and  answer  were  read ; 
the  complainant  introduced  in  evidence,  the  will  of  Benjamin . 
Smith ;  the  inventory  and  appraisement  of  the  property  of 
Benjamin  Smith's  estate ;  the  different  returns  of  the  defend- 
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uit,  as  executor,  made  in  1820,  1824,  1825  and  1828.  Also 
the  depositions  of  Richard  M.  Orme,  showing  an  advertise- 
ment in  the  Southern  Recorder ^  of  the  2d  of  July,  1822,  by 
U.  Kinchen,  sheriff  of  Laurens  county,  of  negroes,  Ben, 
twenty-two  years  old ;  Charles,  four  years  old ;  Henry,  three 
years  old ;  Tilman,  one  year  old ;  Brady,  twenty-two  years  • 
old ;  Charlotte,  twenty-eight  years  old,  Malinda,  five  years 
old;  and  one  hundred  acres  of  land,  part  of  lot  No.  170, 
with  a  good  dwelling  on  it;  lot  No.  161 ;  one  hundred  and 
one  and  one-fourth  acres  of  lot  No.  171,  all  lying  on  Rocky 
creek,  and  one  lot  on  Bogay  branch,  all  to  be  sold  as  the 
property  of  Benjamin  Smith,  deceased,  to  satisfy  two  fi,  fas. 
in  favor  of  A.  Lowe  &  Co.,  and  others. 

Also  a  certified  copy  of  defendant's  depositions,  taken  in 
an  equity  case  in  Dooly  Superior  Court,  in  favor  of  Ford  et 
a/.,  distributees  of  Joab  Tisou  vs.  Abner  Tison,  administra- 
tor,  et  a/.,  in  which  said  defendant  testified :  That  he  once 
held  a  fi,  fa.,  as  executor  of  Benjamin  Smith,  deceased, 
against  Joab  and  Littleton  Tison,  for  $2,000  or  $3,000,  for 
cotton  bought  at  the  sale  of  said  Smith's  estate,  and  that 
M(^es  Tison,  the  father  of  Joab  and  Littleton,  paid  him 
|500  on  the  Ji.  fa.y  and  that  the  fi.  fa.  was  sold  to  old  man 
Tison ;  that  Joab  Farrow  had  a  negro,  named  Farrow,  in  his 
possession  in  the  year  1822  or  1823,  worth  $500;  that  in 
1818  or  1820,  he  was  in  Savannah,  and  saw  Joab  Tison  with 
twenty-five  bales  of  cotton,  said  to  be  his  father's,  but  that 
he,  Joab,  said  he  was  going  to  sell  it  to  pay  his  own  debts. 

Also  the  depositions  of  Francis  Thomas,  proving  that  he 
was  the  clerk  of  the  Superior  and  Inferior  Courts  of  Laurens 
<^unty,  and  had  searched  the  dockets  of  the  said  Courts, 
from  the  year  I9I8  to  1828,  and  could  find  no  case  in  which 
Benjamb  Smith  was  defendant,  but  finds  many  cases  against 
Hardy  Griffin,  as  executor  of  Smith,  and  many  against  him, 
individually ;  that  he  had  examined  the  tax  books  of  Laurens 
county  fron  1819  to  1823  inclusive,  and  finds  that  Hardy 
Griffin  returned  property  as  taxable,  as  his  own,  and  as  exec- 
utor of  Benjamin  Smith,  as  follows :  in  1819,  as  his  own,  sev- 
enteen slaves ;  in  1820,  as  his  own,  six  slaves,  and  as  Smith's 
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executor,  five  hundred  and  six  and  one-fourth  acres  of  land, 
and  six  slaves;  in  1821,  as  his  own,  eight  slaves, and  as  Smith's 
executor,  five  hundred  and  fifty-seven  acres  of  land,  and 
seven  slaves ;  in  1822,  as  his  own,  eight  slaves,  and  as  Smith's 
executor,  five  hundred  and  fifty-seven  acres  of  land,  and 
.  eight  slaves  ;  in  1823,  as  his  own,  nine  hundred  and  one- 
fourth  acres  of  land,  and  nine  slaves,  and  as  Smith's  execu- 
tor, one  hundred  acres  of  land.  To  the  depositions  of  this 
witness  w&s  appended  a  statement  from  the  Bench  and  execu- 
tron  dockets  of  Laurens  Superior  Court,  of  various  cases 
against  Griffin,  as  executor  of  Smith,  and  as  surviving  part- 
ner, and  individually,  which  statement  contains  the  same 
cases  as  those  embodied  in  the  statement  referred  to  in 
defendant's  answer,  except  the  case  of  Whitaker  and  wife, 
and  one,  of  the  case  of  Lowe,  Taylor«&  Co.  The  statement 
also  contained  various  cases  in  favor  of  parties  nowhere 
mentioned  in  the  pleadings,  and  which  were  against  the 
defendant,  individually.  This  last  part  of  the  statement 
was  repelled  by  the  Court,  on  objection  being  made  thereto. 

Also  the  depositions  of  Benjamin  Dorsey,  proving  that  he 
loaned  Benjamin  Smith  $200,  taking  a  due  bill  therefor; 
that  after  Smith's  death,  Griffin  paid  him  the  amouutand  the 
interest  thereon;  that  this  was  all  the  claim  that  witness  had 
against  Smith's  estate;  that  he  knew  Benjamin  Averitt  well; 
he  was  a  poor  man,  had  no  property  that  witness  knew  of, 
although  he  resided  near  him;  Averitt  kept  a  mill,  and  was 
in  the  habit  of  gambling;  that  witness' land  joined  that  of 
Benjamin  Smith,  and  Smith's  land  was  worth  $4  per  acre. 

Also  the  depositions  of  James  Gainer,  proving  that  he  was 
acquainted  with  Jesse  Fulgium,  who  was  a  farmer;  lived  in 
Early  county  in  1818  and  1819 ;  was  in  possession  of  three 
or  more  slaves  and  a  horse  or  horses,  and  was  deemed  by  the 
witness,  good  for  his  contracts. 

Also  the  depositions  of  Enoch  Farmer,  proving  that  his 
father,  Jacob  Farmer,  once  lived  in  Laurens  county,  but 
afterwards  removed  to  Alabama;  that  he  had  long  since  died, 
and  left  property,  amongst  which  was  a  valuable  negro  black- 
smith ;  that  witness  never  heard  of  any  proven  accounts,  or 
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other  indebtedness  against  his  father's  estate,  in  favor  of 
Hardy  Griffin,  in  bis  own  right,  or  as  executor  of  Benjamin 
Smith. 

Also  tbe  depositions  of  Moses  Guyton,  proving  that  be 
was  tbe  brother  of  Charles  S.  Guyton,  and  was  upon  familiar 
and  confidential  terms  with  him  in  the  years  1819,  1820, 
1821  and  1822;  that  during  those  years,  he  was  clerking  for 
his  brother,  John  Guyton ;  that  during  those  years,  his 
brother,  Charles  S.  Guyton,  was  not  worth  $1,000,  exclusive 
of  two  negroes,  and  a  lot  of  land  in  Hall  ceuuty,  which  be 
then  owned  ;  that  during  all  their  familiar,  confidential  inter- 
course, be  never  beard  bis  brother,  C.  S.  Guyton,  speak  of 
Benjamin  Smith  or  bis  estate  being  indebted  to  him ;  that 
it  is  possible  Griffin  may  have  paid  hira  $1,000,  but  witness 
knows  nothing  of  it;  witness  believes  that  C.  S.  Guyton 
acted  as  sheriff,  or  deputy  sheriff,  about  those  times,  but 
whether  in  the  year  1823  or  not,  witness  does  not  know. 

Also  tbe  depositions  of  Daniel  Powell,  proving  that  he 
knew  Samuel  Carson,  who  once  lived  in  Laurens  county,  and 
afterwards  moved  to  Jefferson  county,  and  there  died  in  1821 
or  1822;  that  be  owned  nothing  but  a  little  house  and  fur- 
niture, and  a  ''chunk"  of  a  horse;  that  he  had  nothing  to 
live  on  but  bis  labor,  and  was  deemed  by  witness  insolvent. 
Also  the  depositions  of  James  B.  Smith,  a  brother  of  com- 
plainant, proving  that,  in  the  month  of  August,  1822,  the 
negroes  of  Benjamin  Smith's  estate  were  sold  by  the  sheriff; 
that  on  the  plantation,  under  Griffin's  charge,  there  was,  of 
cotton  and  corn  together,  about  one  hundred  acres  in  cultiva- 
tion ;  that  there  were  two  mares  on  the  place,  in  charge  of 
Benjamin  Thompson,  tbe  cropper  of  Griffin ;    that  Griffin 
sold  one,  named  Jinney,  to  Thompson  for  a  yoke  of  oxen, 
and  took  one,  named  Hurricane  Filly,  away  with  him,  and 
tept  her  as  long  as  witness  knew  her,  which  was  about  one 
year;  that  in  tbe  years  1821  and  1822,  Griffin  drank  and 
gambled ;  that  be  built  a  fine  bouse,  wore  costly  clothing, 
and  a  musical  watch,  costing  $,300,  drove  a  fine  horse  and 
vehicle,  the  cost  of  which  witness  does  not  know ;  that  he  also 
Iwught  two  negroes  about  that  time,  named  Nath,  and  Ned ; 
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that  Charles  Creech  built  a  gin  house  for  Griffiu,  and  told 
the  witness,  in  1828,  that  he  owed  the  estate  of  Benjamin 
Smith;  Creech  was  poor  and  intemperate;  that  David  Creech 
was  poor,  hard  run,  had  a  large  family,  was  intemperate,  and 
overseed  for  GriflSn  in  the  year  1822;  that  from  1823  to 
1826,  the  complainant  lived  in  Washington  county,  and  from 
1831  to  1833,  he  lived  in  Laurens  county,  and  if  Griffin 
ever  paid  for  his  board,  tuition  or  any  other  expenses^  the 
witness  never  knew  or  heard  of  it,  and  the  witness  does  not 
believe  that  Griffin  did ;  that  the  year  the  plantation  was 
broken  up,  there  were  made  on  it  seven  or  eight  hundred 
bushels  of  corn,  and  six  or  seven  bales  of  cotton,  all  of 
which  was  taken  off  by  Griffin,  and  housed  and  mixed  with 
his  other  produce. 

Also  the  depositions  of  Henry  Cooper,  proving  that  he 
was  a  citizen  of  Laurens  county  in  1819,  and  that  shortly 
after  the  death  of  Benjamin  Smith,  he  bid  off,  at  an  auction 
sale  of  his  property,  a  stock  of  cattle,  at  that  time  in  Ala- 
bama, in  charge  of  Silas  Johnson,  for  which  the  witness  paid 
Griffin,  executor  of  the  said  Smith,  $116  16. 

Also  the  depositions  of  James  Taylor,  proving  that  he  and 
Andrew  Lowe  and  James  Lowe,  under  the  mercantile  firm 
of  Lowe,  Taylor  &  Co.,  commenced  business  in  Savannah  in 
1828,  and  dissolved  in  1834 ;  that  the  firm  sold  goods  to 
Hardy  Griffin,  who  failed  to  meet  his  notes  at  maturity,  and 
they  were  placed  in  the  hands  of  attorneys  for  oollei^tion ; 
that  one  of  his  notes  for  $1,067  33  was  placed  in  the  hands 
of  E.  D.  Tracy,  of  the  law  firm  of  Tracy  &  Butler,  in  1834; 
that  the  goods  were  sold  to  Griffin  on  his  individual  respon- 
sibility, and  if  he  had  a  partner,  or  gave  security,  witness 
does  not  recollect  it ;  the  witness  is  quite  sure  the  filrm  of 
which  he  was  a  member  never  got  the  money  on  the  note ; 
the  goods  were  sold  to-Griffin  for  re-sale  in  Laurens  county. 

Also  the  depositions  of  Charles  Creech,  proving  that  he 
owed  Benjamin  Smith  a  store  account,  and  Smith  owed  him 
for  some  work  done  for  him ;  that  after  Smith  died,  his  exec- 
utor, Griffin,  sued  the  witness  on  several  notes  in  the  Jus- 
tices' Court,  obtained  judgment  and  jl./a.,  which  were  levied 
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on  the  horse  and  crop  of  witness,  and  the  horse  sad  crop 
were  sold  and  bought  by  GrifBo  ;  witness  did  various  jobs 
of  work  for  GrifRa ;  Griffin  got  a  bale  of  cotton  belonging 
to  witness,  under  pretence  of  paying  off  said  executions ; 
that  for  the  work  done  by  witness  forfienjaoiiD  Smith  he 
never  received  one  cent  from  Griffin ;  tliat  he  never  presented 
a  proven  account  on  Smith's  estate  to  Griffin,  nor  did  Griffin 
ever  have  any  showing  that  he  had  paid  witness  a  cent,  to 
the  hest  recollection  of  witness. 

Also  the  depositions  of  Silas  Johnson,  proving  that  lie 
<leliverecl  to  Henry  Cooper  nineteen  head  of  cattle  belonging 
to  the  estate  of  Benjamin  Smith,  deceased,  according  to  the 
tffder  of  Hardy  Griffin,  in  the  year  1819,  at  which  time  cows 
and  calves  were  selling  at  from  $25  to  $30. 

Also  the  depositions  of  Mary  Stewart,  proving  that  she 
irasthe  sister  of  Benjamin  Smith,  deceased;  that  her  first 
hosband  was  named   William  Vickers ;  that  her  father  lefl 
some  n^ro  property  to  her  mother  for  life,  and  after  her 
death,  to  be  divided  among  his  children ;  that,  in  this  prop- 
erty, the  witness  had  one-fifth  interest;   that  her  husband 
never  sold  it  to  Benjamin  Smith  or  any  one  else  ;  that  said 
Smith  claimed  two  shares  in  the  n^ro  property,  his  own  and 
His  brother  Jerry's,  and  in  1824  or  1825,  Griffin  came  to  the 
Honse  of  witness'   mother,   in   Newton  county,  and   made 
SDiae proposition  about  the  negroes,  which  disturbed  witness' 
mother  very  much,  and  which  she  rejected ;  that  witness 
never  heard  of  any  proven  account  for  her  share  in  the  ne- 
groe  being  presented  th  Griffin  by  her  husband,  or  being 
paid  by  Griffiu ;  that  when  Griffin  came  to  Newton  county 
to  lee  witness'  mother,  Vickera  had  been  dead  several  years  ; 
that  the  witness  sold  her  share  in  the  negroes  to  a  " 
Bridges,  of  Coweta  county;  that  Benjamin  Smith  told 
"«»,  asbort  time  before  bis  death,  that  he  had  made 
810,000  in  a  short  time;  that  the  witness  knew  Jesse 
gium,  and  that  he  was  a  man  of  property,  and  oonsii 
good  for  his  debts. 

Complainant  also  introduced  in  evidence  two  jS. /a*. 
Uorens  Superior  Court,  in  favor  of  Andrew  Lowe  &  C 
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Hardy  GrifBn,  surviving  partner ;  one  dated  28th  March, 
1822,  issued  from  a  judgment  dated  12th  of  March,  1822, 
for  principal  $978  09.  This  fi,  fa.  had  a  levy  on  it,  upon 
the  property  mentioned  in  the  testimony  of  Mr.  Orme,  and 
also  that  the  property  sold  for  $2,070,  part  of  which  was 
paid  to  other  ^.  fas.  These  entries  were  signed  by  U-  Kin- 
chen,  Sheriff.  There  was  also  on  the  fi.  fa.  a  receipt  to 
Kinchen  for  $525,  dated  11th  September,  1822,  signed  by 
Rockwell  Morgan ;  also  a  receipt  to  Kinchen  for  $720  29, 
dated  7th  August,  1823,  signed  by  Arthur  A.  Morgan  for  S. 
Rockwell,  survivor  of  Rockwell  &  Hepburn,  plaintiff's  at- 
torneys. Also,  an  undisposed  of  levy,  on  a  negro  named 
Ned,  as  the  property  of  Griffin,  dated  9th  January,  1823. 
Also,  a  receipt  signed  by  nobody,  to  Hardy  Griffin  for 
$105  59,  in  full  for  the  fi.  fa.  dated  11th  January,  1823. 
The  other  fi.  fa.  was  dated  1st  January,  1824,  issued  from 
a  judgment  dated  26th  April,  1823,  for  $515  75  principal, 
and  $490,  94  interest  to  judgment.  On  this  fi.  fa.  was  a 
levy  on  a  negro  named  Nathan,  and  one  named  Captain,  as 
Griffin's  property,  dated  the  22d  of  March,  1824;  :  nd  a  re- 
ceipt of  the  same  date  to  Griffin  for  $1,047  86,  signed  by  C. 
S.  Guy  ton.  Sheriff;  a  receipt  to  Guy  ton,  dated  3d  May,  1824, 
for  $1,044  52  in  full  of  principal,  interest,  tax,  and  jury  fee, 
signed  by  S.  Rockwell,  plaintiff's  attorney. 

Complainant  also  introduced  a  certified  copy  of  a  receipt 
returned  by  Griffin  to  the  Court  of  Ordinary  of  Laurens 
county,  on  the  13th  of  November,,  1824,  dated  22d  March, 
1824,  signed  by  C  S.  Guyton,  acknowledging  that  GriiSn, 
the  surviving  partner  of  Smith  &  Griffin,  had  paid  him 
$1,047  86,  on  a  jfi.  fa.  against  said  Griffin,  in  favor  of  Andrew 
Lowe  &  Co.,  which  money  was  paid  on  said  ^. /a. 

Complainant  introduced  the  Hon.  Lott  Warren,  who  tes- 
fied :  that  he  was  a  clerk  for  Amos  Love  &  Co.,  in  Dublin, 
previous  to  1820 ;  that  he  knew  Jacob  Farmer,  Davis  Grif- 
fin and  Thomas  Barlow;  Farmer  was  good;  Davis  GriflKn, 
was  a  brother  of  defendant,  and  was  a  young  man  highly  re- 
spected, whose  parents  had  means;  Barlow  was  a  man  of  age, 
and  had  means  to  pay  all  his  contracts;  witness  would  have 
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credited  any  of  them  for  his  employer ;  Amos  Love  died  in 
the  winter  of  1823  and  1824  ;  witness  knew  Kinchen  well; 
in  1819,  he  was  a  young  man,  without  visible  means  except  a 
horse ;  witness  knew  him  up  to  1824 ;  Kinchen  was  Sheriff 
of  Laurens  county,  but  never  had  any  property  to  any 
amount ;  finally  he  fell  into  habits  of  dissipation,  and  be- 
came pecuniarily  worthless ;  Charles  S.  Guyton  was  a  very 
young  man  in  1819,  and  was  clerking  for  his  brother;  in  the 
early  part  of  1819,  cotton  was  worth  from  25  to  30  cents,  but 
went  down  very  low  in  the  fall  of  that  year ;  in  the  year 
1822,  cotton  was  worth  seven  cents  at  least,  and  corn  was 
worth  that  year,  in  Laurens  county,  at  least,  50  cents  per 
bushel. 

Complainant  then  offered  the  following  evidence,  which, 
upon  objection  being  made  thereto,  was  repelled  by  the  Court, 
on  the  ground  that  the  same  was  not  relevant  to  the  issues  in 
tlie  case,  to-wit : 

The  depositions  of  Timothy  Sears,  proving  that  Hardy 
GriflBn,  as  executor  of  Benjamin  Smith,  deceased,  recovered 
sixty-four  judgments  before  witness,  as  a  Justice  of  the  Peace 
in  Laurens  county,  against  Joab  Tison,  maker,  and  Joseph 
Davidson,  Sen.,  John  Davidson  and  A.  W.  Jordan,  endor- 
sers; that^./a«.  were  issued,  and  property  sold  under  them, 
and  that  a  number  of  the  executions  were  satisfied  by  the 
constable  in  presence  of  witness ;  that  Tison  and  the  David- 
sons were  good  at  that  time,  but  afterwards  became  insolvent. 
The  depositions  of  William  Z.  Bailey,  proving  that  he 
overseed  for  Griffin  in  1821,  and  worked  for  him  on  his 
place  in  the  following  two  years ;  that  he  received  with  his 
wife  three  negroes,  but  got  none  from  his  father;  that  during 
the  years  1820,  1821,  1822  and  1823  he  bought  four  negroes, 
Ned,  Sylla,  Harriet  and  Nathan ;  that  he  also  built  a  two 
story  house,  the  cost  of  which   he  does  not  know;  tliat  he 
bad  fine  horses,  and  good  vehicles,  and  a  musical  watch, 
which  he  said  cbst  $200 ;  that  Griffin  told  witness  that  Jack 
Brown  won  from  him  at  Milledgeville  0500,  before  his  seat 
warmed  in  the  chair;  that  Griffiu  sold  a  hoi"se,  named  Selim, 
to  Henry  Fuqua  for  $200, 
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The  depositions  of  Henry  Fuqua,  proving  that  the  general 
impression  was  that  Griffin  was  managing  Smith's  estate 
badly ;  that  his  conduct  was  not  that  of  an  economical  exec- 
utor ;  that  he  "  was  acquainted  with  all  those  men — was  a 
merchant  at  the  timC;  and  sold  them  goods  on  time,  and  col- 
lected the  amounts.  They  were  all  considered  responsible 
for  their  contracts." 

The  depositions  of  Francis  Thomas,  proving  that  he  was 
Clerk  of  Laurens  Superior  Court,  and  had  examined  the 
docket  thereof  from  the  year  1820  to  1832,  and  found  a  case, 
brought  by  E.  Warren  to  the  April  term,  1830,  in  favor  of 
Lowe,  Taylor  &  Co.  vs.  Hardy  Griffin,  which  is  marked  dis- 
missed at  plaintiff's  cost ;  that  he  finds  a  case  of  Assumpsit, 
brought  to  the  April  term,  1832,  by  Tracy  &  Butler,  in  favor 
of  Lowe,  Taylor  &  Co.  vs.  Hardy  Griffin,  in  which  judgment 
was  confessed  at  the  October  term,  1832,  returnable  to  April 
term,  1833,  in  favor  of  Lowe,  Taylor  &  Co.  vs.  Hardy  Griffin, 
for  principal  $914  24,  interest  $70  37,  and  cost  $8  37 ;  that 
these  cases  and  this  fi.fa,  were  against  Griffin  individually, 
and  not  as  executor,  as  appears  from  the  dockets.  A  tran- 
script from  the  docket  accompanied  the  depositions. 

The  depositions  of  William  Hair,  proving  that  he  removed 
from  Laurens  county  in  1815,  and  did  not  leave  a  debt  behind 
him;  that  he  did  not  owe  the  estate  of  Benjamin  Smith 
one  cent,  and  if  the  executor  returned  a  note  or  fi.fa.  against 
witness  it  was  not  true,  but  fraudulent ;  that  there  was  a 
William  Hare  residing  in  Laurens  county  when  he  left  there. 

A  transcript  and  statement  from  the  Bench  and  execution 
dockets  of  Laurens  Superior  Court,  duly  certified  to  by  the 
Clerk,  of  the  case  Q.ndfi.fa.  mentioned  in  Thomas's  testimony, 
before  given. 

Couasel  .for  complainant  excepted  to  the  decision  of  the 
Court,  repelling  said  testimony  offered  and  rejected  as  afore- 
said. 

Counsel  for  complainant  requested  the  presiding  Judge, 
amongst  other  things,  to  charge  the  jury :  *'  That  if  an  exec- 
utor or  administrator  sells  the  effects,  assets,  or  choses  in 
action  belonging  to  the  estate  of  his  testator,  or  intestate, 
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without  an  order  of  Court,  or  other  lawful  authority  to  do 
so,  bat  sells  them  at  private  sale,  at  a  reduced  price,  he  is 
chargeable  with  their  nominal  value/' 

This  charge,  the  Court  refused  to  give,  and  complainant 
excepted. 

At  the  request  of  counsel  for  the  defendant,  the  Court 
charged  the  jury,  amongst  other  things,  as  follows,  to-wit : 

"  That  the  inventory  of  the  choses  in  action,  promissory 
Dotes  and  books  of  account  of  Benjamin  Smith,  deceased,  is 
merely  prima  facie  evidence  to  charge  the  executor  with 
them,  as  assets, — it  may  not  be  sufficient  of  itself,  but  that 
the  evidence  ought  to  go  further,  and  show  the  money  to 
have  been  collected,  or  was  collectable. 

''  That  the  returns  of  the  defendant  having  been  allowed 
by  the  Court  of  Ordinary  of  Laurens  county,  and  adjudged 
by  a  Court  of  competent  jurisdiction,  are  prima  fade  evi- 
dence of  the  correctness  of  the  returns,  and  will  be  conclu- 
sive, unless  reversed,  or  impeached  for  fraud  or  other  cause. 

"  That  the  return  of  certain  notes  and  accounts  as  desper^ 
ate,  cannot  be  impeached  by  evidence,  simply  of  the  sol vency 
of  the  debtors ;  that  complainant  must  not  only  show  the 
debts  to  have  been  solvent,  but  that  they  were  collectable, 
and  that  without  such  evidence,  the  judgment  of  the  Court 
of  Ordinary,  allowing  said  accounts  and  notes  as  desperate, 
is  conclusive. 

•*  That  whilst  the  appraisement  is  prima  fade  evidence  of 
the  value  of  personal  property,  it  is  not  conclusive ;  that  if 
the  evidence  shows  any  of  the  goods  and  chattels  to  have 
8oId  for  less  than  the  appraised  value,  and  the  sale  was  a  fair 
and  hona  fide  one,  the  defendant  is  only  chargeable  with  the 
amount  of  such  sales.'' 

Coaosel  for  complainant  excepted  to  the  charges  thus 
given. 

The  jury  returned  a  verdict  in  favor  of  the  defendant. 

Counsel  for  plaintiff  in  error,  asks  a  reversal  of  the  judg- 
ment, on  the  ground : 

1st  That  the  Court  erred  in  rejecting  the  depositions  of 
Sears,  Bailey,  Fuqua,  Thomas  Hair,  and  the  certified  eze*- 
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plification  of  the  dockets  of  the  case  of  Lowe,  Taylor  &  Co. 
vs.  Hardy  Griffin. 

2d.  That  the  Court  erred  in  charging,  as  requested  by 
counsel  for  defendant,  and  in  refusing  to  charge,  as  requested 
by  the  complainant's  counsel. 

Henby  Morgan  for  plaintiff  in  error. 

Strozier  and  Irwin  &  Butler  contra. 

By  the  Court — ^Jenkins,  J.,  delivering  the  opinion. 

The  first  exception  appearing  in  this  record  is  to  the  ex- 
clusion, by  the  Court  below,  of  the  testimony  of  the  witness 
Sears,  offered  by  the  plaintiff.  His  evidence  is  certainly  not 
very  clear  or  very  definite ;  but  it  does  throw  some  light  upon 
a  transaction  now  enveloped  in  obscurity,  which  should  have 
appeared,  clearly  and  fully,  just  as  it  oo^curred  in  the  returns 
of  the  defendant  as  administrator,  to  the  Ordinary.  It  may 
be  well  to  say  here,  at  once,  that  the  peculiar  circumstances 
of  this  case  seem  to  demand  a  relaxation  of  the  rules  of  evi- 
dence, or  rather,  that  conformity  to  the  rule  allowing  the  ad- 
mission of  the  best  evidence  of  which  the  nature  of  the  case 
admits,  inevitably  lets  in  such  as  is  not  of  a  very  satisfactory 
or  conclusive  character.  It  is  now  more  than  forty  years 
since  the  transactions  brought  under  investigation  had  their 
inception.  The  plaintiff  was  then  a  mere  child,  quite  inca- 
pable of  comprehending  such  of  them  as  may  have  transpired 
in  his  immediate  presence,  and  scarcely  able  to  remember 
what  may  have  been  witnessed,  but  notcomprehended.  Many 
persons  who  were  either  parties  to,  or  witnesses  of,  the  trans- 
actions have  passed  away,  whilst  the  memory  of  others  has 
lost  its  grasp  of  the  facts.  Charity,  perhaps,  requires  us  to 
concede  that  much  of  the  vagueness  and  uncertainty  of  de- 
fendant's answer  is  attributable  to  his  own  forgetfulness  of 
things  done  by  himself,  after  the  lapse  of  so  many  years. 
We  cannot,  however,  indulge  a  charity  so  abounding,  as  to 
excuse  him  for  having  failed  to  perform  a  duty  required  by 
the  law  of  the  land,  in  terms  so  simple  as  to  be  easily  com* 
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prehended  by  the  poorest  capacity — ^the  duty  of  making  to 
the  proper  aathority,  to  be  recorded  and  preserved  as  a  per- 
petaal  testimony  thereof,  annual  returns  of  his  receipts  and 
expenditures  as  executor.  When  we  come,  in  a  more  appro- 
priate connection,  to  consider  that  point,  it  will  be  seen  how 
that  duty  has  been  performed.  It  is  enough  to  say,  here, 
that  it  has  in  part  been  so  done,  and  in  part  so  omitted,  as 
to  envelojf  the  history  of  this  case  in  a  cloud  of  obscurity, 
and  as  to  render  the  administration  of  full  and  equal  justice 
a  hopeless  attempt.  This  malfeasance  and  non-feasance,  on 
his  part,  imposes  on  the  Court  charged  with  the  quest  afl;er 
truth,  the  necessity  of  admitting  every  thing  not  in  absglute 
violation  of  the  rules  of  evidence  that  may  tend,  even  re- 
motely, to  elucidate  the  case. 

Of  this  character  is  the  testimony  of  Sears.  It  gives  some 
clue  to  the  amount  of  the  debt  due  the  estate  of  defendant's 
intestate,  to  which  he  testifies,  and  to  the  practicability  of 
realizing  it  by  the  exercise  of  due  diligence.  It  does  contain 
statements  which  a  jury  might  and  should  well  and  carefully 
oDDsider,  in  the  absence  of  clearer  proof,  which  it  was  the 
boanden  duty  of  defendant  to  furnish.  To  exclude  it  from 
them,  therefore,  was  error.  So  of  the  testimony  of  Bailey, 
the  rejection  of  which  furnishes  the  ground  of  the  second 
exception.  It  tends  to  show  the  pecuniary  condition  of  the 
defendant  at  the  time  he  entered  upon  this  administration-— 
its  apparent  improvement  shortly  afterwards — his  more  lib- 
eral style  of  living,  and  freer  expenditure,  and  his  probable 
sources  of  revenue.  It  has  a  bearing  upon  the  question 
raised  by  a  charge  in  the  bill,  that  he  converted  to  his  own 
Qse  the  assets  of  the  estate,  which  he  is  now  called  upon  to 
account  for,  and  should  have  been  admitted.  We  are  con- 
strained to  put  our  judgment  upon  the  exception  to  the  re- 
jection of  Fuqua's  testimony,  hypothetically.  This  witness 
testifies  that  he  *^  was  acquainted  with  all  those  men  ;  witness 
was  a  merchant  ai  the  timey  and  sold  them  goods  on  time,  and 
collected  the  amounts.  They  were  all  considered  responsible 
for  their  contracts.''  Who  ^^ those  men"  were,  what  *'the 
^me,"  and  what  their  relation  to  the  estate,  neither  appears 
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from  the  witness'  answers  nor  the  record.  DoubtleS^fhe 
names  of  *' those  men"  and  '' that  time"  are  disclosed  in  the 
question  he  is  answering,  but  the  questions  in  all  cases  of 
depositions,  taken  under  commission,  are  omitted  in  the  brief 
of  evidence.  We  can,  then,  only  say,  that  if  upon  reference 
to  the  question  or  questions  which  elicited  the  answer  above 
quoted,  the  names  of  persons  are  disclosed  who  are  debtors  of 
this  estate,  and  whose  debts  were  returned  by  the  defendant 
as  desperate,  or  were  not  accounted  for,  and  if  **</krf  titncy^ 
of  which  he  speaks,  should  fall  within  the  range  of  defend- 
ant's administration,  the  rejection  of  that  testimony  was  error. 
Bo  iQUch  of  Fuqua's  evidence  as  relates  to  the  general  im- 
pression that  defendant  was  administering  the  estate  badly, 
and  that  his  conduct  was  not  that  of  an  economical  executor, 
was  properly  rejected.  The  testimony  of  the  witness  Thomas, 
and  the  transcripts  from  the  dockets,  as  testified  to,  and  as  cer- 
tified by  him,  were,  we  think,  erroneously  ruled  out  by  the 
Court,  because  they  appear  to  furnish  the  best  evidence  the 
nature  of  the  case,  as  exhibited  by  him,  admitted  of.  The 
testimony  of  this  witness,  we  think,  brings  the  transcripts 
rejected  within  the  operation  of  the  Act  of  21st  Dec.,  1819, 
Cobb's  Digest,  272,  and  the  Act  of  21st  Dec,  1830,  Cobb's 
Digest,  273. 

The  testimony  of  the  witness  Hair  (without  other  evidence 
showing  that  he  had  been  a  debtor  of  this  estate,)  was  prop- 
erly rejected,  because  he  testifies  that  he  owed  the  estate  of 
Benj.  Smith  nothing,  and  that  there  was  residing  in  the 
county  of  Laurens  when  he  leil  there,  another  William  Hair, 
or  Hare.  ' 

2.  The  next  exception  assigns  error  in  the  refusal  of  the 
Court  to  charge,  as  requested  by  plaintifi''s  counsel,  ''that,  if 
an  executor  sell  the  efiects,  assets,  or  choses  in  action  of  the 
estate  he  administers,  without  an  order  of  Court,  or  other 
lawful  authority,  at  private  sale  and  at  a  reduced  price,  he  is 
chargeable  with  their  nominal  value."  We  do  not  readily  am- 
derstand  what  the  nominal  value  of  any  of  those  subjects  of 
administration  is,  except  choscs  in  action.  We  presume,  the 
amount  of  indebtedness  appearing  upon  the  face  of  a  chose  in 
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action,  is  the  "  nominal  value  "  referred  to.  But  what  is  the 
nominal  value  of  a  mule,  of  a  bolt  of  calico,  or  of  a  bedstead  ? 
The  true  rule  in  the  case  made  in  the  request,  is  that  he  is 
liable  for  the  real  value,  if  that  can  be  ascertained,  and  is 
greater  than  the  sum  for  which  the  thing  was  sold.  In  the 
case  of  a  chose  in  action,  if  the  real  value  cannot  be  ascer- 
tained, then  tbe  liability  would  be  either  the  amount  of  sale, 
or  the  sum  apparent  upon  the  face  of  it,  as  the  one  or  the 
other  might  be  the  larger  sum. 

3.  The  next  exception  assigns  as  error,  the  following  charge 
given  by  the  Court,  at  the  request  of  the  defendant's  counsel, 
viz:  "That  the  inventory  of  the  choses  in  action,  promissory 
notes,  and  books  of  account  of  Benj.  Smith,  deceased,  is 
merely  prima  facie  evidence  to  charge  the  executor  with  them 
as  assets ;  it  may  not  be  sufficient  of  itself,  but  that  the  evi- 
dence ought  to  go  further  and  show  the  money  to  have  been 
collected  or  collectable." 

This  charge  is  obnoxious  to  the  objection  of  inconsistency. 
The  first  clause  assigns  to  the  inventory  the  character  of 
prima  facte  evidence,  to  charge  the  executor,  whilst  the  lat>- 
ter  clause  conveys  the  idea  that  it  is  not  sufficient  of  itself, 
and  that  it  is  incumbent  on  the  party  seeking  to  charge  the 
executor,  to  go  further,  to  offer  more  stringent  proof.  We 
understand  the  effect  of  prima  facie  evidence  to  be,  to  shift 
the  cnus — to  establish  the  fact  in  issue,  unless  rebutted  by 
the  party  sought  to  be  affected  by  it.  But  to  say  of  evidence 
that  is  insufficient,  that  the  party  adducing  it  should  have 
produced  more,  is  to  say  that  it  does  not  shift  the  oni^-^that 
it  is  not  prima  facie  evidence  of  the  fact  in  issue.  The  in- 
struction given  the  jury  '^  that  it  was  necessary  for  the  com- 
plainant to  show  that  the  money  was  collected  or  collectable," 
was  particularly  objectionable,  as  applied  to  this  case,  and 
this  is  the  form  given  to  it — a  rule  to  be  applied  to  this 
estate — ^not  a  general  rule  of  law.  Conceding  to  the  Court 
below,  for  argument,  that  the  general  rule  is  as  declared  in 
the  chai^,  we  should  hold  that  this  case  is  an  exception. 
Looking  to  the  inventory,  as  exhibited  in  the  transcript,  we 
find  no  schedule  setting  out  the  names  of  debtors,  and  the 
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sum  due  by  each^  and  the  class  to  which  the  debt  belonged. 
But  at  the  foot  of  the  inventory  and  appraisement  of  chattels, 
•re  two  items,  one  of  which  specifies  the  aggregate  of  debts 
by  promissory  notes,  and  the  other  the  aggregate  of  debts  in 
open  account.  The  inventory  does  not  exhibit  the  name  of 
any  debtor,  nor  the  amount  of  any  debt.  When  this  plaintiff 
arrived  at  years  of  maturity,  he  could  not,  by  recourse  to  the 
records  of  the  Ordinary,  acquire  any  specific  information 
whatever  on  these  points  from  the  inventory — ^and  now,  that 
he  resorts  to  the  conscience  of  the  defendant,  he  is  not  assisted. 
There  is  no  inventory,  there  are  no  uncollected  notes  produced, 
no  schedule  of  them  exhibited,  no  books  of  account  produced. 
The  annual  returns  show  no  money  collected.  Under  this 
state  of  things,  with  these  shamefully  meagre  returns,  how 
is  this  plaintiff  to  go  back  to  the  days  of  his  early  childhood 
and  '^show  that  the  money  was  collected,  or  collectable"? 
There  was  error  in  this  charge. 

4.  Again,  the  plaintiff  in  error  excepts  to  the  charge  of 
the  Court,  given  at  the  request  of  defendant's  counsel,  in  the 
language  following:  ^^  That  the  returns  of  the  defendant  hav- 
ing been  allowed  by  the  Court  of  Ordinary  of  Laurens 
county,  and  adjudged  by  a  Court  of  competent  jurisdiction, 
are  prima  fade  evidence  of  the  correctness  of  the  retnrns 
used,  will  be  conclusive,  unless  reversed  or  impeached  for 
fraud  or  other  cause." 

This  is,  undoubtedly,  the  general  rule  of  law,  as  applied  to 
returns  made  in  conformity  with  law,  and  upon  the  face  of 
which  there  is  no  reason  apparent  for  suspecting  that  they 
are  illegal  or  fraudulent.  If,  for  example,  the  Ordinary 
should  pass  and  record  accounts  not  verified,  or  containing  a 
return  of  large  expenditures  wholly  unsustained  by  vouch* 
ers,  surely  such  returns  would  not  make  a  prima  fade  case 
for  the  executor  or  administrator  returning  them.  By  the 
Act  of  18th  Dec.,  1792,  Cobb's  Dig.,  306,  executors  and 
administrators  are  required,  annually,  to  render  to  the  Re- 
gister of  Probates,  (Court  of  Ordinary,)  a  just  and  true 
account,  upon  oath,  of  the  receipts  and  expendUwea  of  such 
estates,  the  preceding  year.    By  reference  to  the  returns,  as 
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certified  and  exhibited  in  evidence,  we  find  that,  having  qual- 
ified as  executor,  in  the  early  part  of  the  year  1819,  the 
defendant  made,  after  the  return  of  the  inventory  and 
appraisement,  but  six  returns,  as  follows :  Three  returns  of 
expenditares,  made  severally  in  the  years  1820,  1824  and' 
1828.  A  return  of  sales  made  in  1821,  on  twelve  months^ 
credit,  not  verified,  and  the  proceeds  never  brought  into  his 
annual  returns.  A  return  of  a  cash  sale,  made  in  1 823,  not 
verifiedj  amounting  to  980  25,  which  is  the  sole  acknowledg- 
ment^ in  all  his  returns,  from  first  to  last,  of  cash  received. 
Lastly,  a  return,  made  6th  September,  1825,  of  desperate 
debts. 

Thus,  it  is  seen,  there  are  but  three  returns,  strictly  of  the 
description  denominated  '^  annual/*  with  an  interval  between 
the  first  and  the  last  of  eight  years.  He  did  not,  then,  make 
annuo/  returns  of  receipts  and  expenditures.  Again,  it 
appears  that  in  neither  of  th'ese  three  returns  is  there 
acknowledged  the  receipt  of  one  cent  of  money.  Whilst 
there  are  three  returns  of  expenditures,  there  is  no  return  of 
recdpts,  save  the  unverified  account  of  a  cash  sale,  above 
mentioned,  which,  for  lack  of  verification,  is  ill^al.  We 
do  not  question,  that  in  the  course  of  a  long  administration, 
there  may  be  one  or  more  returns,  entirely  true  and  legal, 
showing  only  expenditures.  But  what  shall  be  said  of  an 
admbistration  of  an  estate,  the  inventory  of  which  shows 
personalty,  amounting  to  $17,344  99,  (besides  several  hun- 
dred acres  of  land,)  commenced  more  than  forty  years  since, 
never  closed  to  this  day — in  which  there  have  been  but  three 
returns  of  expenditures  and  none  of  receipts. 

Again,  the  inventory  shows  that  he  rendered  to  the 
appraisers  an  aggregate  of  debts  due  to  the  estate,  of  $9,621- 
97.  Hore  than  six  years  after  the  date  of  this  inventory,  (a 
l^pse  of  time  sufficient  for  the  collection  of  all  collectable 
debts,  and  for  the  bar  of  the  statute  of  limitations  to  have 
attached  to  all  debts  due  at  that  time,)  he  made  a  return  of 
desperate  debts,  amounting  to  $2,123  98.  What  has  become 
of  the  remainder  of  $7,500  ?  The  presumption  of  law-  is 
that  this  remainder  was  collected ;  but  when  collected,  how 
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much  interest  collected  upon  it?  Why  not  returned  as  col- 
lected ?  It  is  impossible  to  resist  the  conclusion,  that  these 
returns  are  illegal — are  fraudulent.  They  stand  before  the 
Court  self-impeached.  They  make  no  prima  facie  case  for  the 
executor,  they  are  to  be  taken  most  strongly  against  him; 
they  call  for  the  opening  widely  of  the  door  for  the  admis- 
sion of  evidence  in  behalf  of  the  plaintiff,  and  the  stringent 
administration  of  the  law  against  the  defendant.  We  take 
it  for  granted  that  the  attention  of  his  Honor,  the  Judge  of 
the  Court  below,  was  not  called  to  the  character  of  these 
returns,  and  that,  in  the  absence  of  such  a  call,  and  in  the 
hurry  of  a  nisi  prius  trial,  he  had  not  (enveloped  as  they 
are  in  a  terribly  voluminous  record,)  found  opportunity  to 
scrutinize  them.  With  more  enlarged  privileges  of  time  and 
opportunity,  we  have  felt  ourselves  severely  tasked  by  the 
investigation,  and  doubt  not  that,  upon  careful  scrutiny,  he 
will  arrive  at  our  conclusion.  At  all  events,  we  are  con- 
strained to  hold  that  there  was  error  in  this  charge,  as  applied 
to  these  returns.        > 

5.  Error  is  further  alleged  against  the  following  charge : 
^'  That  the  return  of  certain  notes  and  accounts,  as  desperate, 
cannot  be  impeached  by  evidence  simply  of  the  solvency  of 
the  debtors;  that  complainant  must  not  only  show  the  debts 
to  have  been  solvent  but  collectable ;  and  that  without  such 
evidence,  the  judgment  of  the  Court  of  Ordinary  allowing 
said  accounts  and  notes  as  desperate,  is  conclusive." 

We  think  this  charge  goes  rather  far  in  favor  of  the  de- 
fendant. It  should,  on  this  point,  have  been  to  this  effect : 
^'  The  judgment  of  the  Court  of  Ordinary,  allowing  a  schedule 
of  desperate  debts,  is  prirna  facie  evidence  in  favor  of  the 
defendant,  and  of  course  conclusive,  unless  rebutted.  But  it 
is  competent  for  the  plaintiff  to  prove  in  rebuttal  that  the 
debtors  named  in  the  schedule  were  solvent,  and  that,  by  the 
use  of  due  diligence,  payment  might  have  been  enforced ; 
that  such  evidence,  if  credible,  was  sufficient  to  shift  the 
aniM,  and  require  the  defendant  to  show  why  these  debts  were 
not  collected ;  and  that  it  was  the  province  of  the  jury  to 
determine,  from  all  the  evidence,  whether  or  not  the  defend* 
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act  should  be  charged  with  any  debts  standipg  in  that  class. 
If  there  be  satis&ctory  evidence  of  the  solvency  of  a  debtor, 
daring  several  consecutive  years,  a  debt  due  by  him  in  the 
first  of  those  years,  can  scarcely  be  desperate.  Such  evidence 
shotdd  have  been  received,  and  the  question  of  liability  re* 
fared  to  the  jury. 

"For  the  reasons  assigned,  we  have  no  hesitation  In  reversing 
the  judgment  of  the  Court  below,  and  sending  the  case  back 
for  a  rehearing. 
Judgment  reversed. 


Beall  vs,  Leverett,  Adm'r. 

1.  The  Transferree  of  a  Promissory  Note,  payable  one  day  after  datCi  to 
which,  on  sait  brought,  a  plea  of  failure  of  waat  of  consideratioa  is 
interposed,  is  not,  in  the  absence  of  all  proof  on  the  subjectf  entitled 
to  the  benefit  of  the  presumption  that  he  took  the  note  before  due,  and 
without  notice ;  such  holder  does  not  occupy  the  position  of  an  inno- 
cent purchaser. 

2.  A  new  trial  will  not  be  granted,  on  the  ground  thai  the  verdict  was 
sgtunst  the  evidence,  when,  from  the  facts  in  proof,  the  jury  might 
reasonably  have  arrived  at  a  conclusion  that  will  support  the  verdict. 

Assumpsit,  in  Webster  Superior  Court.  Tried  before 
Jadge  Perkins,  at  the  September  Term,  1860. 

This  was  an  action  brought  by  Erasmus  T.  Beall,  as  bear- 
er, against  Martin  M.  Leverett,  as  administrator  of  John 
K.  Leverett,  deceased,  to  recover  the  amount  of  a  promissory 
note,  made  by  John  R.  Leverett,  in  his  lifetime,  payable  to 
H.  W.  Jernigan,  or  bearer,  dated  the  13th  of  December, 
1848,  and  due  one  day  afler  date,  for  two  hundred  dollars. 

The  defendant  resisted  the  plaintiff's  recovery  on  the 
groand  that  the  note  was  given  in  consideration  of  an  agree- 
ment, on  the  part  of  Jernigan,  to  wait  on,  physic,  and  try  to 
care  the  said  John  R.  Leverett  of  a  cancer  with  which  he 
^aa  at  the  time  a£9icted ;  that  said  Jernigan  was  to  continue 
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these  efforts  to  cure  during  the  lifetime  of  said  John  B.  Lev- 
erett,  unless  a  final  cure  was  sooner  effected ;  said  Leverett, 
in  the  meantime,  paying  said  Jernigan  for  board  and  medi- 
cines ;  that  said  John  R.  Leverett  did  pay  for  the  board  and 
medicines  furnished,  but  Jernigan  wboflj  failed  to  perform 
his  part  of  the  agreement,  and  that  the  consideration  of  the 
note  had  wholly  failed. 

The  defendant  also  pleaded  a  partial  failure  of  the  oonsid- 
sideration  of  said  note. 

Ou  the  trial  of  the  case  in  the  Court  below,  the  plaintiff 
introduced  and  read,  in  evidence,  the  note  sued  on,  and  closed 
his  case. 

The  defendant  proved,  by  the  depositions  of  Mrs.  Jane 
Foreman  :  That  she  was  boarding  at  the  house  of  Henry  W. 
Jernigan,  in  Glenville,  Alabama,  in  December,  1848,  for  the 
purpose  of  being  cured  by  Jernigan  of  a  cancer  with  which 
she  was  then  afflicted,  and  that  she  heard  Jernigan  say  that 
John  R.  Leverett  was  to  pay  him  for  board  and  medicines, 
and  give  him  four  hundred  dollars,  if  Jernigan  cured  him  of 
the  cancer  under  which  Leverett  labored,  and  that  if  he  failed 
to  cure  him,  he  was  to  attend  to  him  during  life  for  two  hun- 
dred dollars;  that  Leverett  died  in  the  year  1850,  and  she 
has  heard  that  Jernigan  is  dead,  but  does  not  know  it  to  be 
true. 

The  defendant  also  proved,  by  the  deposition  of  Clement 
A.  Chatham :  That,  as  a  physician,  he  attended  John  B« 
Leverett  in  his  last  sickness ;  that  said  Leverett  died  of  a 
cancerous  affection  of  the  inguinal  glands,  primarily  located 
in  the  penis ;  that  the  patient  detailed  to  the  witness  the  fol- 
lowing history  of  the  case,  to- wit:  that  some  months  before 
the  visit  of  witness  the  cancer  made  its  appearance  in  the 
glands  of  the  penis,  but  that,  for  the  last  few  months,  those 
glands  had  continued  to  enlarge,  and  that  they  had  been  en- 
larged previous  to  the  amputationof  the  affected  member; 
that  the  witness  first  found  the  glands  in  a  state  of  ulceration 
and  suppuration,  and  they  so  continued  until  they  caused  his 
death  from  hemorrhage ;  that  the  attendance  of  witness  upon 
said  Leverett  was  after  he  returned^  from  Alabama,  and 
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that  Martin  M.  Leverett^  as  administrator,  paid  the  bill  of 
the  witness ;  that,  for  some  two  months  previous  to  his  death^ 
the  witness  frequently  visited  said  Leverett,  for  which  he 
made  no  charge,  as  he  felt  certain  he  must  die ;  that  said 
Leverett  was  at  his  own  residence,  in  Stewart  county,  all  the 
time  witness  attended  him,  and  that  he  died  at  his  residence. 

The  defendant  also  proved  by  Elias  Beall :  That  he  heard 
a  conversation  between  Erasmus  T.  Beall  and  John  R.  Lev- 
erett, in  which  Beall  told  Leverett  that  he  must  not  think 
hard  of  his  suing  him,  for  that  Cachet  had  sent  the  note  over 
to  him  for  collection ;  that  Leverett  said  he  had  been  to  see 
Jernigan  in  AIabam,a  to  be  cured  of  a  cancer ;  that  he  had 
given  Jernigan  his  note  for  two  hundred  dollars  ;  had  paid 
him  some  money,  and  was  to  pay  him  more  provided  he 
cared  him  of  the  cancer. 

The  testimony  then  closed,  and  the  presiding  Judge 
charged  the  jury,  who  returned  a  verdict  for  the  defendant. 

Council  for  the  plaintiff  then  moved  for  a  new  trial,  on  the 
grounds  following,  that  is  to  say : 

1.  Because  the  verdict  of  the  jury  is  contrary  to  the  fol- 
lowing charge  of  the  presiding  Judge :  "  That  in  order  for 
the  jury  to  find  for  the  defendant,  provided  he  has  made  out 
his  defence,  they  must  be  satisfied  from  the  evidence  that 
either  said  Beall  or  Grachett  came  into  the  possession  of  the 
note  after  it  became  due,  or  if  he  took  it  before  due,  then,  in 
that  case,  that  he  took  it  with  notice  of  the  &ilure  of  the 
consideration  in  whole  or  in  part." 

2.  Because  the  verdict  is  contrary  to  the  following  charge 
of  the  presiding  Judge,  that  is  to  say:  ''That  if  the  jury 
believed  from  the  evidence,  that  in  consideration  that  Jerni- 
gan would  treat  and  endeavor  to  cure  Leverett  of  a  Gancer, 
and  would  board  the  said  John  R.  Leverett,  and  furnish 
him  with  medicines,  that  he,  Leverett,  was  to  pay  Jernigan 
$200  certain,  and  was  to  pay  him  for  his  board  and  medi- 
cines, and  the  further  sum  of  $200  if  he  effected  a  cure,  and, 
if  necessary,  Jernigan  was  to  practice  upon  him  the  balance 
of  his  life,  and  that  the  note  sued  on  was  given  in  part  per- 
formance of  such  contract — then,  to  enable  the  defendant  to 
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make  out  his  defence,  be  must  make  it  appear  that  said  Jer- 
nigan  failed,  in  whole  or  in  part,  to  perform  his  part  of  the 
contract.  But  if  it  appeared  that  Jernigan  was  not  in  fault, 
but  that  Leverett  fitiled  to  apply  to  him  for  medical  treat- 
ment, pursuant  to  the  contract,  then  Leverett  was  in  fault, 
and  the  defence  could  not  be  sustained/' 

3.  Because  the  verdict  was  contrary  to  the  following 
charge  of  the  presiding  Judge,  to-wit :  '^  That  if  it  should 
appear  from  the  evidence,  that  Jernigan  was  to  treat  and 
endeavor  to  cure  Leverett  at  the  residence  of  Jernigan,  in 
Glenville,  Alabama,  then  Jernigan  was  not  bound  to  visit 
and  treat  said  Leverett  at  his  residence  in  Stewart  county, 
Georgia." 

4.  Because  the  verdict  of  the  jury  was  contrary  to  the  evi- 
dence, decidedly  and  strongly. 

5.  Because  the  verdict  was  contrary  to  the  law. 

The  motion  for  a  new  trial  was  overruled,  and  the  writ  of 
error  is  prosecuted  in  this  case  to  reverse  that  decision  of  the 
presiding  Judge. 

B.  S.  WoRRiLL  for  plaintiff  in  error. 

E.  H.  Beall  for  defendant  in  error. 

By  the  Oourt. — Lyon,  J.,  delivering  the  opinion. 

The  only  question  made  in  this  case  is,  whether  the  verdict 
is  contrary  to  law  and  the  evidence. 

Counsel  for  plaintiff  in  error  insists  that  it  is : 

1.  Because  there  is  no  evidence  but  that  the  plaintiff,  or 
those  under  whom  he  holds,  was  a  bona  fide  holder  of  the 
note  without  notice  of  the  want  of  consideration  set  up  by 
defendant. 

This  position  assumes  that  the  onus  lies  on  the  defendant 
to  show  that  the  plaintiff  todk  the  note  after  its  maturity. 
Ordinarily,  that  is  when  the  note  has  some  time  to  run  from 
execution  to  maturity,  this  is  true ;  but  we  do  not  think  that 
principle  applies  to  notes  like  this,  due  one  day  after  its 
date;  for  the  time  run  is  so  short  that  it  is  not  probable 
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that  it  should  be  put  into  circulation  before  maturity,  at  least 
not  sufficiently  so  to  raise  such  a  presumption  in  favor  of 
the  holder.     Notes  given  due  and  payable  at  the  time  of  their 
execution,  or  at  one  day  after  date,  do  not  belong  to  that 
class  of  paper  intended  for  negotiation  and  circulation  for 
commercial  purposes,  in  which  all  the  presumptions  are  in 
favor  of  the  holder,  in  order  to  protect  innocent  purchasers, 
and  to  encourage  and  foster  their  circulation  ;  but  they  are 
given  more  as  an  evidence  of  indebtedness  by  the  maker  to 
the  payee.     In  all  such  paper  there  is  no  intention  by  the 
maker,  or  expectation  on  the  part  of  the  payee  or  holder,  that 
the  note  will  be  paid  on  the  next  day  when  it  becomes  due 
and  payable.     We  cannot,  therefore,  hold  that  the  verdict 
was  contrary  to  the  evidence  in  this  particular.     If  the  plain- 
tiff had  shown  affirmatively  that  the  note  had  passed  bona 
fde  from  the  payee  before  it  was  actually  due,  and  without 
any  notice  of  the  defence,  or  the  purpose  for  which  the  note 
was  given,  we  are  inclined  to  think,  though  not  positive  even 
as  to  that,  that  he  would   have  been  protected  from  this 
defence. 

2.  Because  there  is  no  evidence  but  that  the  payee,  Jemi- 
gan,  fully  performed  his  part  of  the  contract,  or  offered  to  do 
BO,  and  that,  therefore,  the  verdict  was  against  law  and  the 
evidence. 

To  dispose  of  this  position,  it  is  necessary  to  advert  to  the 
facts.  Jernigan,  the  payee,  residing  in  the  State  of  Ala- 
bama at  the  date  of  the  note,  professed  to  be  able  to  cure 
John  R.  Leverett,  the  maker  of  the  note,  and  the  defend- 
ant's intestate,  of  a  cancer,  with  which  he  was  ^afflicted  at  that 
time — ^at  least,  he  offered  to  do  so — and  agreed  to  board  the 
intestate  and  furnish  medicines  for  that  purpose,  whilst  he 
was  treating  the  disease;  and  in  consideration  of  this  promise 
and  agreement  on  the  part  of  Jernigan,  the  intestate  promised 
to  pay  Jernigan  the  sum  of  $200,  which  was  to  be  paid  cer- 
tainly, whether  a  cure  was  effected  or  not,  and  the  additional 
sum  of  $200,  in  case  a  cure  was  effected  ;  besides  this,  Lev- 
wett  was  to  pay  for 'his  board  and  the  medicines  furnished. 
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and  Jernigan  was  to  attend  to  Leverett  as  long  as  he  livedi 
for  tRe  $200. 

It  is  not  doubted  but  that  the  note  was  given  upon  this 
consideration;  it  was  given  at  the  time  the  contract  was 
made,  in  December^  1848;  there  were  no  other  dealings 
between  the  parties.  If  the  fact  that  this  contract  formed 
the  consideration  of  the  note  had  been  denied,  the  juiy  woald 
have  been  fully  authorized,  from  the  facts,  in  the  absence  of 
all  other  proof,  to  have  so  found.  But  was  the  note  given 
in  liquidation  of  the  sum  to  be  paid  certainly,  or  for  that 
dependant  on  a  cure?  The  only  evidence  upon  the  subjects- 
is  the  declarations  of  the  maker,  as  testified  to  by  Elias  Beall, 

'  and  that  went  to  the  jury  as  evidence,  that  he,  Leverett, 
had  been  to  Jernigan  to  be  cured  of  a  cancer ;  that  he  had 
given  said  Jernigan  his  note  for  $200;  thai  he  had  paid  him 
some  monet/y  and  was  to  pay  him  more  provided  he  cured  him 
of  the  cancer,  A  fair  interpretation  of  this  statement  is, 
that  although  he,  Leverett,  had  given  to  Jernigan  his  note 

•  far  $200,  on  account  of  this  contract,  yet  he  was  not  to  pay 
him  any  more  money  on  that  account,  unless  Jernigan  sno- 
oeeded  in  curing  him  of  the  cancer.  Considering  this  as  a 
fact,  and  the  jury  had  a  right  to  so  consider,  if  they  so 
believed,  this  note  was  not  given  for  the  sum  certain,  but  the 
sum  conditional,  and,  in  that  view,  the  verdict  was  not  only 
not  against,  but  with  the  evidence,  aa  no  cure  was  ever  made 
by  Jernigan  of  the  cancer. 

We  frankly  admit  that  the  evidence  is  not  very  satisfac- 
tory, but  we  cannot  say  that  the  verdict  is  so  much  against 
the  evidence  as  to  require  us  to  interfere  with  the  discretion 
of  the  Court  below  in  refusing  a  new  trial ;  and,  as  this  is 
the  only  question  in  the  case,  the  judgment  of  the  Court 
below  must  be  affirmed. 
Judgment  affirmed. 
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1.  UpoD  a  motion  to  enter  np  jadgment  for  a  witness'  fee,  on  an  indict- 
ment, when  the  defendant  had  been  convicted,  and  on  which  motion 
an  issne  has  been  made  up  and  submitted  to  the  jury  for  trial,  the  sub- 
poena under  which  the  witness  attended,  with  the  endorsed  affidavit 
thereon  of  the  number  of  days  in  attendance,  the  distance  traveled,  etc., 
with  an  order  of  the  Court  approving  the  bill,  and  ordering  it  to  be 
paid  by  the  county  treasurer,  is  sufficient  proof,  prima  facie,  under 
the  statute,  to  authorize  the  motion  to  prevail.  The  same  being  a 
substantial  compliance  with  the  act  regulating  the  collection  of  wit- 
neses'  fees  in  criminal  cases. 

2.  In  such  case,  when  the  defendant  oflfers  no  proof  in  support  of  the 
grounds  taken  in  his  issue  tendered,  a  verdict  of  the  jury  is  unneces- 
sary ;  the  Court  should  withdraw  the  issue,  and  order  the  judgment  to 
be  entered. 

Motion  to  ester  up  judgment  for  witness'  fees,  in  Dough- 
erty Superior  Court,  decided  hy  Judge  Allen^  at  the 
December  Term,  1861. 

The  facts  and  questions  presented  by  the  record  in  this 
ca£e  are  as  follows : 

Joab  J.  Gilliam  was  convicted  of  an  assault  and  battery, 
aod  sentenced  to  pay  a  certain  fine,  and  the  costs  of  the  pros- 
ecation.  He  paid  the  fine  and  all  the  costs,  except  the  fees 
of  the  witnesses.  Christianna  Axon  was  subpcenaed  as  a  wit- 
ness in  said  case,  in  behalf  of  the  State,  and  when  the  pros- 
ecation  terminated^  she  made  out  an  account  against  the 
county  of  Dougherty,  for  her  attendance,  under  the  sub- 
poena, twenty-six  days,  $25 ;  and  for  traveling  to  and  from 
Court,  two  terms,  whilst  she  lived  in  the  county  of  Calhoun, 
a  distance  of  twenty -six  miles  from  the  place  of  trial,  $6  45, 
and  also  for  traveling  to  and  from  Court  two  terms,  whilst 
8he  lived  in  the  county  of  Decatur,  a  distance  of  sixty  miles 
from  the  place  of  trial,  $16  45.  This  account  was  verified 
by  the  affidavit  of  the  witness,  made  on  the  subpoena.  Upon 
this  showing,  the  presiding  Judge  passed  an  order :  '^  That 
the  amount  of  said  account  be  taxed  in  the  bill  of  costs,  and 
that  the  county  treasurer  pay  the  same  out  of  the  county 
funds." 
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At  the  June  Term,  I860,  a  rule  nisi  was  taken,  reciting 
the  fon^oing  facts,  and  that  the  Clerk  had  failed,  by  mis- 
take, or  other  cause,  to  tax  in  the  bill  of  cost  the  fees  due  to 
said  witness,  and  requiring  the  said  Joab  J.  Gilliam  to  show 
cause  why  judgment  should  not  be  entered  up  against  him 
for  the  costs  and  fees  due  to  said  witness. 

In  answer  to  this  rule,  Gilliam  alleged  :  That  i\o  witness 
residing  out  of  Dougherty  county,  had  ever  been  subpoenaed 
in  said  case ;  that  the  witness  charged  more  in  said  account 
than  was  due  her,  both  for  attendance  and  mileage;  that  she 
attended  Court  under  subpoena  in  civil  cases,  and  other  State 
cases,  and  was  entitled  to  pay  only  on  one  subpoena ;  and 
that  before  he  was  discharged  from  custody  by  the  sheriiT, 
he  paid  all  the  cost  that  was  due  from  him  in  said  case. 

The  issue  thus  made  up,  was  submitted  to  a  jury  at  the 
December  Term,  1860. 

On  the  trial  of  the  case,  the  plaintiff  read  in  evidence 
the  bill  of  indictment,  with  the  verdict  and  judgment  thereon, 
and  a  receipt  to  the  defendant  for  the  fine,  and  all  cost,  except 
witness'  fees;  also,  the  subpoena,  the  account  of  witness,  the 
affidavit  verifying  the  same,  and  the  order  of  the  Judge 
directing  the  amount  to  be  taxed  in  the  bill  of  cost,  and  paid 
by  the  county  treasurer,  and  closed  the  case. 

Counsel  for  defendant  moved  a  judgment  of  non-suit  against 
the  State,  which  was  overruled.  The  jury  then  returned  a 
verdict  for  the  State. 

The  error  assigned,  is  the  refusal  of  the  Judge  to  grant 
the  non-suit  moved  for. 

Stbozieb  &  Smith  for  plaintiff  in  error. 

Warren  &  Warren  for  defendant  in  error. 

By  the  Court — Lyon,  J.,  delivering  the  opinion. 

The  plaintiff  in  error  had  been  convicted  of  assault  and 
battery  in  the  Superior  Court  of  Dougherty  county,  and 
fined  $60  and  costs  of  the  prosecution.  In  entering  ap 
judgment  for  the  costs  against  him,  the  Clerk  had  n^Iected 
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to  tax  in  the  bill  of  costs  the  fees  of  a  witness  in  said  case, 
amounting  to  the  snm  of  $74  45. 

This  fact  being  made  known  to  the  Superior  Court  of 
Dougherty  county,  at  the  June  Term,  1860,  of  that  Court,  a 
rule  nisi  was  granted,  calling  on  the  plaintiff  in  error  to  show 
cause  why  judgment  should  not  be  entered  up  against  him 
for  the  costs  so  omitted  to  be  charged  in  the  original  judg- 
meot. 

Plaintiff  in  error,  in  answer,  showed,  for  cause,  various 
reasons  why  the  rule  nisi  should  not  be  allowed ;  but,  as 
none  of  them  were  relied  on  in  the  trial,  it  is  unnecessary  to 
notice  them. 

Upon  the  answer,  however,  an  issue  was  made  up,  and  the 
parties  went  to  trial,  at  the  December  Term,  1860. 

Counsel  representing  the  mot^ion  tendered  in  evidence  the 
original  subpoena  to  the  witness,  with  an  affidavit,  endorsed 
thereon,  of  the  witness  of  the  number  of  days  sh^  had  been, 
in  attendance  on  the  Court  as  a  witness,  and  the  number  of 
miles  she  had  traveled  to  the  Court,  from  the  respective 
oouDties  in  which  she  resided  at  the  time  of  her  attendance. 
To  this  evidence  plaintiff  in  error  objected,  which  objection 
vas  overruled  by  the  Court,  and  the  evidence  went  to  the 
jury.  The  bill  of  indictment,  with  judgment  of  conviction, 
and  an  order  of  the  Court  passing  upon  the  account  of  the 
witness,  as  sworn  to  on  the  back  of  the  subpoena,  and  order- 
ing the  same  to  be  ta;ced  in  the  bill  of  costs,  and  to  be  paid 
to  the  witness  by  the  treasurer  of  the  county  funds,  were 
^  put  in  evidence.  When  the  evidence  was  closed,  the 
plaintiff  in  error  moved  that  the  Court  award  a  non-suit, 
meaning,  we  suppose,  that  the  Court  should,  on  this  evi- 
dence, dischai^  the  rule  nisi.  The  Court  refused  the  mo- 
tion, and  the  plaintiff  in  error  complains  that  the  Court 
erred. 

1.  In  allowing  the  subpoeoa,  with  the  endorsed  affidavit  of 
tbe  witness,  to  go  to  the  jury  as  evidence. 

2.  In  refusing  the  motion  to  discharge  the  rule  nisi,  for 
want  of  sufficient  evidence  to  make  out  a  case  against  the 
plaintiff  in  error.     These  are  the  two  questions  made  by  this 
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record.  We  will  consider  them  together,  as  they  will  ferm 
but  one,  and  that  is,  whether,  upon  the  case,  the  motion  to 
enter  up  judgment  ought  to  have  been  allowed  by  the  Conrt? 

The  Act  of  30th  December,  1836,  Cobb,  279,  providing 
for  the  compensation  of  witnesses  who  are  compelled  to  at- 
tend on  Courts,  as  witnesses  for  the  State,  in  counties  other 
than  those  of  their  residence,  enacts  that  such  persons  shall 
be  entitled  to  the  fees  therein  stipulated,  upon  making  affi- 
davit before  certain  officers,  ^'  to  the  number  of  days  he  or 
she  has  been  in  attendance  on  the  Court,  and  the  number  of 
miles  traveled  in  going  to  and  returning  from  the  Courts ;" 
which  affidavit,  when  countersigned  by  the  Clerk  of  the  Court, 
becomes  a  warrant  on  the  county  treasurer  for  the  amount 
due  on  the  same,  to  be  collected  out  of  the  defendant  for  the 
use  of  th^e  county,  when  the  same  has  been  paid  out  of  the 
county  funds,  in  case  of  conviction,  in  the  same  manner  us 
other  costs. 

To  fix  the  liability  of  a  convicted  defendant  for  the  wit* 
ness'  fees,  it  is  only  necessaty  to  show  a  substantial  com- 
pliance with  the  provisions  of  that  act  on  the  part  of  the 
witness  and  i^he  Court.  Here,  the  witness  had  made  the 
affidavit  required,  and  in  the  manner  required.  It  does  not 
appear  that  the  same  was  countersigned  by  the  Clerk  of  the 
Court ;  if  it  was,  then  nothing  more  was  necessary  in  the 
absence  of  rebutting  proof;  but  it  does  not  appear  that  the 
affidavit  was  not  countersigned  by  the  Clerk,  and,  in  the  ab- 
sence of  affirmative  proof  of  that  fact,  the  presumption  is 
that  it  was  so  countersigned.  Whether  the  affidavit  was  so 
countersigned  or  hot  is  immaterial  in  this  case,  for  after  the 
affidavit  was  so  made,  it  was  submitted  to  the  Court,  who 
approved,  and  ordered  the  same  to  be  paid  out  of  the  funds 
of  the  county,  and  taxed  in  the  bill  of  costs  of  the  case,  and 
this,  in  the  opinion  of  this  Court,  was  a  substantial  compli- 
ance with  the  requirements  of  the  act,  and  fixed  the  liability 
of  the  plaintiff  in  error  for  the  payment  of  the  same.  Of 
course,  the  plaintiff  in  error  was  not  excluded  thereby  from 
showing  that  the  affidavit  was  false,  that  she  did  not  attend 
the  stated  number  of  days,  or  travel  the  distance  charged,  or 
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that  she  was  a  citizen  of  Dougherty,  and  therefore  not  enti- 
tled to  so  mach  compensation ;  and  this  was  what  he  pro- 
posed to  do,  and  for  that  purpose  an  issue  was  allowed  him 
by  the  Court  to  be  tried  by  a  jury. 

2.  But,  as  he  offered  no  evidence  to  support  his  issue,  the 
btervention  of  the  jury  was  wholly  unnecessary.  The  Court 
did  right  to  refuse  the  motion  to  discharge  the  rule  nisi;  in- 
deed the  Court  ought  to  have  made  the  rule  absolute  without 
submitting  it  to  the  jury,  there  being  no  evidence  whatever 
offered  by  the  plaintiff  in  support  of  this  issue. 

Judgment  affirmed. 


Willet  vs.  Pbice. 


1.  Where  one  is  served  with  summons  of  garnishment,  under  the  attach- 
ment Act  of  1S56,  and  fails  to  make  answer  at  the  first  Term,  and 
again  at  the  second,  until  after  judgment  is  had  by  the  plaintiff  on  his 
attachment  debt,  and  after  judgment  is  given  by  the  Court  against  the 
garnishee  for  the  attachment  debt,  he  being  still  in  default,  the  answer 
coming  in  after  this,  although  at  the  same  Term,  and  on  the  same  day 
in  which  judgment  was  rendered,  comes  too  late  to  benefit  the  gar- 
niehee.  The  Court,  under  the  circumstances,  has  no  power  to  relieve 
him  from  the  judgment  so  decided  against  him. 

Certiorari^  in  Sumter  Superior  Court.     Decided  by  Judge 
Allen,  at  the  October  Term,  1860. 

The  record  in  this  case  exhibits  the  following  facts,  to-wit : 
John  V.  Price  sued  out  an  attachment  against  George  A. 
Brown,  returnable  to  the  May  TMrm,  1857,  of  the  Inferior 
Court  of  Sumter  county^  in  which  Asabel  A.  Willet  was 
served  with  a  writ  of  garnishment  requiring  him  to  appear  at 
the  said  May  Term,  1857,  of  said  Inferior  Court,  then  and 
there  to  answer,  on  oath,  what  he  was  indebted  to,  or  what 
effects  of  the  said  George  A.  Brown,  he  then  had  in  his 
hands,  or  did  have,  at  the  time  of  serving  said  summons  of 
garnishment.  The  said  Asabel  A.  Willet  failed  to  appear 
at  said  May  Term,  1867,  and  failed  to  answer  said  summ' 
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at  said  term.  At  the  November  Term,  1857,  of  the  said 
Inferior  Court,  Price  obtained  a  verdict  and  judgment  against 
said  Brown  for  $3,523  63,  principal,  with  interest  thereon 
from  the  23d  day  of  February,  1857.  The  verdict  and 
judgment  were  obtained,  in  the  forenoon,  and  after  the  same 
were  obtained,  the  counsel  of  Price  moved  to  enter  up  a 
judgment  against  the  said  Willet,  as  garnishee,  which  motion 
the  Court  then  granted,  and  judgment  was  entered  against 
said  garnishee  for  the  amount  of  the  plaintiff's  judgment 
against  Brown,  the  defendant,  inasmuch  as  the  said  gar- 
nishee was  still  in  default,  and  had  failed  to  answer  said 
summons  of  garnishment.  On  the  same  day,  but  after  said 
judgment  against  the  garnishee  had  been  rendered,  the  said 
Willet  appealed  in  Court  and  filed  his  answer  to  said  sum- 
mons of  garnishment,  in  which  he  denied  being  indebted  to 
the  said  George  A.  Brown  in  any  manner,  either  at  the  time 
the  garnish mefit  was  served,  or  at  any  time  subsequent  thereto ; 
and  that  the  only  effects  of  the  said  Brown  that  he  then  had 
in  his  hands,  or  that  he  did  have  at  the  time  the  summons 
was  served,  was  a  note  on  A.  A.  Danforth  for  $47  61 ;  and 
some  other  notes  eLudfi.fas,  set  forth  in  his  answer,  and  all  of 
which  were  in  the  hands  of  J.  M.  Coker  and  William  Li. 
Johnson,  arbitrators,  and  which  were  subject  to  the  order  and 
disposition  of  the  Court.  Immediately  afler  the  filifig  of 
said  answer,  the  said  Willet,  by  his  counsel,  made  a  mere 
verbal  motion  to  the  Court  to  set  aside  said  judgment  against 
the  garnishee,  upon  the  ground  that  the  filing  of  said  answer 
subsequently  to  the  judgment,  and  during  the  Term,  and 
before  the  jury  was  discharged,  was  a  compliance  with  the 
requirements  of  law,  which  motion  was  then  and  there,  at 
said  November  Term,  1857,  overruled  by  the  decision  and 
judgment  of  the  Court.  The  minutes  of  Court  do  not  show 
the  motion  or  the  judgment  pronounced  by  the  Court  tbereon. 
At  the  January  adjourned  Term,  1859,  of  said  Inferior 
Court,  counsel  obtained  a  regular  rule  nm,  calling  upon  the 
said  John  Y.  Price  to  show  cause  why  said  judfgment  should 
not  be  set  aside  and  vacated,  on  the  same  grounds  stated  in 
the  verbal  motion  aforesaid.     This  rule  nm  was  regularly 
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served  apon  the  counsel  of  Price,  and  Price  responded  under 
oath  to  said  rule  nm,  alleging  the  facts  hereinbefore  set  forth, 
and  upon  the  hearing  of  said  rule  nisi,  and  the  said  answer 
thereto^  the  Court  passed  the  following  order,  to-wit : 

"  A  rule  nisi  having  been  served  on  John  V-  Price,  to 
ghow  cause  why  said  judgment  should  not  be  set  aside,  and 
the  said  John  Y.  Price  having  responded  in  writing  under 
oath,  which  response  is  admitted  to  be  true,  it  is  ordered  and 
adjudged  by  the  Court  that  .the  said  rule  niei  be  discharged, 
upon  the  ground,  that  the  Court  passed  upon  said  motion  at 
the  November  Term,  1857,  and  that  the  case  has  been  deter- 
miaed  by  this  Court,  in  which  AsabeL  A.  Willet  has  acqui- 
esced for  two  ycars/^  This  order  and  judgment  was  excepted 
to,  according  to  law,  and  the  case  was  carried  by  writ  of 
cerUorariy  to  the  Superior  Court  of  Sumter  county,  and  upon 
the  hearing,  was  dismissed  by  the  presiding  Judge.  This 
decision  is  the  error  complained  of. 

S.  C.  ELA.M  for  the  plaintiff  in  error. 

J.  J.  ScABBOROUGH  and  McCoy  and  Hawkins,  contra. 

By  the  Court. — Lyon,  J.,  delivering  the  opinion. 

John  V.  Price  having  prayed  an  attachment  against 
Geo.  A.  Brown,  returnable  to  the  May  Term,  1857,  of  Sum- 
ter Inferior  Court,  caused  a  summons  of  garnishment  to  be 
served  on  Asabel  A.  Willet,  returnable  to  that  term  of  the 
Court.  To  this  summons  Willet  failed  to  make  answer  at 
the  return  term,  and  at  the  November  Term,  1857,  after  the 
plaintiff  in  attachment,  Price,  had  obtained  judgment  on  the 
attachment  against  the  principal  debtor,  Brown,  the  Court, 
on  motion  of  plaintiff's  counsel,  gave  judgment  against  the 
garnishee,  Willet,  for  the  principal  and  interest  of  the  attach- 
ment debt,  he  having  failed  to  make  any  answer  up  to 
that  time.  After  the  judgment  was  thus  rendered  by  the 
Court,  Willet,  the  garnishee,  came  in  and  filed  his  answer, 
denying  indebtedness,  etc.,  and  moved  the  Court,  verbally,  to 
fiet  aside  the  judgment  rendered  against  him  in  said  cause 
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whidi  motion  the  Court  refused.  Willet  took  no  further 
^ps.to  relieve  himself  from  this  judgment^  or  to  enforce  his 
motion  to  set  aside  the  judgment,  until  an  adjourned  Term  of 
the  Inferior  Court  of  Sumter  county,  held  in  Januaiy,  1859, 
when,  upon  the  application  of  Willet,  that  Court  granted  a 
rule  nim,  calling  on  Price  to  show  cause  why  the  judgment 
should  not  be  set  aside,  on  the  ground  that  he,  Willet,  at  the 
same  term,  and  on  the  same  day  on  which  judgment  had 
been  rendered  against  him,  but  afterwards,  had  filed  his 
answer  thereto,  etc.,  to  which  rule  nisi  Price  answered  in 
writing,  and,  on  oath,  reciting  the  facts  as  stated  above. 
Upon  the  coming  in  of  that  answer,  Willet,  by  his  coansel, 
moved  to  make  his  motion  to  set  aside  the  judgment,  abso- 
lute, which  motion  the  Court  refused,  and  discharged  the 
rule  nisi.  To  this  judgment  of  the  Inferior  Court,  Willet 
sued  out  a  writ  of  certiorari^  and  upon  the  hearing  thereof 
before  the  Superior  Court,  that  Court  refused  the  application, 
and  discharged  the  writ,  and  that  is  the  decision  complained 
of  before  us. 

The  Attachment  Act  of  the  4th  of  March,  1856-^Pam.,  p. 
29— enacts,  that  when  the  garnishee  fails  to  appear  and 
answer  at  the  Term  of  the  Court  at  which  he  is  required  to 
appear,  the  case  shall  stand  continued  until  the  next  Term 
of  the  Court,  and  if  he  shall  fail  to  appear  and  answer  by 
the  next  Term  of  the  Court,  the  plaintiff  in  attachment  may, 
on  motion,  have  judgment  against  him  for  the  amount  of  the 
judgment  he  may  have  obtained  against  the  defendant  in 
attachment,  etc. 

The  garnishee  was  required  to  answer  at  the  return  term 
of  the  summons;  having  failed  to  do  this,  the  law,  for  his 
benefit,  allowed  the  case  to  stand  continued  until  the  next 
term,  so  that  he  might  have  the  fullest  time  and  opportunity 
in  which  to  be  heard  in  answer  to  the  summons. ,  The  next 
term  comes,  and  there  is  still  no  answer,  although  the  statute 
expressly  provides  that,  unless  the  answer  is  made  by  that 
time,  the  plaintiff  shall  have  judgment  against  him ;  not  only 
that,  but  the  case  is  regularly  called,  tried,  and  judgment 
rendered,  in  strict  compliance  with  the  statute ;  and  after  all 
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this,  the  garnishee  appears  and  files  his  answer,  without  the 
dightest  excuse  for  his  not  having  filed  it  earlier.  In  the 
opinion  of  this  Coart,  the  answer  came  too  late  to  benefit 
the  garnishee.  The  construction  that  we  give  this  act  is, 
that  the  answer  must,  at  least,  be  made  and  filed  before  judg- 
ment is  bad  against  the  garnishee.  Ailer  the  judgment  had 
been  prononneed,  and  the  rights  of  the  plaintiff  in  attach- 
ment fixed,  by  what  right,  or  under  what  rule  of  law,  could 
the  Court  have  opened  and  set  aside  its  own  judgment,  pro- 
nounoed  in, strict  obedience  to  the  statute?  We  are  at  a  loss 
to  imagine  on  what  principle  the  application  is  founded. 

If  it  be  true  that  the  garnishee  Was  not  indebted  to  the 
defendant  in  attachment,  nor  had  his  effects  in  hand,  as  is 
stated  in  his  answer,  then  the  case  is  an  exceedingly  .hard! 
one;  but  it  was  brought  on  the  garnishee  by  his  continued 
and  wilful  n^lect  of  the  plain  and  positive  requirements  of 
the  statute ;  and,  from  the  consequences  of  such  conduct,  ^ 
this  Court,  nor  any  other,  has  the  power  to  relieve  him  on 
the  case  made. 

Judgment  affirmed. 


Walker,  Ex'r,  vs.  Griggs. 

1.  The  anbaeqaent  promise  to  take  a  case  ont  of  the  statute  of  limita* 
tions,  mast  apecify,  or  plainlj  refer  to  the  particular  demand  or  cauae 
of  action,  to  be  renewed  or  created  hj  it. 

2.  Where  the  promiae  relied  on  refers  to  notes  generally,  without  speci- 
fying amounts,  dates,  etc.,  the  promise  is  insufficient. 

3.  If  the  plaintiff,  to  identify  the  note  sued  upon,  as  the  subject  of  the 
written  promise,  introduces  other  proof  which  foils  to  satisfy  the  jury 
OD  this  point,  this  Court  will  not  interfere  to  control  their  finding, 
although  the  Court  may  be  of  the  opinion  that  the  aliunde  testimony 
preponderated  against  the  conclusion  of  the  jury ;  especially  when  the 
party  sought  to  be  charged  is  a  surety,  and  the  debt  has  been  barred, 
as  to  him,  for  many  years. 

Assumpsit,  in   Webster  Superior  Court.      Tried  before 
Judg?  Pbrkins,  at  the  September  Term,  1860. 
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This  was  an  action,  brought  by  John  H.  Walker,  as  exec- 
utor of  Joel  Walker,  deceased,  against  James  Griggs,  to 
recover  the  amount  of  a  promissory  note,  made  by  James  A. 
Merriwether,  as  principal,  and  James  Griggs,  as  security,  pay- 
able to  the  said  Joel  Walker,  or  bearer,  dated  the  23d  of 
December,  1840,  due  the  25th  of  December  next  thereafter, 
for  $2,653  52,  with  interest  from  date,  if  the  principal  should 
not  be  punctually  paid. 

There  were  also  counts  in  the  declaration,  alleging  a  new 
promise  to  pay  the  note,  which  new  promise  was  embodied 
in  certain  letters  hereinafter  set  forth. 

The  defendant  resisted  a  recovery  by  the  plaintiff,  on  the 
around  that  the  note  sued  on  had  been  paid,  and  also  that 
the  plaintiff's  cause  of  action,  if  any,  was  barred  by  the 
statute  of  limitations. 

On  the  trial  of  the  case  in  the  Court  below,  the  following 
testimony  was  adduced,  to-wit : 

Evidence  for  the  Plaintiff. 

The  original  note,  of  which  the  following  is  a  copy,  with 
the  credits  thereon,  all  of  which  credits  were  proven  to  "be 
in  the  handwriting  of  James  A.  Merriwether,  except  the  last 
one,  which  was  proved  to  be  in  the  handwriting  of  J.  Adams, 
administrator  of  James  A.  Merriwether : 

"  By  the  25th  of  December  next,  we,  or  either  of  us, 
promise  to  pay  Joel  Walker,  or  bearer,  twenty-six  hundred 
and  fifty-three  52-100  dollars,  with  interest  from  date,  but,  if 
the  principal  is  punctually  paid,  the  interest  to  be  remitted. 

^^  James  Merbiwktheb. 
"  James  Grigos,  Security. 

"  23d  December,  1840." 

^    ^'Beceived,  $135.00,  May  1,1845. 

"Received,  $98.23,  July,  1845. 

"Received,  0138.55,  February  12,  1849. 

"  Received,  seven  hundred  and  fifty  dollars,  May  28th, 
1851. 

"  Received,  of  J.  Adams,  administrator  of  J.  A.  Merri* 
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wether^  deceased^  the  sum  of  fourteen  hundred  and  fiftj-four 
29-100  doUarSy  in  fall  of  the  amount  decreed  to  be  paid  to 
this  note,  by  said  administrator,  and  in  full  of  the  estate  in 
the  hands  of  daid  administrator ;  said  decree  rendered  at 
April  Term,  1856,  of  Putnam  Superior  Court. 

John  H.  Walker,  Adm^r. 
"October  1st,  1866.'' 

An  original  letter,  of  which  the  following  is  a  copy,  to-wit : 

Eatonton,  Ga.,  February  6,  1857. 
"  James  Griggs,  Esq.: 

"  Dear  Sir  :  Mr.  John  H.  Walker  not  having  come  here 
as  I  expected,  I  have  not  seen  him  in  reference  to  the  note 
you  left  with  me  on  Mr.  Wesley  Griggs  to  sell  to  Walker. 
I  received  your  message,  through  Mr.  Gatewood,  to  sell  the 
note  to  any  one  else,  and  not  wait  for  Walker.  I  saw  Mr. 
Cnllen  Beed;  he  may  take  it  at  10  per  cent  off,  if  he  can  ^ 
raise  the  money — promised  to  iBce  me  again  about  it.  If  he 
will  take  it  at  that  rate,  it  will  be  about  the  best  that  I  can 
do  for  you.  Nothing  definite  having  been  done  by  you  in 
reference  to  paying  the  notes,  Mr.  Walker  holds  the  late 
Jodge  Merriwether  and  you  as  his  security.  I  thought  it 
best  to  write  to  you  about  the  same,  before  they  were  put  in 
suit  The  decree  passed  at  last  September  Court,  directing 
what  amount  was  to  be  paid  by  me  as  administrator  of  Judge 
Merriwether  on  said  claims,  in  full  of  all  the  estate  of  Judge 
Merriwether  in  my  hands — the  balance  falls  on  you.  The 
papers  will  have  .to  be  sued,  if  a  definite  arrangement  is  not 
shortly  made  to  prevent  it.  I  will  write  to  Mr.  Walker  to- 
day. How  would  it  suit  you  to  pay  the  note  on  Mr,  Wes- 
ley Griggs  on  these  notes,  and  give  your  note  for  the  balance, 
and  get  indulgence  from  Walker  for  the  balance,  and  also 
get  him  to  indulge  you  on  the  fi.fa.f  Or,  if  Walker  is  wil- 
ling— and  I  think  he  ought  to  be — for  you  to  give  your  note 
for  the  unpaid  balance  on  these  notes,  on  which  you  are  secu- 
rity for  Judge  M.,  and  give  you  further  indulgence.  As  it 
is,  I  feel  bound  to  write  to  Walker  about  the  notes,  and  see 
what  direction  he  will  give  in  the  business.    If  you  and  he 
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had  met  here,  you  might  have  made  some  arrangement  aboot 
these  papers,  but,  he  not  coming,  and  yon  leaving  before  the 
business  was  adjusted,  leaves  me  only  where  Walker  pat  me 
when  he  desired  the  notes  to  be  sued  for  the  unpaid  balance. 
Be  pleased  to  answer  this  on  receipt  of  it  that  I  may  know 
what  to  depend  upon,  otherwise,  unless  Walker  gives  a  differ- 
ent direction,  the  papers  will  have  to  be  put  in  suit.  I  hope 
it  will  meet  Walker's  views  to  give  you  further  indulgence, 
but  that  is  between  you  and  him.  He  wanted  the  papers 
sued  to  March  Court  next,  for  the  unpaid  balance,  and  hence 
I  write,  in  order  to  know  what  shall  be  done. 

"  Respectfully,  J.  Abams." 

An  original  letter,  of  which  the  following  is  a  copy,  to- wit: 

"Preston,  10th  February,  1856. 
"  J.  AdamSy  Esqr,: 

"  Deak  Sib  :  I  have  just  received  yours  of  the  6th.  I 
regretted  very  much  my  not  seeing  Mr.  Walker  in  Macon. 
He  had  just  lefl.  I  wrote  to  him  from  there  to  be  certain 
to  meet  me  in  Eatonton  at  March  Court,  that  I  was  very 
anxious  to  see  him,  and  try  to  make  some  arrangements  with 
him  in  the  notes  of  Judge  Merri  wether,  without  suit;.  I  be- 
lieve I  can  give  him  satisfaction  without  suing,  for  I  am 
truly  tired  of  paying  cost  and  being  soed.  I  wonld  rather, 
greatly,  settle  the  matter  without  further  expense.  The  money, 
raised  from  the  note  on  Wesley,  that  is  in  your  hands,  will 
all  be  paid  to  John  H.  Walker's  claims ;  but  I  have  prom- 
ised Wesley  that  the  last  note  shall  go  to  the  payment  of  the 
fi.fa.  that  is  open  against  him,  which  I  believe  to  be  jost. 
I,  perhaps,  will  bring  some  money  with  me  when  I  come  to 
Putnam;  if  so,  it  will  be  paid  on  the  Merri  wether  note.  I 
will  pay  as  fast  as  I  can,  without  suit,  you  may  rely  on  it. 
Write  to  Walker,  and  try  to  have  the  receipt  for  Carswell 
&  Floyd's  note  credited  on  the  Branham  &  King^.  fa.;  thus, 
there  will  be  more  money  to  spare  for  the  Merriwether  notes. 
Please  ascertain  what  is  due  on  that  ^. /a.  against  I  come  up. 
Mr.  Davis  has  Mr.  Walker's  receipt  for  the  note.    Do  what 
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joa  can  fer  me,  and  it  will  be  highly  appreciated  bj  a  friend. 

Let  me  hear  firom  you. 

"  James  Gbigqs/' 

The  Acts  of  the  General  Assembly  of  the  State  of  Geor- 
gia, showing  that  the  name  of  Kinchafoonee  county  was 
changed  to  that  of  Webster,  and  that  of  the  town  of  Mcin- 
tosh to  that  of  Preston,  on  the  2l8t  of  February,  1856. 

James  J.  Scarborough  testified :  That,  on  the  trial  of  this 
case  once  before,  James  Griggs,  in  response  to  a  notice  to 
produce  the  letter  of  J.  Adams  to  him,  dated  6th  of  Febru- 
ary, 1856,  testified  that  he  never  received  a  letter  of  that 
date,  and  had  never  received  but  one  letter  from  said  Adams 
on  the  subject  of  the  Merriwether  notes,  and  that  was  dated 
6th  of  February,  1857,  to  which  the  letter  sued  on  was  in 
reply. 

Here  the  plaintiff  rested. 

EVIDENCE  FOR  THE  DEFENDANT. 

An  original  note,  of  which  the  following  is  a  copy,  to-wit: 

"  $500.    By  the  26th  December  next,  we,  or  either  of  us, 

promise  to  pay  Joel  Walker,  .or  bearer,  five  hundred  dollars, 

for  value  received,  with  interest  from  date. 

''  J.  A.  Merbiwethek, 

"  Jas.  Griggs,  Security. 
"March  19th,  1851." 

On  this  note  the  following  credits  were  endorsed,  to-wit :' 

Paid,  by  J.  Adams,  as  administrator  of  Merriwether, 
$206.52,  in  fiill  of  its  pro  rata  share  of  the  assets  in  his 
hands.     1  October,  1856. 

Paid  in  full  by  James  Griggs.     16  March,  1857. 

A  vnit  of  Jieri  faciaSy  issued  from  the  Superior  Court  of 
Putnam  county,  in  favor  of  Henry  Branham  and  Jesse  King 
against  James  Griggs,  dated  the  2d  of  October,  1846,  and 
founded  on  a  judgment  obtained  on  the  25th  of  September, 
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1846,  for  $3,995.47,  principal ;  $239.71  interest  up  to  the 
judgment,  and  $7.37^  for  cost. 

On  said  fi,  fa.  the  following  entries  and  credits  were  en- 
dorsed, to-wit: 

'^  We  assign,  transfer,  and  give  control  of  this  fi.  fa.  to 

Joel  Walker,  for  value  received,  without  recourse  on  us. 

"  Henry  Branham, 

''  Jesse  King. 
"  17  March,  1847." 

'^  Received,  of  James  Griggs,  four  hundred  and  seven  dol- 
lars and  62  cents  on  this  fi.  fa. 

S.  A*  Wales,  Prff^s  Attorney. 
"17th  March,  1847." 

"  Received,  1st  March,  1853,  five  hundred  dollars  on  this 
fi'fa. 

"  Received,  of  James  Griggs,  by  the  hand  of  J.  Adams,  the 
sum  of  one  thousand  dollars,  in  part  payment  of  this  fi.  fa. 

"May  1,  1854.  John  H.  Walker, 

Ex'r  of  Joel  Walker." 

"  Received  of  the  within  fi.  fa.,  four  hundred  and  nine 
38-100  dollars,  this  January  3d,  1855. 

"John  H.  Walker, 
"Ex'r  of  Joel  Walker." 

"  Received  of  the  within,  sixteen  hundred  and  fifly  dol- 
lars.    January  10,  1856. 

"  Received  of  James  Griggs,  defendant,  the  sum  of  nine 
hundred  dollars  in  part  payment  of  this  fi.  fa. 

"J.  Adams, 
"  Att'y  for  J.  H.  Walker,  Ex'r." 
"March  20,  1856. 

"Received  of  defendant,  James  Griggs,  by  the  hand  of  C. 
D.  Pearson,  four  hundred  and  fifty-two  dollars  on  this  fL  fa. 

"J.  Adaics, 
Att'y  for  J.  H.  Walker,  ExV." 
"March  22d,  1856. 
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"  Received  of  James  Griggs,  hereon,  the  sum  of  five  hun- 
dred dollars.    January  28,  1857. 

"J.  Adams, 
"  AttV  at  I^w  of  J.  H.  Walker,  Ex'r." 


"Received  of  James  Griggs,  the  sum  of  fifteen  hundred 
and  seventj-one  dollars  and  65  cents,  a  part  of  the  money 
arising  from  the  sale  of  a  note  by  me,  for  him,  on  Wesley 
Griggs,  to  Alexander  Reid,  payment  in  full  of  the  balance 
due  on  this  fi.  fa.     March  16,  1856. 

"J.  Adams, 
"Att'y  at  Law  for  John  H.  Walker, 
"  Ex'r  of  Joel  Walker,  deceased." 

"Received  from  James  Griggs,  seven  dollars  and  37  cents, 
the  cost  of  this  fi,  fa. 

"J.  NiCKOLSOX,  Clerk." 

There  were  also  two  levies  on  said  fi.  fa.,  one  on  a  house 
and  lot  in  Eatonton,  as  the  property  of  defendant  Griggs, 
dated  1st  February,  1855;  the  other  on  seven  hundred  acres 
of  land  lying  on  Murder  creek,  in  Putnam  county,  as  the 
property  of  Griggs,  dated  1st  February,  1855.  Both  of  these 
levies  were  dismissed  by  order  of  John  H.  Walker,  Executor, 
on  the  19th  of  February,  1855. 

The  defendant  also  read  in  evidence  so  much  and  such 
parts  of  an  exemplified  record  of  a  case  in  equity,  iii  Putnam 
Superior  Court,  brought  by  Jefierson  Adams,  as  the  admin* 
istrator  of  James  A.  Merriwether,  deceased,  against  the 
creditors  of  the  estate  of  deceased,  to  marshal  the  assets  of 
^id  estate,  as  showed  the  indebtedness  of  Merriwether, 
and  Griggs  as  his  security,  to  Joel  Walker,  and  to  John  H. 
Walker  as  his  Executor;  and  such  parts  as  showed  the 
indebtedness  of  James  Griggs  to  said  Walker  and  said  exec-. 
otor. 

Here  the  defendant  rested. 

The  plaintiff  in  rebuttal,  read  in  evidence  so  much  of  the 
said  record  of  said  case  in  equity  as  showed  the  indebted- 
ness of  Merriwether,  and  Griggs  as  his  security,  to  said 
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Walker,  and  the  indebtedness  of  said  Griggs  to  Walker,  at 
the  date  of  the  letter  ih  which  the  new  promise  is  alleged  to 
be  contained,  and  which  is  hereinbefore  stated. 

The  evidence  being  closed  on  both  sides,  the  presiding 
Judge  charged  the  jury  as  follows,  to-wit :  That  if  the  jury 
believe,  from  the  evidence,  that  the  letter  of  the  defendant 
contains  an  absolute,  clear,  distinct  and  unequivocal  promise 
to  pay  the  Merriwether  notes,  to  which  defendant  was  secu- 
rity, and  that  the  note  sued  on  is  one  of  the  identical  notes 
referred  to  in  the  letter  of  defendant,  and  that  he  intended  to 
include  the  same  in  said  promise,  then  they  will  find  for  the 
plaintiff.  The  jury  will  take  into  consideration  J.  Adams' 
letter,  in  so  far  as  to  ascertain  only  what  note  or  notes,  claim 
or  claims,  were  referred  to  by  defendant,  and  to  ascertain  the 
meaning  and  import  of  his  letter. 

The  jury  returned  a  verdict  for  the  defendant. 

Counsel  for  the  plaintiff  then  moved  for  a  new  trial  of 
said  case,  on  the  grounds : 

Ist.  Because  the  verdict  is  contrary  to  law, 

2d.  Because  the  verdict  is  contrary  to  the  evidence,  the 
weight  of  evidence,  and  against  and  without  evidence. 

3d.  Because  the  verdict  is  contrary  to  the  charge  of  the 
Judge  before  stated. 

This  motion  was  overruled  and  a  new  trial  denied,  and  the 
plaintiff  \n  error  seeks,  by  his  writ,  a  reversal  of  tlrat  judg- 
ment. 

Scarborough  for  plaintiff  in  error. 

McCay  &  Hawkins  for  defendant  in  error. 

By  the  Court. — Lyon,  J.,  delivering  the  opinion. 

This  was  a  motion  for  a  new  trial,  on  the  grouqd  that  the 
verdict  of  the  jury  is  strongly  and  decidedly  against  the 
weight  of  the  evidence,  which  was  refused  by  the  Conrt 
below,  and  brought  before  us  for  review  by  writ  of  error. 

The  debt,  upon  its  face,  is  barred  by  the  statute  of  limitB- 
tions,  as  to  the  defendant,  and  the  plaintiff  sought,  on  the 
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trial,  to  take  the  case  out  of  the  operation  of  that  statute^ 
which  was  relied  on  by  defendant  as  a  defence  thereto,  by 
the  sabseqaent  promise  or  acknowledgment  of  the  debt,  as 
contained  in  a  letter  written  by  defendant  to  J.  Adams,  on 
10th  Febraary,  1857,  in  reply  to  one  written  to  him  by  Mr,. 
Adams  on  the  6th  of  that  month. 

Aooording  to  the  rule  laid  down  by  this  Court,  in  Martin 
v&  Broach,  6  Ga.,  31,  an  acknowledgment  or  promise  suf-- 
ficient  to  obviate  the  statute  of  limitations,  or  impose  a  new 
obligation,  must  specify,  or  plainly  refer  to,  the  particular 
demand  or  cause  of  action  to  be  renewed  or  created  by  it. 

2.  Tried  by  this  rule,  is  this  demand,  now  sued  upon, 
specified,  or  plainly  referred  to,  in  the  acknowledgment  or 
promise  contained  in  the  defendant's  letter  of  10th  Febru- 
ary, 1856?  We  think  not.  Mr.  Adams,  in  his  letter,  refers 
generally,  to  the  notes  held  by  Mr.  Walker  on  the  late  Judge 
Merri  wether,  and  defendant  as  security.  He  makes  no  men- 
tion whatever  of  the  number  of  the  notes  so  held,  the 
amount  due  on  the  notes,  or  when  they  were  given  and  made 
payable.  The  defendant,  in  his  reply,  makes  the  same  sort 
of  general  reference.  In  neither  one  is  this  particular  debt 
specified,  or  plainly  referred  to. 

3.  The  plaintiff,  in  order  to  identify  the  note  sued  on-  as 
the  one  referred  to  by  the  defendant's  letter,  introduced  in 
evidence  an  exemplification  of  a  proceeding  in  equity  in 
pQtnam  Superior  Court,  by  Jefferson  Adams,  as  the  admin- 
istrator of  Judge  Merriwether's  .estate  against  the  creditors 
of  that  estate,  for  the  purpose  of  marshaling  and  distrib- 
uting among  those  entitled  to  the  same,  the  assets  of  that 
estate,  in  which  this  particular  debt  was  specified  as  one 
held  by  Walker ;  one  other  note  by  Merriwether,  and  defend- 
ant as  security,  was  enumerated  therein,  as  belonging  to,  and 
held  by,  Walker ;  also^  an  execution  against  defendant  and 
Merriwether,  but  which  was,  in  fact,  the  individual  debt  of 
Merriwether.  The  execution  was  fully  paid  off  out  of  the 
assets,  and  the  notes  received  a  pro  rata  share  out  of  the 
assets  of  thirty  cents  on  the  dollar,  which  was  credited  on 
them.     This  evidence  is  very  conclusive  that  the  notes' 
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referred  to  by  Mr.  Adams,  in  his  letter,  was  the  note  for 
$500,  and  the  demand  sued  on  as  the  notes  held  by  him  for 
Mr.  Walker  on  Merriwether  and  defendant;  and  it  also 
raises  a  very  strong  presumption  that  defendant,  who  was  a 
party  to  the  proceeding  in  equity  in  Putnam,  so  understood 
the  reference,  and  promised  accordingly,  but  the  presump- 
tion is  not  so  strong  as  to  be  conclusive.  The  defendant 
might  not  have  understood  the  note  sued  on  to  be  one  of  the 
notes  referred  to,  though  it  is  probable  tnat  he  did,  and 
intended  that  his  promise -should  apply  to  it.  But  it  was  a 
question  of  fact  for  the  consideration  of  the  jury,  and  they 
having  found  that  the  promise  did  not  apply  to  this  demand, 
and  the  Judge  who  tried  the  case  having  refused  to  disturb 
their  verdict,  we  do  not  feel  at  liberty,  under  the  circum- 
stances, to  control  that  discretion.  This  is  a  very  old  debt, 
made,  in  1840,  due  in  1841,  has  been  actually  barred,  as 
against  this  defendant,  since  1848,  and  he  is  but  the  security. 
A  promise,  or  acknowledgment  to  revive  the  debt  as  to  him, 
ought  to  be  so  clear  and  explicit  as  to  the  particular  debt, 
that  there  could  be  no  doubt  as  to  his  intention  to  renew  his 
obligation  to  pay  the  debt. 
Judgment  affirmed. 


Black  v^.  McBain. 


A  promise  in  writing,  to  pay  the  debt  of  a  third  person,  is  a  good  and 
valid  promise,  although  no  consideration  appears  under  the  Act  of 
19th  January,  1852,  that  Act  being  unrepealed. 

Complaint,  in  Sumter  Superior  Court.  Tried  before  Judge 
Allen,  at  the  October  Term,  1860. 

William  A.  Black  instituted  an  action  against  Newnan 
McBain,  to  recover  the  sum  of  money  mentioned  in  an  agree- 
ment, of  which  the  following  is  a  copy,  to-wit : 

*    "  Whereas,  Wm.  A.  Green  has  hired,  ffcm  Wm.  A..  Black, 
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a  negro  boy,  Ike,  and  has  not  yet  given  any  note  for  the 
hire  of  said  negro :  Now,  I  promise  and  agree,  and  hereby 
bind  myself  to  pay  to  said  Wm.  A.  Black,  one  hundred 
dollars,  by  the  25th  of  December  next,  for  the  hire  of  said 
negro.  N.  McBain.  • 

"  18th  of  March,  1867.'' 

On  the  trial  of  the  case,  the  plaintiff  introduced  in  evi- 
dence said  written  agreement,  and  proved  that  Green  did 
hire,  and  enjoy  the  services  of  the  negro,  Ike,  in  the  year 
1857 ;  that  when  Green  hired  the  negro,  he  promised  to  give 
his  note,  with  security,  for  one  hundred  dollars,  but  never 
did  so. 

The  plaintiff  here  rested;  and  the  presiding  Judge,  on 
motion,  awarded  a  non-suit  against  the  plaintiff,  on  the 
ground  that  the  contract  and  promise  of  the  defendant  was 
void  by  the  statute  of  frauds. 

This  judgment  was  excepted  to  by  the  plaintiff,  and  is  the 
error  alleged  in  the  record  in  this  case. 

B.  Hill  for  plaintiff  in  error. 

McCay  &  Hawkins  for  defendant  in  error. 

By  the  Court — Lyon,  J.,  delivering  the  opinion. 

Ought  the  Court  to  have  awarded  a  non-suit  in  this  case  ? 
We  think  not.  The  paper  sued  upon  was  the  agreement  in 
writing  of  the  defendant  to  pay  the  debt  of  a  third  person, 
one  Wm.  A.  Green.  Such  agreement,  by  the  Act  of  19th  Jan- 
nary,  1852,  '^  is  sufficient  to  maintain  an  action  on  the  same, 
ahhoagh  no  consideration  may  be  expressed  in  the  written 
agreement  to  do  the  same." — See  Pam.  Acts,  p.  243.  The 
Coart  below,  in  making  this  decision,  was  evidently  misled 
by  the  compiler's  marginal  note,  to  an  Act  of  February  16, 
1856,  Pam.,  page  240,  entitled  "  An  Act  to  repeal  an  act 
to  alter,  amend  and  explain  section  4th  of  an  act,  entitled  An 
Act  for  the  prevention  of  frauds  and  perjuries" :  "  Be  it  cn- 
ddedj  eU^  That  the  above  recited  act  be,  and  the  same  is 
Vol.  XXXII  9. 
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hereby  repealed.'^  On  the  margin  of  this  act  the  compiler 
makes  this  note:  "Repeals  Act  of  19th  January^  1852." 
That  note  was  erroneous,  for  the  Act  did  not  repeal  the  Act 
of  19th  January,  1852,  but  it  did  repeal  the  Act  6f  February 
20th,  1854,  for  this  latter  act  is  entitled  "An  Act  to  alter, 
amend,  and  explain  section  4th  of  an  act,  entitled  An  Act 
for  the  prevention  of  frauds  and  perjuries,^'  and  that  is  just 
the  title  of  the  act  repealed  by 'the  Act  of  February  16th, 
1856.  The  Act  of  19th  January,  1852,  is  entitled  "An 
Act  to  give  a  construction  to  the  fourth  section  of  the  Statute 
of  Frauds,  so  far  as  the  same  relates  to  a  party  defendant 
being  chargeable,  etc."  This  act,  that  of  19th  January,  1852, 
is  still  of  force,  and  unrepealed,  and,  of  course,  controls  this 
case. 

Judgment  reversed. 


Boatright  et  cd.,  va.  Heirs  of  Porter. 

1.  A  sberifiTs  deed  being  offered  in  evidence,  without  the  production  of 
the  execution  under  which  the  sale  was  made,  or  of  any  exemplifica- 
tion of  the  judgment,  but  it  appearing  that  great  diligence  had  been 
shown  to  procure  both :  Held,  thai  the  deed  was  properly  admitted  in 
evidencei  under  the  circumstances,  upon  the  faith  of  its  own  recitals. 

2.  In  an  action  of  ejectment,  evidence  of  the  general  bad  character  of  a 
man  who  was  both  feoffee  and  feoffor  in  the  chain  of  title  of  one  of  the 
parties,  but  who  was  connected  with  the  case  in  no  other  way  than  as 
his  name  so  appears  in  the  title,  is  inadmissible. 

3.  It  is  not  error  in  the  Court,  whilst  a  cause  is  progressing,  to  require 
one  party,  upon  motion  of  the  other,  to  deliver  up,  to  be  used  aa 
evidence,  papers  pertiuent  to  the  issue,  and  admitted  to  be  in  his  pos- 
sion  and  in  Court. 

4.  Under  the' Act  of  1764,  entitled  "An  Act  to  suppress  lotteries,  and  to 
prevent  other  excessive  and  deceitful  gaming,"  a  deed  made  in  cod> 
sideration  of  money  won  by  unlawful  gaming,  vests  no  title  in  the 
grantee,  but  the  title  passes  at  once  to  the  next  of  kin  of  the  gr&Dtor. 

6.  In  an  action  of  ejectment,  if  the  plaintiff  rely  upon  a  sheriff's  deed, 
'  which  is  junior  to  a  deed  from  the  defendant  in  execution,  put  in  evi- 
dence by  the  defendant,  he  must  show  affirmatsvely,  that  Uie  lietx  of 


MACON,  JANUARY  TERM,  1861.  131 

Boatright  et  aX. ,  vs.  Heirs  of  Porter. 

the  jadgment  under  which  the  sheriff  sold,  attached  prior  to  the  con- 
▼eyaDce  of  the  defendant  in  execution,  under  which  the  opposite  party 
claims. 

Ejectment  in  Dougherty  Superior  Court.  Tried  before 
Judge  Allsn,  at  the  December  Term,  I860. 

This  was  an  action  of  ejectment,  instituted  on  the  17th  of 
May,  1850,  in  favor  of  John  Doe,  on  the  demises  of  John  S, 
Porter,  Henry  J.  Porter,  Abraham  McLaws,  and  his  wife 
Sarah  McLaws,  heirs  at  law  of  John  S.  Porter,  deceased ; 
James  CaiiJege,  Martin  Fields,  Benedict  White,  and  Hamlin 
J.  Cook,  against  Richard  Roe,  casual  ejector,  and  John 
Boatright,  and  Matthew  Whitfield,  tenants  in  possession,  to 
recover  lot  of  land  number  16,  in  the  second  district  of  orig- 
inally Early,  now  Dougherty  county. 

On  the  trial  of  the  case  in  the  Court  below,  the  following 
testimony  was  adduced,  to-wit : 

EVIDENCE  FOR  THE  PLAINTIFFS. 

The  grant  from  the  State  of  Georgia  to  Benedict  White, 
for  the  land  in  dispute,  dated  the  29th  of  December,  1820. 

A  deed  from  Benedict  White  to  Martin  Fields,  for  the 
land  in  dispute,  dated  the  22d  of  May,  1824,  and  recorded 
the  28th  of  December,  1849. 

A  deed  from  Martin  Fields  to  James  Cartlege,  for  the 
land  ID  dispute,  dated  the  16th  of  March,  1826,  and  recorded 
the  28th  of  December,  1849. 

A  deed  from  James  Cartlege  to  John  S.  Porter,  dated  the 
2d  of  April,  1830,  and  recorded  the  28th  of  December,  1849, 
for  the  land  in  dispute. 

The  admissions  of  counsel  for  defendants,  that  the  land 
sued  for  was  situated  in  the  county  of  Dougherty,  and  that 
the  tenants  sued,  as  such,  were  in  possession  at  the  time  the 
process  was  served. 

Here  the  plaintiff  rested. 

EVIDENCE  FOR  THE  DEFENDANTS. 

A  copy  deed,  duly  certified  from  the  records  of  Early  Supe- 
rior Court,  from  Benedict  White  to  Edwin  Huff,  dated  30th 
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of  December,  1820,  and  recorded  in  December,  1821,  accom- 
panied with  an  affidavit,  accounting  for  the  non-production  of 
the  original. 

A  deed  from  Edwin  Huff  to  James  Anderson,  dated  24th 
of  September,  1822,  and  recorded  2l8t  of  October,   1823. 

Here  the  defendants  closed. 

EVIDENCE  FOR  THE  PLAINTIFFS  IN   REBUTTAL. 

Benedict  White  testified:   That  he  was  dulv  released 
from   liability  in  this  case;  that   he  resided  in  Columbia 
county  before  the  war  between  the  United  States  and  Great 
Britain,  and  was  a  soldier  in  that  war ;  that  immediately  afler 
the  peace,  he  settled  in  Baldwin  county,  and  lived  there  from 
March  until  the  second  Christmas  afterwards ;  that  he  drew 
the  land  in  disputes  whilst  he  lived  in  Baldwin  county ;  that 
from  Baldwin,  he  moved  to  Twiggs  county,  and  resided  there 
two  years;  that  from  Twiggs,  he  moved  to  Wilkinson,  and 
lived  there  one  year ;  that  from  Wilkinson,  he  moved  back 
to  Columbia,  and  while  a  citizen  of  Columbia,  he  got  Afthur 
Foster  to  take  out  the  grant  for  him ;  that  Foster  sent  the 
grant  to  him,  through  the  post  office  at  Augusta,  and  when 
he  took  it  out  and  started  home,  he  met  with  Mailin  Fields, 
got  into  a  drinking  spree  with  him,  and  lost  the  land  in  a 
game  of  cards  with  Fields,  and  made  him  a  deed ;  that,  on 
the  next  day,  he  did  not  know  that  he  had  gambled  off  his 
laud,  until  Eldridge,  one  of  the  witnesses,  told  him  of  it,  and 
he  has  recollected  it  ever  since;  that  he  never  conveyed  the 
land  to  Edwin  Huff,  and,  if  there  was  ever  such  a  deed,  it  was 
a  forgery ;  that  he  has  testified  in  this  case  several  times— once 
on  the  stand,  and  three  times  by  answers  to  interrogatories  ; 
that  he  had  never  Sworn  that  he  did  not  know  Huff;  that 
he  never  swore  that  he  never  lived  in  Twiggs  county  a  day 
in  his  life;  that  A.  H.  McLaws  gave  him  a  note  for  $300  for 
his  good  will,  to  prevent  him  from  setting  aside  the  deed  to 
Fields,  because  based  on  a  gaming  consideration ;  that   he 
gave  the  note  to  Mullin,  to  get  the  money,  and  had  not  seen 
it  since;  that  he  never  swore  that  Mullin  brought  the  note 
back  to  him,  nor  that  he  had  delivered  the  note  to  McLaws' 
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brother;  that  the  note  had  never  been  paid  to  him;  that 
witness  once  thought  he  would  get  something  from  the  heirs 
of  Porter^  but  that  it  had  got  so  mixed  up^  that  he  had  given 
up  the  idea ;  that  he  was  ignorant  and  illiterate^  and  could 
neither  write  or  read  writing ;  that  he  had  a  conversation 
with  Turpin  on  the  cars,  but  not  about  this  suit^  or  the  land 
in  dispute,  but  about  land  that  he  was  entitled  to  as  a  soldier; 
that  he  did  not  know  whether  the  conversation  with  Turpin 
was  about  the  land  he  drew  or  not,  he  could  not  remember ; 
that  he  did  not  know  whether  he  told  Turpin  that  he  had 
been  down  to  Albany  to  attend  to  a  law-suit  or  not,  he  did 
not  remember;  that  he  did  not  know  whether  he  told  Turpin 
that  he  was  interested  in  the  suit  or  not,  and  that,  if  a  recovery 
was  had  for  the  plaintiffs,  he  would  get  half;  he  did  not 
remember ;  that  what  he  said  to  Turpin  was  not  said  under 
oath. 

A  deed  from  Robert  Hardy,  former  sheriff  of  Baker 
county,  for  the  land  in  dispute,  dated  4th  of  March,  1828. 

A  deed  from  James  Anderson  to  John  Hickman  for  the 

land  in  dispute,  dated  13th  of  December,  1831,  which  was 

objected  to  by  defendant's  counsel,  and  objection  overruled. 

A  deed  from  Hickman  to  Wells  Thompson,  dated  8th  of 

October,  1833,  and   * 

A  deed  from  Thompson,  by  John  Hickman,  his  attorney 
in  fact,  to  Alexander  Dennard,  both  of  which  were  objected 
to  by  counsel  for  defendant,  and  the  objection  overruled. 

L.  G.  Sutton  testified :  That,  in  1834,  he  knew  John 
Hickman,  who  was  then  twenty-five  or  thirty  years  old,  and 
his  neighbors  spoke  of  him  as  a  contentious  man ;  that 
rumors  were  afloat  of  his  being  engaged  in  land  swindles  in 
1838 ;  that  he  ran  away  shortly  thereafter,  and  witness  under- 
stood on  account  of  difficulties  about  a  land  transaction ; 
that  lands,  like  the  lot  in  dispute,  could  have  been  bought,  in 
1820,  for  $30  00,  or  $40  00  per  lot. 

EVIDENCE   FOR  DEFENDANT  IN  SUR-REBUTTAL. 

Needham  W.  Collier  testified  :  That  some  five  or  six 
years  ago,  he  saw  a  note  signed  by  A.  H.  McLaws,  payabl^^ 


\ 
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to  Benedict  White,  for  $300  00,  whenever  the  heirs  of  John 
S.  Porter  should  recover  the  land  in  dispute,  upon  the  inter- 
rogatories of  the  said  Benedict  White ;  that  he  first  was  of 
opinion  that  White  had  it,  but  now  thinks  it  was  not  White; 
that  the  man  who  had  it,  and  whose  name  witness  does  not 
know,  showed  it  to  witness  and  others,  on  the  11th  of  Febru- 
ary, 1853,  and  made  inquiry  about  the  status  of  the  land, 
and  the  residence  of  McLaws;  that  witness  called  the  atten- 
tion of  Pace,  Hampton,  and  others  to  the  circumstance,  and 
took  a  memorandum  of  the  note,  and  what  it  said,  at  the 
time. 

Pace  testified  that  Collier's  testimony  was  true. 

Col.  David  A.  Vason  and  the  Hon.  Lott  Warren  both 
testified :  That  on  his  former  examination  as  a  witness,  Ben- 
edict White  swore  that  he  never  lived  in  Twiggs  county  ;  that 
they  are  certain  of  this,  because  they  thought  that  plaintiffs 
might  rely  upon  a  sheriff's  deed  to  Porter,  resting  on  a  sale 
under  Sifi,fa.  from  a  Justice's  Court  of  Twiggs  county,  and 
asked  the  witness  the  question,  in  order  to  ascertain  if  be 
ever  lived  in  Twiggs  county ;  that  afler  White  had  testified 
on  that  trial,  a  motion  was  made  to  continue  the  case,  to  get 
the  Justice's  Courtyf.  /a.,  and  the  motion  was  not  resisted  by 
the  witnesses,  on  the  ground  that  White  never  had  resided 
in  that  (Twiggs)  county.  » 

William  H.  Turpin  testified :  That  he  had  a  conversa- 
tion, at  the  request  of  Mr.  Sullivan,  with  Benedict  White,  on 
the  cars,  in  which  he  spoke  of  a  law-suit  in  Albany,  about 
some  land  he  drew  as  a  soldier,  and  that  they  were  trying  to 
defraud  him  out  of  it;  that  he  lived  in  Columbia  county,  and 
drew  the  land ;  that  the  lawyers  were-  to  be  paid  if  the  land 
was  recovered,  and  if  no  recovery  no  pay ;  that  T.  C.  Sulli- 
van heard  the  conversation,  and  seemed  pleased  with  White's 
statements ;  that  he  saw  nothing  in  White  to  make  him  dis- 
trust him,  and  does  not  believe  he  would  swear  falsely,  and 
would  believe  him  on  his  oath. 

Thomas  C.  Sullivan  testified :  That  he  had  made  dili- 
gent inquiry  for  Edwin  Huff,  and  learned  from  his  former 
neighbors,  that  he  had  been  dead  fifteen  or  sixteen  years ; 


MACON,  JANUARY  TERM,  1861.     *      135 

Boatright  ei  al,j  vs.  heirs  of  Porter. 

that  the  &ct3  testified  to  by  Yason,  and  Warren^  and  by 
Tarpin  are  true. 

William  Sanford  testified :  That  he  knew  Edwin  HuflF 
in  1815^  or  1820,  or  thereabouts,  in  Baldwin  county,  but 
does  not  recollect  the  year  he  lefl  Baldwin  county,  nor  whither 
he  removed;  that  his  character  was  that  of  an  honorable,  cor- 
rect man,  whose  integrity  witness  never  heard  impeached ; 
that  he  was  an  overseer,  of  moderate  means. 

William  R.  Butts  testified :  Tliat  he  knew  Edwin  Huff 
well ;  that  he  bore  the  character  of  an  honest  man ;  that  he 
and  William  Parham  were  the  attesting  witnesses  to  the  deed 
shown  to  witness,  from  Edwin  Huff  to  James  Anderson^ 
dated  24th  of  September,  1822;  that  witness  also  knew  Ben- 
jamin Talbert,  Thomas  Humphries  and"  James  C.  Humphries^ 
all  of  whom  were  men  of  good  standing,  and  unblemished 
character;  that  Talbert  and  James  C.  Humphries  are  dead, 
and  Thomas  Humphries  is  still  living ;  that  he  has  no  dis- 
tinct recollection  of  Benedict  White,  although  the  name  is 
familiar. 

Thomas  C.  Huhphbies  testified :  That  the  deed  shown 
him  is  a  copy  of  one  purporting  to  be  by  Benedict  White 
to  Edwin  Huff,  both  of  Baldwin  county,  dated  30th  of 
December,  1820^  and  attest  by  witness  and  Benjamin 
Talbert,  and  James  ^.  Humphries,  J.  P.;  that  witness  has 
no  recollection  of  the  deed  or  its  execution;  he  knew  White, 
and  Huff,  and  the  witnesses ;  Huff  was  a  man  of  good  char- 
acter, so  was  James  C.  Humphries,  and  Benjamin  Talbert,  and 
if  any  one  signature  to  the  original  of  the  copy-deed  is  gen- 
aine,  the  deed  is  not  a  forgery. 

The  depositions  of  Benedict  White,  taken  on  three  differ- 
ent occasions  in  this  case,  and  now  offered  to  impeach  said 
White: 

In  the  first,  he  testified :  That  he  drew  the  land  in  dispute 
irhilst  he  lived  in  Baldwin  county;  that  he  has  since  resided 
in  Columbia  county,  and  moved  from  thence  to  Emanuel 
coaaty ;  that  be  sold  the  lot  to  Martin  Fields,  long  before 
lie  left  Columbia,  as  the  deed  annexed  to  the  interrogatories 
will  show,  and  he  never  sold  it  to  any  one  but  Fields,  as  he, 
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witness,  is  an  honest  man  ;  that  he  sold  the  land  to  Fields, 
on  the  road  from  Columbia  to  Augasta ;  that  the  land  never 
did  him  any  good,  as  he  lost  the  consideration  at  cards  with 
said  Fields;  that  he  never  knew  Edwin  Huff;  that  he  had 
no  interest  in  the  suit,  and  was  a  stranger  to  the  parties  in 
interest,  except  A.  H  McLaws,  and  had,  therefore,  no  induce- 
ment to  do  anything  but  justice  between  the  parties. 

In  the  second,  he  testified,  amongst  other  things,  that  he 
was  acquainted  with  Edwin  Huff,  of  Baldwin  county ;  that 
McLaws  gave  him  his  note  for  ^300  00,  not  to  set  up  any 
claim  to  the  land,  as  he  had  lost  it  at  cards,  and  to  indemnify 
him  against  loss,  if  he  should  go  to  Baker  county  as  a  wit- 
ness ;  that  he  gave  the  note  to  one  Mullin,  who  went  out  to 
Baker  county,  so  that*  if  he  saw  McLaws,  and  could  get  any- 
thing, he,  Mullin,  might  have  it,  but  failing  to  get  anything, 
Mullin  returned  the  note  to  him,  White;  that  be  afterwards 
gave  the  note  to  a  brother  of  McLaws ;  that  the  note  was 
not  given  as  a  compensation  to  testify  ;  that  the  note  was  to 
become  payable  on  the  contingency  of  witness  having  to 
attend  Court,  and  pay  his  expenses ;  that  he  knows  nothing 
about  Edwin  Huff's  character  for  honesty,  but  does  not 
believe  him  to  be  just  or  honorable,  or  he  would  not  claim 
the  land. 

In  the  third,  he  testified,  that  he.  was  acquainted  with 
Edwin  Huff. 

Col.  Pje^er  J.  Strozier  testified :  That  he  knew  John 
Hickman  in  1838,  or  1839,  and  that  he  understood  that  he 
ran  away,  and  it  was  also  reported  that  he  had  some  difficul- 
ties with  Thomas  Holmes  about  land  trades ;  that  Hickman, 
if  in  life,  would  now  be  about  50  years  old. 

Dr.  Gilbert  and  Joab  Gillian  testified  about  the  same 
that  Strozier  did,  as  to  Hickman's  age,  if  alive,  and  that  they 
both  knew  him  in  1838  or  1839. 

The  testimony  being  closed,  the  presiding  Judge  charged 
the  jury : 

"That  if  the  jury  believed  that  Benedict  White  made 
both  deeds,  then  the  deed  to  Huff,  under  which  defendants 
claim,  being  the  older,  they  should  find  for  the  defendants. 
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'•  The  testimony  of  Benedict  White  was  admitted  by  the 
Court,  because,  on  his  voir  dirjB,  he  rendered  himself  compe- 
tent, but  should  the  jury  believe,  from  the  evidence  in  this 
case,  that  he,  White,  will  be  entitled  to  $300  00,  or  any  other 
sum  of  money,  ander  the  agreement  with  McLaws,  to  be 
paid  only  in  the  event  that  the  plaintiffs  do  recover,  then 
this  will  show  such  an  interest  in  him,  in  this  case,  as  dis- 
qualifies him  as  a  witness  therein,  and  the  jury  should  dis- 
card his  evidence. 

"  That  there  are  several  modes  of  discrediting  witnesses, 
and  amongst  them,  it  is  competent  to  show  contradictory 
statements,  made  before,  and  if  the  jury  are  satisfied  that 
Benedict  White  has  made  statements  under  oath,  upon  mate- 
rial facts  in  this  case,  contradictory  to  what  he  stated  on  this 
trial,  then  the  jury  should  not  give  his  testimony  any  weight 
in  this  case,  for  the  reason,  that  it  is  unsafe  to  trust  to  the 
statements  of  a  witness  as  to  any  matter,  who  has  testified 
falsely  to  any  material  fact  in  the  case. 

"That  if  the  jury  should  believe  that  Benedict  White 
never  resided  in  Twiggs  county,  then  no  execution  could  be 
legally  obtained  there  against  him,  and  the  sheriff's  sale, 
under  a ^. /a.  from  Twiggs  county  Justice's  Court  is  void, 
and  no  title  could  pass  under  such  a  sale.         v 

"That  if  the  jury  should  believe  this  lot  of  land  was  won 
at  cards,  by  Martin  Fields,  from  White,  and  the  deed  was 
made  upon  that  consideration,  then  no*  title  passe4  to  Fields, 
hj  the  deed,  and  plaintiffs  cannot  recover. 

"That  if  the  jury  are  satisfied  that  the  deed  to  Martin 
Fields  was  made  upon  a  gaming  consideration,  then  the 
sheriff's  sale  afterwards,  oould  convey  no  title  from  Benedict 
White  to  the  purchaser,  because  from  the  date  of  the  deed 
in  1824,  to  Field,"he  had  no  interest  in  the  land,  for  all  his 
title  vested  in  his  next  of  kin — unless  the  plaintiffs  had 
shown  a  valid  and  subsisting  judgment  against  White,  ante- 
rior to  the  deed  to  Fields,  and  as  there  is  no  evidence  of  the 
date  of  the^.  ya.  against  White,  under  which  the  land  was 
sold  in  1828,  the  title  cannot  have  effect  or  relate  to  any  time 
anterior  thereto." 
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Under  this  charge,  and  the  facts  hereinbefore  set  forth, 
the  jury  returned  a  verdict  in  favor  of  the  plaintiffs  for  the 
premises  in  dispute,  with  costs  of  suit. 

Counsel  for  defendants  then  made  a  motion  for  a  new  trial, 
predicated  on  the  grounds  following,  that  is  to  saj  : 

1.  fiecause  the  verdict  is  contrary  to  law  and  evidence. 

2.  Because  the  verdict  is  against  the  weight  of  evidence, 
and  without  evidence. 

3.  Because  the  verdict  is  contrary  to  the  charge  of  the 
Court,  and  especially  so,  to  the  following  paragraph  of  the 
charge:  "that  if  the  jury  were  satisfied  that  the  deed  from 
White  to  Fields,  in  1824,  was  based  upon  a  gaming  consid- 
eration, then  no  title  vested  in  Fields,  but  thereby  vested  in 
the  next  of  kin  of  the  said  White." 

4.  Because  the  Court  erred  in  allowing  the  sheriff's  deed, 
under  which  the  plaintiffs  claim  title,  to  go  to  the  jury  u})on 
the  following  testimony  of  Hamlin  J.  Cook,  to-^wit :  '^  that 
he  had  applied  in  Dennard's  district,  Twiggs  county,  for  the 
Justice's  Court  fi.  fa,f  under  which  the  land  was  sold,  and 
after  diligent  search,  was  unable  to  find  any  docket  for  the 
district,  or  any  information  as  to  the  fi,  fa.;  that  there  was 
now  no  Justice  of  the  Peace  in  that  district ;  that  he  had 
searched  the  clerk's  office  of  Baker  Superior  Court,  but  found 
DO  trace  of  the  fi.  fa.;  that  he  had  not  applied  to  Kobert 
Hardy,  the  sheriff,  who  sold  the  land,  for  the  f,.  fa.;  that  he 
has  understood  that  Hardy  lives  somewhere  in  the  West; 
that  he  did  not  apply  to  the  Executive  Department  to  ascer- 
tain who  was  Justice  of  the  Peace  in  Dennar/1's  district^ 
Twiggs  county,  at  the  time,  or  before,  or  after  the  sale;  that 
he  did  apply  to  the  heirs  or  administrators  of  Porter,  the 
plaintiffs  in  this  case,  for  said  jE.  fa"  The  defendant&'admit- 
ted  that  the  ji.  fa.  was  not  in  the  possession,  power,  custody 
or  control  of  the  heirs  of  Porter,  but  objected  to  the  deed 
going  in  evidence,  unless  the  existence  of  the  fi.  fa.y  recited 
in  it,  was  proved,  which  objection  the  Court  overruled,  and 
the  deed  was  admitted,  the  Court  holding  that  it  was  not 
necessary  to  prove  the  existence  of  the  fL  fa.,  and  that  its 
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non-producfcion  was  sufficiently  accounted  for  to  let  in  the 
deed. 

5th.  Because  the  Court  erred  in  admitting  the  evidence  of 
Strozier  and  Sutton^  as  to  the  general  bad  character  of  John 
Hickman^  one  of  the  parties  under  whom  the  defendants 
claimed  title. 

6th.  Because  the  Court  erred  in  requiring  counsel  for  de- 
fendants to  deliver  up  to  the  plaintiffs'  counsel,  a  deed  from 
James  Anderson  to  John  Hickman  for  the  land  in  dispute, 
and  also  a  deed  from  John  Hickman  to  Wells  Thompson, 
and  one  from  Wells  Thompson,  by  his  attorney  in  fact,  Alex- 
ander Dennard,  and  in  allowing  the  plaintiffs  to  introduce 
them  as  evidence  against  defendants,  and  over  their  objection, 
when  no  notice  to  produce  the  deeds  bad  ever  been  served 
upon  defendant  or  their  counsel. 

7tlj.  Because  the  Court  erred  in  refusing  to  charge  the 
jury,  "that  whatever  title  was  in  Benedict  White,  at  the  time 
he  made  the  deed  to  Fields,  became  vested  in  his  next  of 
kin  by  said  deed,'*  and  also,  "  that  as  the  law  stood  in  1820, 
anj  one  cot^ld  take  out  a  plat  and  grant  by  paying  the  grant 
fee?,  and  it  was  not  necessary  for  Huff  to  have  obtained  the 
original  plat  and  grant  to  White,  in  order  to  make  his  titlo 
good." 

This  motion  was  overruled,  and  the  new  tria.1  refused,  and 
the  plaintiSs  in  error  ask  a  reversal  of  the  judgment,  because 
of  alleged  error  in  that  decision. 

Vason  &  Davis  for  plaintiffs  in  error. 
Strozier  &  Slaughter  for  defendants  in  error. 

By  the  Court. — Jenkins,  J.,  delivering  the  opinion. 

The  jury  having  rendered  a  verdict  for  the  plaintiffs  in  the 
Court  below,  defendants  moved  for  a  new  trial,  on  several 
;:roands,  all  of  which  were  overruled  by  the  Court,  and  to 
llie  overruling  of  each,  plaintiffs  in  error  except.  I  post- 
pone, to  the  others,  the  consideration  of  the  1st,  2d,  and  3d 
grounds. 
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(1.)  There  had  been  a  sheriflF's  sale  of  this  land,  under  a/, 
/a.,  from  a  Justice's  Court,  in  the  county  of  Twiggs,  (as  ap- 
peared from  a  recital  in  the  sheriflF's  deed),  at  which  defend- 
ants in  error  purchased.  Where  their  deed  was  oflTered  in 
evidence,  plaintiffs  demanded,  as  preliminary  evidence,  the 
production  of  the  fi.  fa.  This  was  not  done,  but  an  attempt 
was  made  to  shew  diligent  and  ineffectual  search  for  it;  and 
the  Court  having  decided  that  its  absence  was  sufficiently 
accounted  for,  admitted  the  deed,  which  ruling  was  made 
the  fourth  ground  of  the  motion  for  a  new  trial.  It  does 
appear  that  very  considerable  and  sufficient  diligence  was  used 
in  the  search,  both  for  the  fi  fa.  and  the  judgment  under 
which  it  issued.  We  know  that  it  is  no  uncommon  thing  for 
the  records  and  files  of  the  Justices'  Courts  in  Georgia  to  be 
lost,  and  in  this  case  the  evidence  shows,  that  in  the  district 
whence  this  fi.  fa.  emanated,  the  Court  itself  does  not  now 
exist.  The  absence  of  this  fi.fa.,  and  of  the  judgment,  and 
the  want  of  all  evidence  as  to  the  date  of  either,  must  have 
very  great  effect  upon  the  value  of  this  sheriff's  deed  to  the 
purchaser,  whenever  it  comes  in  conflict  with  aii  older  deed, 
passing  title  out  of  the  defendants  in  execution,  but  upon  the 
question  of  its  admissibility  in  evidence  in  this  case,  we  must 
affirm  the  judgment  of  the  Court  below. 

(2.)  The  fifth  ground,  is  predicated  upon  the  admission  by 
the  Court,  against  the  objection  of  plaintiffs  in  error,  of  evi- 
dence of  the  general  bad  character  of  Hickman,  who  was 
both  grantee  and  grantor  in  plaintiffs'  chain  of  title.  He  is 
connected  with  the  case  in  no  other  way  than  as  his  name 
appears  in  two  links  of  the  title.  It  was  not  attempted  to 
show  that  he  ever  practiced  any  fraud  regarding  the  title 
with  which  he  was  so  connected,  but  simply  to  prove  that  his 
general  character  was  bad.  This  is  certainly  a  novel  way  of 
attacking  title  to  real  estate.  How  many  titles  to  real  estate, 
in  this,  and  every  other  country,  might  be  invalidated,  if  it 
were  legitimate  to  overthrow  them  by  proof  that  they  had 
passed  through  bad  men.  Very  bad  men  may  very  honestly 
acquire,  and  very  honestly  transfer,  very  good  titles.  This 
evidence  should  have  been  rejected. 
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(3.)  The  Court,  upon  motion  of  defendants^  counsel,  requir- 
ed plaintiffs  in  error  to  produce  certain  deeds,  appertaining  to 
the  title  of  the  latter  to  the  land  in  dispute,  admitted  to  be 
in  their  possession,  and  in  Court;  and  in  permitting  defendants 
to  give  them  in  evidence  to  the  jurj,  and  on  this  ruling,  the 
sixth  ground  is  predicated.     This  is  held  to  be  erroneous, 
for  the  reason  that  no  notice  had  been  given  to  produce  the 
papers.     It  is  conceded,  that  had  such  notice  been  given,  in 
conformity  with  the  law,  the  ruling  of  the  Court  would  have 
been  oorrect.    This  position  would  seem  to  have  been  assumed 
upon  the  idea,  that  the  power  of  the  Court  to  require  the 
delivery  of  the  papers,  and  the  right  of  the  opposite  party  to 
use  them,  depended  upon  the  notice  to  produce  them.     There 
is,  here,  a  misconception  of  the  object  of  the  notice,  and  of 
the  power  of  the  Court.     The  object  of  the  notice,  is  simply 
to  compel  the  party  to  bring  the  papers  into  Court.     Being 
in  Court,  either  with  or  without  notice,  the  power  of  the 
Court  over  them  is  precisely  the  same.     It  exists  independ- 
ently of  the  Acts  of  the  Legislature,  and  the  rule  of  Court 
relative  to  notice  previously  given  to  produce  them  in  Court, 
to  be  used  as  evidence.     We  find  no  error  in  this. 

In  the  7th  ground,  it  is  assigned  as  error,  that  the  Court 
erred,  in  refusing  to  charge  the  jury,  '^  that  as  the  law  stood, 
in  1820,  any  one  could  take  out  a  grant  by  paying  grant 
fees;  and  that  it  was  not  necessary  for  Huff  (under  whom, 
as  the  grantee  of  White,  the  drawer  of  the  lot  in  dispute, 
plaintiff*  in  error  claims)  to  have  obtained  the  original  plat 
and  grant  to  White,  in  order  to  make  his  title  good." 

We  are  not  preparecl  to  hold  that,  at  any  time,  any  body, 
a  stranger  for  instance,  without  the  production  of  authority 
from  the  drawer*  of  a  lot  of  land,  under  our  lottery  system, 
coald  legally  take  out  a  grant  for  the  same  in  the  drawer^s 
name.  If  there  be  any  statute  authority  for  such  an  act,  it 
ims  escaped  my  notice ;  none  such  has  been  cited.  That  a 
practice  of  this  kind  may  have  grown  up,  is  not  improbable, 
but  we  will  not  say  it  was  legal.  If  the  Court  was  requested 
to  charge  the  jury,  that  the  validity  of  Huff^'s  title  to  the 
land,  from  White,  did  not  depend  either  upon  the  fact  that 
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Huff,  himself y  obtained  the  grant  to  White  from  the  State, 
or,  upon  the  fact,  that,  oontemporaiieously  with  the  delivery 
of  White's  title  to  him,  he  also  received  the  grant  which  had 
been  issued  to  White ;  and  refused  so  to  charge,  there  ^as 
error  in  the  refusal. 

I  am  constrained  to  put  this  ruling  hypotheticallj,  because 
I  do  not  clearly  understand  the  latter  clause  of  this  ground. 

(4.)  The  1st,  2d,  and  3d  grounds  may  be  considered  together. 
They  aver  that  the  verdict  is  without  evidence,  against  evi- 
dence, against  the  weight  of  evidence,  contrary  to  law  and 
to  the  following  charge  of  the  Court,  "that  if  the  jury  were 
satisfied,  that  the  deed  from  White  to  Fields,  (under  whom 
defendants  in  error  claim),  in  1824,  was  based  upon  a  gam- 
bling consideration,  then  no  title  vested  in  Fields,  but  thereby 
vested  in  the  next  of  kin  of  the  said  White.'^ 

This  charge  was  in  conformity  with  the  Act  of  1764, 
Cobb's  Digest,  725.  But,  whether  the  verdict  of  the  jury 
was  contrary  to  this  charge,  or  contrary  to  law,  depends  upon 
the  facts  of  the  case. 

* 

To  bring  the  case  under  this  charge,  there  must  have  been 
evidence  first,  that  the  deed  to  Fields  was  based  upon  a  gam- 
bling consideration,  and  secondly  that  defendants  in  error 
had  no  available  title  to  this  land,  other  than  that  derived 
through  Fields.  We  must,  therefore,  look  into  plaintifls' 
title,  as  developed  in  the  brief  of  evidence. 

There  is  no  question  that  the  title  passed  originally  from 
the  State  to  White,  by  grant.  This  grant  was  put^in  evi- 
dence by  plaintiffs  below,  who  also  deduced  title  from  White, 
through  Fields  and  Cartledge,  to  their  ancestor,  John  S.  Por- 
ter. Their  chain  of  paper  title  was  complete,  and  they 
closed  with  a  prima  facie  case  made.  It  must  be  noted, 
however,  as  it  will  hereafter  become  important,  that  the  deed 
from  White  to  Fields,  bore  date  22d  May,  1824.  Defendants 
below  then  put  in  evidence  a  deed  from  White,  (the  same 
person),  to  one  Huff,  for  the  same  land,  dated  30th  Decem- 
ber, 1820,  which  was  just  one  day  after  the  date  of  the  grant 
to  White.  Then  a  deed  from  Huff  to  one  Anderson,  of  later 
date,  and  there  closed,  relying  upon  having  shewn  title  out 
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of  White,  anterior  to  the  execution  of  his  deed  to  Fields. 
Plaintifis   below  then,  in  rebuttal,  introduced  Benedict 
White,  the  State's  grantee,  who  testified  that  he  had  never 
made  a  deed  for  the  land  in  dispute  to  Huff.     That  the  deed 
in  evidence  from  him  to  Huff  was  a  forgery.    But  he  further 
testified  that  the  deed  from  himsllf  to  Fields,  put  in  evidence 
bv  plaintiff,  was  made  in  consideration  of  money  won  from 
him  at  a  game  of  cards,  by  Fields,  when  he  was  in  a  state  of 
intoxication.     It  may  be  well,  in  this  connection,  to  state, 
that  this  witness,  (having  been  made  competent  by  a  release), 
had  been  examined,  by  commission  and  interrogatories,  in 
this  case,  two  or  three  times  previously,  and  had  once  before, 
on  a  former  trial  of  the  same  case,  been  personally  sworn 
and  examined  as  a  witness  in  open  Court.     His  former  depo- 
sitions were  read,  and  witnesses  sworn  as  to  his  former  testi- 
mony on  the  stand,  and  others,  that  he  had  said  to  them,  at 
difierent  times,  things,  which,  on  this  occasion,  when  under 
examination,  he  had  denied  having  said  to  them ;  all  this  for 
the  purpose  of  impeaching  the  testimony  of  White. 

Plaintiffs  below  also  put  in  evidence  a  deed  from  Brobert 
Hardy,  former  sheriff  of  Baker  county,  to  John  S.  Porter, 
(their  ancestor),  for  the  land  in  dispute,  dated  4th  March, 
1828. 

In  this  state  of  the  evidence,  if  the  jury  believed  the 
statement  of  White,  that  his  deed  to  Fields  was  founded  on  a 
gaming  consideration,  they  found  contrary  to  the  charge  of 
the  Court,  unless  they  predicated  their  finding  upon  the 
sheriff's  deed  to  Porter.  They  may  have  done  this,  or  they 
may  have  wholly  discredited  the  testimony  of  White.  If 
they  did  discredit  White,  then  the  plaintiffs  below  were  left 
without  evidence,  to  invalidate  the  deed  from  White  to  Huff; 
for  that  was  impugned  by  no  other  evidence.  We  think  the 
testimony  of  White  should  have  been  put  out  of  view  en- 
tirely, as  being  wholly  unworthy  of  credence,  because  he  was 
self-impeached,  and  impeached  by  the  testimony  of  several 
credible  witnesses. 

Putting,  then,  his  evidence  out  of  the  case  for  a  moment, 
tow  ^tood  the  parties  before  the  jury — plaintiffs  below  stoo'^ 
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upon  two  titles,  first,  a  chain  from  White  through  Fields,  to 
tl^eir  ancestor ;  secondly,  a  sheriff's  deed  to  their  ancestor, 
as  purchaser  under  execution  against  White.  Defendants 
below  showed  that  White  had  conveyed  this  land  to  Huff, 
more  than  three  years  anterior  to  the  conveyance  to  Fields, 
and  more  than  seven  years  an1:erior  to  the  date  of  the  sheriff's 
^eed.  In  the  absence  of  any  evidence  to  invalidate  the  deed 
to  Huff,  it  establishes  the  fact  that,  at  the  time  of  White's 
conveyance  to  Fields,  the  former  had  no  title  to  the  land, 
and  consequently  neither  the  deed  from  Fields,  nor  any  sub- 
sequent one  in  the  same  chain,  passed  any  title.  The  con- 
clusion, therefore,  would  be  that  the  plaintiffs  below  failed  to 
deduce  title  through  this  chain  to  themselves. 

But  the  deed  to  Huff  was  also  older  than  the  sheriff's  deed, 
and  by  this  test  it  would  appear;  that  at  the  time  of  the  sale 
by  the  sheriff,  there  was  no  title  in  White,  the  defendant  in 
execution,  and  consequently  the  sheriff  could  convey  no  title 
to  the  purchaser. 

(5.)  But  the  reply  is,  that  the  sheriff's  title,  by  relation, 
goes  back  to  the  time  when  the  lien  of  the  judgment  attached. 
The  question  then  arises,  when  did  that  lien  attach.  Did  it 
attach  before  the  sale  to  Huff?  What  is  the  evidence  of  it? 
The  execution  is  not  here,  the  judgment  is  not  here,  and  in 
the  absence  of  both,  there  is  no  secondary  evidence  of  the 
date  of  either.  The  Court  can  neither  presume  that  the 
judgment  was  in  existence  anterior  to  the  date  of  the  deed  to 
Huff,  nor  throw  the  burthen  of  provijjig  that  it  was  not  upon 
the  plaintiffs  in  error.  This  fact  is  important  to  the  defend- 
ants in  error,  and  should  have  been  affirmatively  shewn  by 
them  on  the  trial.  It  may  be  their  misfortune  that  they  can- 
not prove  it,  but  against  that,  neither  the  Court  below,  nor 
this  Court  can  relieve  them. 

In  Whatley  vs.  Newsome,  10th  Geo.  R.,  74,  it  was  held 
*'  necessary  for  a  party  in  ejectment,  claiming  under  a  sheriff's 
deed,  to  produce  the  execution,  with  the  sale  under  it^  and 
the  deed  made  in  pursuance  thereto,  and  prove,  either  title  in 
the  defendant,  or  possession,  subsequent  to  the  renditi6n  of 
the  judgment." 
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If  it  be  suggested  that  there  is  still  another  view  of  this 
evidence  which  the  jury  may  have  taken,  viz:  that  they  may 
have  believed  the  testimony  of  White,  disproving  the  deed 
from  himself  to  Huff,  and  invalidating  that  to  Fields,  and 
thus  leaving  the  title  in  White  at  the  time  of  the  sheriff's 
sale,  whereby  the  title  passed  to  the  ancestor  of  defendants 
in  error — this  is  the  reply.  The  evidence  of  White  only  so 
far  invalidates  the  title  to  Fields,  as  to  prevent  its  vesting  in 
him  and  his  assigns.  Under  the  state  of  facts  disclosed  by 
turn,  the  Act  of  1764  intervened,  and  vested  the  title  in  his 
next  of  kin ;  and  here  again  it  became  necessary  for  the  de- 
fendants in  error,  to  show  affirmatively,  that  the  lien  of  the 
judgment  attached  anterior  to  the  vesting  of  title  to  the  land 
in  White's  next  of  kin,  by  operation  of  the  statute. 

In  any  and  every  view  we  have  been  enabled  to  take  of 
this  case,  our  conviction  is,  that  the  verdict  is  contrary  to 
law,  and  strongly  and  decidedly  against  the  weight  of  evi- 
dence. Inasmuch  as  its  effect  is  to  dispossess  a  party  in  posses- 
sion, who  is  presumed  to  be  rightfully  so,  until  the  contrary 
is  made  to  appear,  we  think  the  Court  below  erred  in  over- 
niling  the  motion  for  a  new  trial,  and,  therefore,  reverse  the 
judgment,  and  order  that  a  new  trial  be  had. 

Judgment  reversed. 


Sheehan  vs.  Kennelly. 

^>ne  of  two  executors  filed  a  bill  in  Eqaity,  against  his  co-execntor, 
alleging  a  sale  of  testator*  s  property,  receipt  of  money  by  defendant, 
that  he  was  in  an  embarrassed  condition,  and  had  spent  the  money, 
etc;  with  a  prayer  that  the  defendant  might  bring  the  money  into 
Court,  to  be  secured  for  the  trusts  of  the  will,  to  protect  complainant 
from  loss  on  account  thereof,  etc.: 

1.  Held,  That  there  was  equity  in  the  bill. 

'•^  That  an  injunction  prayed  for  by  the  bill,  requiring  the  defendant  to 
giTe  bond  to  have  the  money  forthcoming  to  answer  the  decree  pre- 
viously granted  and  ordered,  was  proper  and  necessary,  and  ought  not 
to  have  been  dissolved. 

Vol.  XXXII — 10. 
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Id  Equity,  In  Bibb  Superior  Court.  Decision  made  by 
Judge  Henby  G.  LAifAB,  on  the  28th  of  July,  1860. 

On  the  12th  day  of  July,  1856,  Dennis  Sheehan  filed  his 
bill  in  equity,  against  Joseph  Kennelly,  alleging  the  follow- 
ing facts,  to- wit : 

On  the  15th  of  May,  1860,  John.  Sullivan  made  his  will, 
by  the  second  item  of  which  he  beqeathed  to  his  sister,  Mar- 
garet Cooklin,  the  sum  of  $450,  for  and  during  her  natural 
life,  remainder  to  her  children,  after  her  death.  By  the  third 
item  of  the  will,  the  testator  be<^ueathed  all  the  rest  and  resi- 
due of  his  estate,  real  and  personal,  of  any  kind  whatever, 
to  his  neice,  Judy  Sullivan,  and  his  nephews,  Michael  Sulli- 
van, Timothy  Sullivan,  and  their  mother,  the  widow  of  the 
testator's  deceased  brother,  Timothy  Sullivan,  share  and  share 
alike,  to  be  paid  to  the  testator's  said  sister-in-law,  for  the 
use  of  herself  and  said  three  children,  and  to  their  heirs  for- 
ever. The  said  Sheehan  and  Kennelly  were  appointed  execu- 
tors in  and  by  the  will.  Shortly  after  the  making  of  said 
will  the  testator  died,  without  leaving  any  wife  or  children, 
and  leaving  said  will  in  full  force.  The  will  was  proven  and 
recorded,  and  Sheehan  and  Kennelly  were  duly  qualified  as 
executors  thereof.  On  the  14th  of  July,  1856,  the  property 
of  the  testator's  estate  was  duly  inventoried  and  appraised, 
and  returned  to  the  Court  of  Ordinary  of  Bibb  county,  which 
property  consisted  of  five  dwelling  houses  and  lots  on  Wharf 
street,  Macon,  Georgia,  appraised  at  $1,400,  and  a  note 
against  Joseph  Kenelly  for  $77  30.  The  houses  and  lots 
were  rented  for  a  short  time,  the  proceeds  of  which  were 
received  by  Kenelly,  as  co-executor,  and  held  by  him  as 
such.  Afterwards  the  property  was  sold  by  the  executors, 
.  .in  accordance  with  the  terms  of  the  will ;  and  the  proceeds 
of  the  sale,  amounting  to  fifteen  hundred  dollars,  were  re- 
ceived by  Kenelly,  and  there  is  still  in  his  hand,  as  co- 
executor  of  the  complainant,  after  paying  the  legacy  to 
Mrs.  Cooklin  and  her  children,  and  the  expenses  of  the 
administration,  a  net  balance  of  twelve  hundred  dollars, 
principal  and  interest,  which,  according  to  the  will,  belongs 
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to  Jady,  edias  Ellen  Sullivan,  and  her  children,  all  of  whom, 
except  Timothy  Sullivan,  reside  in  Ireliand,  out  of  the  limits 
of  the  United  States.    Kenelly  has  had  said  sum  of  money 
since  1857^  and  has  failed  to  pay  the  same  to  the  legatees,  or 
to  any  one  for  them,  notwithstanding  they  have  tried,  and 
are  still  trying  to  obtain  it.     Kenelly  has  but  little  means  or 
property,  all  of  which  can  be  sold  in  a  short  time,  and  con- 
verted into  cash,  and  he  is  leading  an  idle  life,  and  has  told 
the  complainant,  and  others,  that  he  intended  to  sell  out  and 
leave  the  State  of  Georgia,  which  the  complainant  believes 
and  fears  he  will  do.     Complainant  has  been  advised,  and 
believes,  that,  as  he  advised  and  consented  to  the  renting  and 
hale  of  said  property,  and  the  disposition  of  the  proceeds  and 
the  like,  he  will  be  held  responsible  for  the  loss  which  would 
accrue  to  the  said  legatees,  by  the  removal  of  the  said  Ken- 
elly  from  the  State,  as  aforesaid,  which  complainant  believes 
will  be  the  result.     By  reason  of  all  which,  complainant 
believes  and  fears  that  he  will  be  called  upon  and  heM  liable 
to  the  said  legatees  for  the  money  aforesaid. 

The  bill  prays,  amongst  other  things,  that  Kenelly  may 
be  enjoined  from  using  or  disposing  of  the  funds,  and  that 
he  be  required  to  give  bond  and  security  for  the  forthcoming 
and  payment  of  said  fund,  to  abide  the  decree  of  the  Court 
in  the  premises,  and  that  the  Court  decree  that  Kenelly  pay 
the  fund  into  Court,  taking  the  Clerk's  receipt  as  a  voucher, 
so  that  the  estate  may  be  wound  up,  and  the  executors  dis- 
cliarged. 

This  bill  was  met  by  the  defendant  with  a  demurrer,  which 
was  overruled,  and  the  defendant  required  to  answer. 

Complainant  amended  the  bill,  by  alleging  further  :  That 
since  the  said  bill  was  filed,  the  widow  and  children  of  Tim- 
othy Sullivan,  who  are  entitled  to  the  fund  mentioned  in  the 
bill)  to  which  this  is  an  amendment,  have  filed  a  bill  in  equity 
in  Bibb  Superior  Court,  to  recover  said  fund ;  that  Kenelly 
has  already  wasted  said  fund,  and  used  it  for  his  own  pur- 
poses, and  is  embarrassed  with  debt,  and  he  is  without  income, 
having  no  property  except  that  mentioned  in  his  answer; 
that  when  the  fund  was  raised  by  the  renting  and  sale  of  the 
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property  specified  in  the  bill,  it  was  distinctly  agreed,  that 
Kenelly  should  receive  the  fund,  and  deposit  the  same  in  the 
State  Bank,  to  be  kept  for  those  entitled  to  it. 

The  defendant,  by  his  answer,  admits  the  truth  of  the 
charges  in  the  bill,  except  the  following:    The  amount  of 
money  charged  in  the  bill,  as  having  come  into  his  hands,  is  not 
truly  stated,  but  that  the  sura  received  by  him,  belonging  to 
the  estate  of  the  testator,  was  $1,343  63;  that  he  has  paid 
to  the  legatees  all  of  said  sum,  except  about  $320 ;  that  all 
the  legatees  under  the  will  have  received  their  full  portion, 
except  Michael  Sullivan  and  Julia  Sullivan,  minor  children 
of  Ellen  Sullivan,  residing  in  Ireland ;  that  so  far  as  defend- 
ant knows,  the  said  minors  have  no  representative  \rho  is 
authorized  to  receive  their  portion,  as  none  has  ever  applied 
for  it;  that  he  is  ready  and  willing  to  settle  with  them,  when 
application  is  made  by  one  legally  authorized  to  receipt  for 
it ;  he  denies  trying  to  keep  said  legatees  out  of  their  money, 
but  has  done  all  he  could  to  pay  them,  so  as  to  protect  him- 
self; he  denies  any  intention  of  moving  from  Bibb  county, 
and  that,  whilst  his  means  are  limited,  he  is  abundantly  able 
to  pay  the  sum  in  his  hands,  due  to  said  legatees ;  that  he 
owns  a  house  and  lot  on  Bridge  Row,  in  the  city  of  Macon, 
and  a  negro  woman,  worth,  in  the  aggregate,  $1,300  00,  or 
$1,400  00 ;  he  also  denies  living  an  idle  life,  but  that  he  has 
been  in  business  nearly  all  his  life,  until  within  the  last  two 
or  three  months,  during  which  he  has  had  nothing  to  do, 
but  that  he  has  been  endeavoring  to  obtain  a  situation,  and 
has  the  promise  of,  and  expects  to  procure,  one  soon. 

To  the  amendment  of  the  bill,  he  answers  as  follows :  That 
he  has  not  wasted  the  funds  as  charged,  but  that  he  has,  as 
stated  in  his  answer  to  the  bill,  paid  it  all  over  to  the  proper 
parties,  except  $320  00,  which  he  admits  that  he  has  used, 
under  the  idea  that  he  might  not  be  called  on  for  it  until  the 
minors  arrived  at  full  age,  and  feeling  abundantly  able  to 
pay  the  same,  if  called  on;  that  he  is  chargeable  with,  and 
is  able  to  pay,  the  interest  on  the  same,  as  well  as  the  princi- 
pal ;  he  denies  that  he  has  no  income,  but  that  his  negro  is 
^ired  out  at  the  rate  of  $13  00  per  month,  and  he  expects 
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soon  to  have  profitable  employment  on  the  railroad;  he 
answers  that  he  is  abundantly  able  to  pay  all  his  debts,  and 
also  the  sum  due  the  said  legatees,  now  in  his  hands,  twioe 
over;  that  the  sale  of  testator's  property  was  conducted, 
and  deeds  made  thereto,  by  both  executors ;  that  no  agree- 
ment to  deposit  the  money  in  bank,  was  ever  made,  but  that 
the  defendant  voluntarily  said  to  Mr.  J.  A.  Nisbet,  in  com- 
plainant's presence,  that  he  supposed  he  ought  to  put  it  in 
bank,  to  which  Nisbet  replied  that  it  need  not  be  done, 
unless  dcrendant  chose  so  to  do,  that  he  could  do  with  it  as 
be  pleased. 

Upon  the  coming  in  of  the  answer,  and  on  a  motion  for 
that  purpose,  with  notice  to  the  parties,  and  afler  argument 
had,  the  Judge  overruled  the  demurrer  to  the  bill,  and  also 
passed  an  order  dissolving  the  injunction,  on  the  ground  that 
the  equity  of  the  bill  was  sworn  off  by  the  answer. 

Counsel  for  plaintiff  in  error  excepts  to  the  decision  of  the 
Judge,  dissolving  the  injunction,  and  alleges  error  therein ; 
and  by  consent,  the  defendant's  counsel  alleges  error  in  the 
decision,  overruling  the  demurrer.  Thus,  the  two  questions 
come  up  in  the  same  record,  and  under  the  same  bill  of 
exceptions. 

Laxieb  &  Anderson  for  plaintiff  in  error. 

Massey  &  Rutherford  for  defendant  in  error. 

By  the  Court. — Lyon,  J.,  delivering  the  opinion. 

The  complainant  and  defendant  were  the  appointed  and 
qualified  executors  of  the  will  of  John  Sullivan,  deceased. 
The  property  of  testator  having  been  sold  by  the  executors, 
in  terms  of  the  law,  the  money  arising  therefrom,  and  the  exe- 
cution of  the  will,  went  into  the  hands  of  the  defendant,  who 
ficeois  to  have  properly  paid  out  all  of  the  same,  in  a  proper 
execution  of  the  trusts  of  the  will,  except  a  balance  belong- 
ing, under  the  will,  to  the  residuary  legatees.  The  bill  was 
filed  by  the  complainant,  as  co-executor,  alleging  the  embar- 
I'assed  condition  of  defendant,  his  intention  to  sell  off  his 
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property,  and  remove  from  the  couDty,  and  his  neglect  and 
refusal  to  account  to  the  residuary  legatees  for  the  balance  in 
his  hands  as  executor,  belonging  to  them.  The  complainant 
asked  for  an  injunction  to  restrain  the  defendant  from  using 
and  disposing  of  such  balance  so  held  by  him  as  executor, 
and  requiring  him  to  give  bond,  with  security,  for  the  forth- 
coming of  the  said  fund,  to  answer  the  decree  of  the  Court. 
This  injunction  was  granted,  the  bond  given.  The  bill  was 
then  amended,  alleging  that  he  had  already  spent  the  money ; 
that  is,  he  had  appropriated  it  to  his  own  use.  The  defend- 
ant, in  his  answer,  admitted  that  he  had  used  the  money, 
but  alleged  that  he  was  abundantly  able  to  respond  to  the 
demand,  and  to  pay  over  the  same,  whenever  any  one  came 
forward,  authorized  to  receive  and  receipt  him  therefor,  whicli 
had  not,  up  to  that  time,  been  done.  The  answer  also  denies 
that  the  complainant  had  any  interest  in  the  matter — was 
not  liable  to  account  for  the  money,  as  ithad;iever  come  into 
his  hands,  as  executor,  so  as  to  make  him  chargeable  therefor, 
but  that  he,  defendant,  was  alone  liable  to  account  therefor 
to  the  residuary  legatees,  etc.  On  the  coming  in  of  this 
answer,  a  motion  was  made  by  defendant,  to  dissolve  the 
injunction,  because  the  equity  was  fully  denied  by  the  answer. 
A  demurrer  to  the  bill,  for  want  of  equity,  was  also  pending 
at  the  same  time,  and  the  two  motions  were  heard  together. 
The  injunction  was  dissolved,  and  demurrer  overruled  by 
the  Court  below,  to  which  complainant  excepted.  Both  the 
questions  were  argued  before  us,  the  complainant  insisting 
that  the  injunction  should  not  have  been  dissolved,  and  the 
defendant,  that  the  injunction  was  not  only  properly  dis> 
solved,  but  that  the  bill  itself  ought  to  have  been  dismissed. 
(1.)  Was  there  equity  in  the  bill  ?  We  think  that  there  was. 
The  main  point  argued  in  this  connection  was  this :  That, 
according  to  the  allegations  in  the  bill,  the  complainant  had 
no  interest  in  the  matter ;  that,  as  he  had  not  received  the 
money,  nor  otherwise  actively  contributed  to  its  going  into 
the  hands  of  his  co-executor,  he  was  not  liable  for  it  to  the 
legatees,  and  that,  therefore,  he  had  no  right  to  file  this  bill, 
nor  the  Court  to  entertain  the  question  therein  made  on  his 
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application.     This  is  a  question,  and  it  is  almost  the  only  one 
argued.     We  shall  not  decide  it  in  the  present  case.     The 
complainant  may  be  liable^  or  he  may  not  be,  but  whether 
he  is  or  not,  this  Court  would  not  undertake  to  adjudicate 
this  question  in  a  contest  between  the  executors  as  to  the  secu- 
rity and  protection  of  the  fund,  when  the  persons  who  are 
entitled  to  it  are  not  parties  to  the  proceedings.     The  l?ill 
alleges  that  the  defendant  has  abused  his  trust  by  appropriat- 
ing the  trust. fund  to  his  own  use;  that  he  is  of  limited 
means,  out  of  employment,  witli  no  income,  and  in  aneta- 
barrassed  condition.     These  allegations  are  altogether  suffi- 
cient to  give  a  court  of  equity  jurisdiction  of  the  question. 
The  facts  that  the  complainant  is  prima  facte  liable  for  the 
fund — ^for  he  is  so — and  in  a  contest  between  him  and  the 
legatees  on  this  account,  the  onus  will  be  on  him  to  show 
that  he  is  not — is  a  sufficient  interest,  on  his  part,  in  the  sub- 
ject matter,  to  ait'thorize  the  Court  to  entertain  his  application 
to  have  the  fund  protected,  and  secured  for  the  Use  of  the 
legatees. 

(2.)  In  dissolving  the  injunction  we  think  there  was  error. 
The  defendant  admitted,  by  his  answer,  that  he  had  used  the 
money — had  spent  it.     This  was  an  abuse  of  his  trust.     It 
was  no  excuse  for  his  doing  so,  that  he  had  sufficient  proper^ 
ty  to  account  for  it ;  that  he  was  solvent,  and  would  account 
for  it  on  a  proper  demand.     It  was  the  duty  of  the  Court, 
OD  being  informed  of  the  fact,  whilst  the  defendant  was  be- 
fore the  Court,  to  have  secured  the  legatees  and  complainant, 
as  the  co-executor,  against  all  loss  on  account  of  this  conver- 
BiOD  and  breach  of  duty ;  and  the  injunction  before  granted, 
and  the  bond  given  by  the  defendant  in  obedience  thereto, 
were  proper  and  necessary  for  that  purpose,  at  least,  until  a 
hearing  and  decree  is  rendered,  when  the  Court  will  see  to  it 
that  the  fund  found  remaining  in  the  defendant's  hands  is 
folly  invested  and  secured  for  the  benefit  of  the  legatees,  and 
the  protection  of  complainant  from  all  loss,  or  the  probabil- 
ity thereof  on  this  account. 
Judgment  reversed. 
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1.  In  an  action  of  ejectment,  a  bond  for  titles  from  A  to  B,  for  tbe 
tract  of  land  in  dispute,  both  being  strangers  to  the  action,  cannot 
avail  G,  the  defendant,  as  color  of  title,  there  being  no  assignment  of 
the  bond  to  him. 

2.  An  imperfect  equity,  resting  in  parbl,  cannot  serve  a  defendant  in 
ejectment,  as  color  of  title. 

Ejectment,  in  Lee  Superior  Court  Tried  before  Judge 
Allen,  at  tiie  September  Term,  1860. 

This  was  an  action  brought  by  John  Doe,  on  a  demise, 
from  the  orphans  of  Obediah  Osteen ;  one  from  James  Mims 
and  his  wife,  and  Turner  Hall  and  his  wife;  and  one  from 
Alfred  Kersey,  and  Griffin  Smith,  against  Richard  Boe, 
casual  ejector,  and  Jesse  C.  Hill  and  Charles  Coney,  tenants 
in  possession,  to  recover  lot  of  land,  number  eighty-five,  in 
the  first  district  of  Lee  county. 

The  defendants  pleaded  the  general  issue,  and  the  statute 
of  limitations. 

Pending  the  action,  both  the  tenants  died,  and,  by  consent, 
Benjamin  Green,  as  administrator  of  John  Whitsett,  de- 
ceased, was  made  a  party  in  their  stead,  and  James  Coney,  as 
administrator  of  the  said  Charles  Coney,  deceased,  was  made 
co-defendant. 

On  the  trial  of  the  case,  in  the  Court  below,  the  plaintiff 
read  in  evidence,  a  grant  from  the  State  of  Georgia  to  Obe- 
diah Osteen's  orphans,  and  proved  that  Sarah  and  Mar>' 
Osteen  were  the  orphans  mentioned  in  the  grant,  and  that 
Mary  Osteen  married  James  Mims,  in  the  year  1831,  and 
that  Sarah  Osteen  married  James  Hall  in  the  year  1834 ; 
that  the  tenants,  sued  as  such,  were  in  possession  of  the  land 
in  dispute  at  the  time  the  action  was  commenced,  and  that 
the  land  lies  in  Lee  county;  that  there  are  seventy  acres  of 
land  cleared  on  the  lot,  and  that,  for  four  or  five  years  imme- 
diately preceding  the  trial,  the  land  was  worth,  for  rent,  four 
or  five  dollars  per  acre  by  the  year. 

Plaintiff  also  read  in  evidence  a  deed  from  James  Mirus, 
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convejisg  the  land  in  dispute  to  Alfred  Kersey ;  and  also  a 
deed  from  James  Hall  to  Alfred  Kersey  for  the  land  in  dis- 
pate. 
Here  the  plaintiff  closed. 

The  defendant  proved  that  Jesse  C  Hill  and  Charles 
Coney  settled  on  the  land  as  far  back  as  1843,  and  cleared 
some  land  on  the  lot,  and  had  exercised  acts  of  o>ynei*ship 
continuoasly,  from  that  time  to  the  commencement  of  the 
action ;  that  said  Hill  and  Coney  held  under,  and  as  the 
tenants  of,  John  Whitsett;  that  the  first  clearing  was  done 
on  the  lot  in  1844 ;  that  the  defendants  had  an  original  bond 
for  titles,  dated  the  15th  of  January,  1840,  purporting  to 
have  been  executed  by  Thomas  S.  Gill,  conditioned  to  make 
Samuel  Nixon  a  good  and  sufficient  warrantee  title  to  said 
land,  upou  the  payment,  by  Nixon,  of  five  hundred  and  fifty 
dollars ;  that  said  bond  was  attested  by  James  McCleland 
and  John  J.  E.  Gregory,  both  of  whom,  by  reputation,  were 
dead;  that  said  bond  was  given  to  Frederick  H.  West,  Esq., 
as  counsel  for  defendants  in  this  action,  and  was  destroyed  by 
fire  at  the  time  the  Court  House  in  Lee  county  was  burned, 
the  oflBce  of  said  West  being,  at  the  time,  in  the  Court  house ; 
that  Nixon  bought  the  land  for  John  Whitsett  from  the  said 
Gill,  and  delivered  the  bond  to  Rebecca  Whitsett,  the  sister 
of  said  John  Wliitsett,  by  his  direction ;  that  at  the  time  the 
bond  was  given,  it  was  agreed,  between  Gill  and  Nixon,  that 
Gill  should  come  to  Nixon's  house  in  December  or  January, 
after  the  trade,  and  get  the  purchase  money,  and  make  the 
title  to  John  Whitsett,  but  that  Gill  died  before  the  time,  and 
did  not  come;  that  when  Nixon  left  the  bond  at  Whitsett's 
liouse  with  his  sister,  he  received  from  her,  by  Whitsett's 
direction,  five  dollars,  which  was  all  the  consideration  ever 
woeived  by  Nixon  ;  that  Alfred  Kersey  went  to  Nixon,  and 
by  representations,  induced  him  to  believe  that  neither  Whit- 
sett's  administrator  nor  heirs  were  sotting  up  any  title  to  the 
land,  and  that  one  Coney  was  in  possession,  and  urged  Nixon 
to  sell  the  land  to  him,  promising  not  to  hold  him  respon- 
sible for  any  failure  of  the  title.    Under  these  circumstances, 
and  not  knowing  that  Coney  was  Whitsett's  tenant  on  th^ 
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.■■,-^(i  received  ten  dollaw, 

Roe,  casual  ejectoi'  '  ^  ;,.-;^nd  warrant  therefor ;  that 

1.  In  an  action  of  <  '"^'''^  assignment  of  said  bopd  to 

tract  of  land  in  J.'jf'  '^  Ai's  notes  to  Gill  for  tlie  laml, 

ft»ail  C,  the  aer  '  j^v'^/^mained  unpaid ;  that  Whitsett 

the  bond  to  h'     ,       ^>/-^ney  when  he  got  a  title. 

'^'ejtotl^nr'^^      '  -  ^^<P'  '"  evidence,  a  copy  of  the  Iwnd 

^  ivitli  the  contents  proven,  the  eiecu- 

Eject'  ;  admitted. 

AlJ/E-        f'ji'^' ]oa  1""''^'  ^^^  Court  repelled  the  bond  as  evi- 

/(^i-^^od  that  it  furnished  no  color  of  title  to 

T  'V'^^MDonts,  and  counsel  for  defendant  excepted. 

fro  '^P^l'jff  jDtroduoed  some  proof  that  created  a  conflict 

a'  p'^  '^ovy  ^  *o  *^^  tiwfi  t'"''^  Coney'8  occupancy  of 

)» (A'j^njenced,  and  it  also  appeared  in  evidence  on  ibe 

i^"ttJo'"*  W'hitsett  called  on  Willis  A.  Hawkins,  Esq., 

tri*'''^ 0^1850,  and  prop<»ed  to  give  him  three  hundred 

in'    to  bay  up  the  title  of  Osteen's  orphans  to  thelaad. 

^  tclio^  was  oommenced  17th  May,  1864. 

fie  t^sti^ony  being  closed,  the  presiding  Judge  chai^ 

Jury:  "That  even  though  they  should  believe  that  the 

I  feufJa"'^  ^^^  \ieea  in  possession  of  the  land  in  dispute  for 

ggveay^^i  holding  adversely  to  the  plaintiff,  yet  such  pos- 

^ion,  unless  under  color  of  title,  did  not  constitute  a  good 

title  under  the  statute  of  limitations;  and  that  the  bond  fot 

titles,  from  Gill  to  Nixon,  was  not  a  color  of  title  for  tlw 

defendants." 

The  jury  returned  a  verdict  in  favor  of  the  plaintifi&  for 
the  premises  in  dispute,  and  $700  00,  for  mesne  profits,  with 
cost  of  suit. 

The  plaintiffs  in  error  seek  a  reversal  of  the  judgment, 
on  the  ground  that  the  Court  erred  in  repelling  the  copy- 
bond,  and  in  charging  the  jury  as  before  staf«d. 

Slaughter  &  Ely  and  Vason  &  Davis  for  plaintiffii  in 
error. 

Wills  &  Haweins  for  defendants  in  error. 
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By  the  Cburt, — Jenkins,  J.,  delivering  the  opinion. 

There  are  two  exception's  to  the  judgment  of  the  Court 
below,  and  the  case  presents  the  anomaly  of  error  assigned, 
first,  in  the  rejection  of  a  document  offered  in  evidence,  and 
secondly,  in  the  charge  given  to  the  jury,  as  to  the  effects  of 
that  very  document  upon  the' rights  of  the  parties.  Never- 
theless, we  have  the  certificate  of  the  presiding  Judge,  that 
the  bill  of  exceptions  is  true,  and  must  take  the  case  as  we 
find  it. 

The  defendant  below  sought  to  defend  himself  by  posses- 
sion, under  [color  of  title.  As  color  of  title,  he  offered,  in 
evidence,  a  bond  for  titles  to  the  land  in  dispute,  from  one 
Gill  to  one  Nixon,  conditioned  to  make  titles  to  Nixon,  upon 
the  payment  of  the  purchase-money.  There  was  evidence 
on  the  trial  that  Nixon  bad,  by  arrangement  between  him- 
self and  Whitsett,  (the  defendant's  intestate),  bargained  for 
the  land,  with  Gill,  for  Whitsett,  but  had  given  his  own  notes 
for  it,  and  taken  a  bond  for  titles  to  himself ;  that  he  had 
paid  a  part  of  the  consideration  money,  and  that  his  notes 
were  still  out  for  the  remainder ;  that  Whitsett  had  paid 
him  $0  00  only,  and  that  he  had  never  assigned  the  bond  to 
Whitsett ;  that  Nixon  had  never  been  in  possession  of  the 
land,  and  that  the  parties  in  actual  possession  were  the  ten- 
ants of  Whitsett. 

This  bond,  or  a  copy  of  it,  was  the  document  offered  and 
rejected  by  the  Court,  as  color  of  title  in  Whitsett's  admin- 
istrator. The  Court  rejected  it,  because  "  it  furnished  no 
color  of  title  to  Whitsett,  or  his  tenants ;"  and  so,  also,  he 
charged  the  jury. 

We  consider  (as  covering  both  exceptions)  the  question, 
whether  this  bond  for  titles  was  available  to  Whitsett's  rep- 
resentative as  color  of  title  in  law  ? 

Color  of  title  cannot  rest  in  parol.  There  must  be  a  doc- 
ument of  some  sort  produced,  to  make  color  of  title.  That 
document  must,  upon  inspection,  evidence  some  right,  or 
color  of  right  in  the  party  seeking  to  use  it.     A  cannot 
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show  color  of  title  in  himself,  by  introducing  a  deed  from  B 
to  C. 

A  bond  for  titles  may  be  a  color  of  title,  but  it  can  only 
give  color  to  the  obligee,  or  to  his  assignee.  Here  Nixon 
was  the  obligjee,  and  he  never  assigned  the  bond.  Whitsett 
never  acquired  title  in  the  bond ;  how,  then,  can  the  bond  be 
color  of  title  to  him?  But,  it  is  said  he  had  an  equity  in 
the  bond,  growing  out  of  the  facts,  that  Nixon  bargaiued  for 
him,  and  that  he  had  paid  Nixon  $5  00. 

The  reply. is,  that  an  equity,  to  be  available  in  such  case, 
must  be  a  perfect  equity.     Whitsett  evidently  had  no  per- 
fect equity,  in  this  matter,  against  Nixon.     This,  he  could 
only  acquire  by  the  payment,  to  Nixon,  of  the  purchase- 
money,  which  he  had  not  done.     As  to  any  equity  against 
Gill,  the  obligor,  that  is  still  more  imperfect.     It  does  not 
appear  that  Gill  knew  him  in  the  contract  at  all.     To  the 
assertion  of  a  right  under  the  bond,  against  Gill,  two  things 
are  necessary,  first,  the  payment  of  the  entire  purchase-money 
to  Gill ;  secondly,  the  assignment  of  the  bond  by  Nixon.    To 
allow  an  imperfect  equity,  under  a  bond  for  titles,  resting  in 
parol,  to  establish  a  color  of  title,  as  against  a  party  showing 
paramount  paper  title,  would  be  stretching  the  doctrine  quite 
too  far. 

Judgment  aiSrmed. 
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Where  the  question  is  revocavit  vel  norif  parol  evidence,  as  to  the  acts 
and  declarations  of  the  test-ator,  are  admissible,  although  made  at  any 
time  between  the  making  the  will  and  the  death  of  the  testator. 

Issue  o£  devisavat  vel  non,  in  Chattahoochee  Superior  Court. 
Tried  before  Judge  Perkins,  at  the  May  Term,  1860. 

The  facts  and  questions  in  this  case,  as  gathered  from  a 
somewhat  meagre  record,  are  as  follows : 


MACX3N,  JANUARY  TERM,  1861.  157 

Patterson  et  al,i  as,  Hickey. 

On  the  31st  day  qf  March,  1854,  James  Hickey  executed 
a  will,  disposing  an  estate,  consisting  of  lands,  negro  slaves, 
and  choses  in  action,  worth,  in  the  aggregate,  $50,000  00,  or 
more.     The  record  contains  no  copy  of  the  will,  and  its  pro- 
visions are,  therefore,  not  given.     At  the  time  the  will  was 
executed,  the  testator  requested   the  witnesses  to  keep  it 
secret,  giving  as  a  reason  therefor,  that  if  its  provisions  were 
known,  it  might  produce  hard  feelings,  and  that  he  might 
not  then  die,  and  also  might  thereafter  wish  to  change  his 
will.     Contemporaneous  with  the  execution  of  the  will,  there 
were  difficulties  existing,  and  lawsuits  pending  between  the 
testator  and  Robert  C.  Patterson,  the  husband  of  his  deceased 
(laughter,  and  the  widows  of  two  of  his  deceased  sons,  relat- 
ing to  some  land  and  negroes  received  by  his  said  sons  in 
their  lifetime,  and  by  said  Patterson  in  the  lifetime  of  his 
wife,  from  the  said  testator.     The  said  sons  and  daughter  of 
testator  left  children  surviving  them.     Besides  these  grand- 
children, the  testator  had  one  son,  James  B.  Hickey,  and  one 
daughter,  a  Mrs.  Jones,  living  at  the  time  the  will  was  made. 
Between  the  time  of  making  the  will  and  his  death,  in  1859, 
the  testator  largely  increased  his  property,  and  the  lawsuits 
between  him  and  his  grand-children,  were  all  compromised 
and  settled,  and  friendly  relations  between  him  and  his  son- 
in-law  and  daughters-in-law  were  fully  restored.     The  tes- 
tator died,  and  the  will,  made  as  aforesaid,  was  found  in  a 
bureau  drawer,  separate  from  the  testator's  other  papers,  and 
in  a  place  where  he  did  not  usually  deposit  his  papers  for 
safe  keeping.     The  will  was  written  on  one  whole  sheet  of 
paper,  and  when  presented  for  probate,  it  was  in  two  pieces, 
and  had  the  appearance  of  having  been  cut,  or  torn,  in  two 
pieces.    The  draftsman  who  wrote  the  will,  and  who  was  one 
of  the  attesting  witnesses  to  the  same,  testified  that,  in  his 
opinion,  the  will  was  not  worn  in  two  pieces,  as  the  edges  of 
the  paper  were  even  and  smooth,  and  did  not  look  as  if  i^ 
had  been  worn.     Although  the  will  was  in  two  parts,  no 
word  or  sentence  of  the  same  was  changed,  obliterated,  or 
tlostroyed.     The  testator's  wife,  his  son,  James  B.  Hickey, 
and  his  daughter,  Mrs.  Jones,  were  all  present  when  the  will 


158        SUPREME  COURT  OF  GEORGIA. 

Patterson  et  alj^  vs.  Hickey. 

was  executed.  The  testator's  wife  stated  what  property  she 
wanted,  and  how  it  should  be  given,  and  the  will  was  written 
in  accordance  with  her  wishes,  which  were  assented  to  and 
approved  by  the  testator.  So  it  was  with  the  property  given 
to  Mrs.  Jones. 

After  the  testator's  death,  the  will  was  propounded,  and 
offered  for  probate,  and  recorded  by  James  B.  Hickey,  and  a 
caveat  was  filed  by  Robert  C.  Patterson  and  others,  in  behalf 
of  the  children  of  the  testator's  deceased  sons  and  daughter. 
On  the  trial  of  the  case,  the  facts  before  stated  appeared  in 
evidence,  together  with  a  good  deal  of  testimony  as  to  what 
and  how  much  property  had  been  given  by  testator,  in  his 
lifetime,  to  his  children.  It  was  also  proven  that  the  tes- 
tator, in  speaking  of  the  will  to  his  wife,  said :  "  Old  lady, 
that  is  a  thing  I  thought  I  never  would  do;  the  laws  of 
our  country  was  as  good  a  will  as  I  wanted." 

In  the  progress  of  the  trial,  the  caveators  proposed  to  prove 
that  after  the  will  was  made,  the  testator  said,  *^  that  he  in- 
tended his  children  and  grand-children  should  share  equally 
in  his  property." 

Also,  "  that  it  was  a  part  of  the  understanding  in  the  com- 
promise of  the  law-suits,  that  the  testator  would  make  all  his 
children  equal  in  the  division  of  his  property." 

Also,  "  that  the  testator  agreed,  in  order  to  bring  about  a 
settlement  of  the  law-suits,  he  would  make  his  property 
equal  among  his  grand-children." 

Also,  "  that  the  testator  promised  Mary  C.  Hickey,  the 
widow  of  his  deceased  son,  Alexander  C.  Hickey,  that,  at 
his  death,  he  would  give  her  children  an  equal  share  of  his 
property  with  his  other  children,  and  that  this  promise 
caused  the  said  Mary  C.  Hickey  to  make  a  compromise  of 
the  law-suit  then  pending  between  the  testator  and  herself^ 
and  that  this  conversation  and  promise  took  place  in  1856/* 

Also, ''  that  the  testator  said  that  he  knew  what  he  bad 
given  his  other  children,  and  that  he  would  keep  an  account 
of  it,  and  when  he  was  done  with  his  property,  he  intended 
that  all  his  children  should  have  an  equal  share." 

Upon  objection  made  thereto,  by  counsel   for  the  pro- 


MACON,  JANUARY  TERM,  1861.  169 

Patterson  et  al.,  vs,  Hickey. 

poander,  the  presiding  Judge  repelled  all  the  evidence  afore- 
said, offered  hj  the  oaveatorSy  to  which  decision  said  caveators 
excepted. 

The  jury  returned  a  verdict  for  the  propounder,  and  the 
\nll  was  acoordingly  set  up. 

The  plaintiffs  in  er):or  ask  a  reversal  of  the  judgment^  on 
the  ground,  that  the  presiding  Judge  erred  in  excluding  the 
testimony  offered  by  caveo^or^^  as  aforesaid. 

Johnson  &  Sloan  for  plaintiffs  in  error. 

Holt  &  Hutchins  for  defendant  in  error. 

By  ihe  Court — ^Lumpkin,  J.,  delivering  the  opinion. 

i2erooari^  vel  nan  is  similar  to  the  question  of  devisavat  vel 
non,  and  is  a  question  of  fact  for  the  consideration  of  a  jury. 
Powell  on  Devises,  6, 34 ;  3  Wilson,  508.  Ad  questiones  fadi 
respondent  juraiorea. 

Was  the  Court  right  in  excluding  from  the  jury  the  decla- 
rations and  acts  of  the  testator,  for  the  purpose  of  showing 
the  quo  antmo  with  which  the  will  propounded  for  probate 
was  torn  or  cut  in  two. 

The  will  was  kept  by  the  testator  ^fter  it  was  written ; 
and  found  in  the  drawer  of  his  secretary,  torn  or  cut  asunder. 
The  presumption  of  the  law  is,  that  the  act  of  mutilation 
was  done  by  the  testator;  and,  if  done  unintentioually  by 
him,  or  by  the  fraud,  or .  accident  of  some  other  person,  it  is 
incumbent  upon  those  claiming  under  the  will  to  prove  it. 
Those  setting  up  title,  under  a  will,  mu^t  show,. affirmatively, 
a  valid  existing  will,  uncancelled  ^t  the  time  of  the  testator's 
death.  The  instrument  has  no  force  or  effect  till  the  death 
of  the  testator.  It  is  said  to  be  ambulatory  till  the  testator 
<Jie8.  Until  then,  the  party  making  it  has  the  power  to  can- 
cel or  revoke  it.  "The  general  rule  is,  that  a  will  once 
cxecQted  remains  in  force,  unless  revoked  by  some  act  done 
»7  'he  testator,  animo  revocandi — ^such  as  burning,  canceling, 
J»akiDg  a  new  will,  or  the  like."— Per  Sir  John  Nicholl,  in 
Johnston  vs.  Johnston,  1  Pbillimore,  446. 
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The  question  of  revocation,  I  repeat,  then,  is  one  of  evi- 
dence. Here  the  execution  of  the  will  is  established.  It  is 
found,  after  the  testator's  death,  but  in  an  unusual  place,  and 
not  where  he  was  in  the  habit  of  keeping  his  valuable  papers. 
It  is  produced  for  probate,  cut  or  torn  in  two  pieces.  The 
law  imputes  the  act  to  no  other  person  than  the  testator.  In 
the  absence  of  proof,  does  not  the  law  presume  that  the  tes- 
tator destroyed  it — animo  revocandif  And,  in  such  a  case, 
at  leasts  will  not  the  caveators  be  permitted  to  introduce  the 
parol  declarations  of  the  testator  to  confirm  the  legal  pre- 
sumption deducible  from  the  facts  themselves  ? 

But  call  this,  if  you  please,  an  equivocal  act.  Shall  not 
the  testimony  of  the  witnesses,  which  was  offered  and  reject- 
ed, be  received  for  the  purpose  of  ascertaining  the  intent  with 
which  this  will  was  mutilated  ? 

This  question  is  not  controlled  by  authority.  Courts  dis- 
tinguislied  for  their  learning,  and  eminent  Judges,  have  dif- 
fered upon  it.  Not  concealing  the  fact,  that  my  leaning  is 
always  in  favor  of  admitting  rather  than  rejecting  testimony, 
I  cannot  concur  with  the  circuit  Judge  in  ruling  out  the  evi- 
dence. 

AH  the  Courts  agree,  that  declarations  made  prior  to,  or 
at  the  time  of  the  execution  of  the  will,  or  its  revocation,  are 
admissible.  The  judicial  mind,  both  in  England  and  in  this 
coi^ntry,  is  divided  as  to  whether  it  should  not  be  so  restricted. 
In  some.of  the  earlier  English  cases,  as  in  Nelson  against 
Oldfield,  (2  Vernon,  76,)  this  kind  of  evidence  was  admitted 
without  question. 

In  Brady  vs.  Cubitt,  (Douglas,  49,)  Lord  Mansfield  laid 
it  down,  that  the  presumption  of  a  revocation  was  liable  to 
be  rebutted,  (and  of  course  sustained,)  by  "  every  kind  of  em- 
denceJ'  This  is  very  strong,  and  BuUer,  J.,  in  the  same 
case  said,  that  implied  revocations  must  depend  on  the  cir- 
cumstances, at  the  time  of  the  testator's  death ;  which  cir-* 
cumstances,  I  presume,  cannot  be  known  without  a  resort  to 
parol  testimony. 

In  the  case  of  Warren  vs.  Matthews,  (Vesey,)  evidence 
was  received  in  opposition  to  the  probate  of  a  will,  |hat  si 
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subsequent  unfinished  will  was  made  by  the  testator^  and  of 
many  declarations  of  the  testator,  showing  he  was  not  satis- 
fied with  the  will  before  the  Court.  All  the  testimony  was 
received  and  relied  on  without  opposition. 

More   modern  cases,  at  least  some  of  them,  have  refused 
to  allow  this  species  of  proof.    (Provis  vs.  Reed,  5  Bingham, 
435).     In  Jackson,  ex  dem.^  Coe,  and  others,  against  Kniffin, 
2  John's  Rep.,  31,  parol  evidence  of  the  revocation  of  a  will 
was  held  to  be  inadmissible.     Thompson,  Kent,  and  Liv- 
ingston  concurring,  Ambrose,  Spencer,  and  Tompkins  dis- 
senting ;  and  the  Supreme  Court  decided  that  this  evidence 
was  properly  rejected.     (6  Cowen's  Rep.,  382).     Chancellor 
Walworth,  in  the  case  of  Betts  vs.  Jackson,  6  Wendell,  187, 
thus  expresses  himself  upon  this  doctrine :  '^  In  the  investi- 
gation of  the  other  questions  in  this  cause,  I  have  necessarily 
been  compelled  to  look  into  this  subject,  so  far  as  to  see  there 
is  sufficient  doubt  as  to  the  correctness  of  the  Supreme  Court 
decision  on  the  point,  to  authorize  them  to  direct  a  re-argu- 
ment of  the  question,  if  it  shall  again  come  before  them. 
The  frequent  insincerity  of  testamentary  declarations,  and 
the  great  danger  that  the  meaning  of  the  testator  may  be 
mistaken  or  misrepresented,  when  he  is  no  longer  able  to 
explain  what  he  meapt,  must,  in  general,  render  such  declar- 
ations of  little  value  as  evidence.     But  they  are  sometimes 
received  to  explain  a  latent  ambiguity,  or  to  ascertain  the 
intention   of  the  testator,  in  case  of  doubts  arising -from  an 
eqalvocal  act;  and  the  uniform  practice  of  the  English  testi- 
roentary  Courts,  has  been  to  receive  such  declarations,  to 
strengthen  or  repel  the  presumption,  that  a  will  once  legally 
executed,  but  not  foubd  at  the  death  of  the  testator,  (or  can- 
celed) had  been  destroyed  by  him. 

This  question  came  before  Judge  Story,  in  Smith  vs.  Fen- 
ner,  (1  Gall.  Reports,  169),  who  held  that  the  declarations  of 
the  testator,  before  and  after  the  time  of  making  a  will,  (or 
revoking  one),  and,  afterwards,  if  so  made  as  to  be  a  part  of 
the  res  gestce^  are  admissible  to  show  fraud  in  obtaining  the 
will,  but  not  declarations  at  any  distance  of  time  after  the 
will  has  been  executed,  especially  where  the  will  has  always 
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been  in  the  testator's  possession.  (See^  also,  2  Mass.  Rep., 
507,  and  other  cases  to  the  same  effect).  The  cases  of  Jack- 
son and  KniiSn,  in  2  Johnson,  and  Smith  and  Fenner^  1 
Gall.,  are  considered  the  leading  authorities  to  sustain  the 
view  held  bj  the  circuit  Judge  upon  the  question  under  con- 
sideration. 

Then,  on  the  other  side,  we  have  Batey  vs.  Holman,  exec- 
utor of  Batey,  (3  Hem.  and  Munf ,  502),  where,  notwith- 
standing the  Judges  differed  upon  other  points,  they  unani- 
mously held  that  j>aro^  evidence  was  admissible  to  show  the 
situation  of  the  testator  and  the  quo  animo,  the  cancellation 
was  made.  The  Virginia  cases  are  numerous  upon  this 
point.  Cogbill  vs.  Cogbill,  2  Hen.  and  Munf.  467;  Temple 
and  Taylor  against  Temple,  1  Hen.  and  Munf.,  478,  and 
2ierby  vs.  Zerby,  (3  Call.,  334),  are  all  strong  precedents  to 
the  same  effect. 

In  1821,  fifteen  years  after  Jackson,  ex  dem.,  Coe  vs.  Knif- 
fin,  and  nine  years  after  Smith  and  Fenner,  which,  as  before 
intimated,  are  the  leading  cases  against  this  sort  of  evidence, 
the  question  involved  in  these  cases  was  presented  to  the 
Supreme  Court  of  North  Carolina,  who  expressly  adopted 
the  opinions  of  Spencer  and  Tompkins,  Js.,  in  the  first  case^ 
thus  repudiating  the  decisions  of  both  the  Supreme  Court  of 
New  York  and   of  Judge.  Story,     Both  these  cases,  say 
Messrs.  Gowen  and  Hill,  (in  note  194,  p.  301,  3d  volume  of 
Phillips  in  Evidence),  were  before  them,  appear  to  have  been 
sometimes  in  the  hands  of  counsel,  and  were  followed  by  the 
Judge  at  nisi  priua.     At  the  bar,  great  research  and  higb 
forensic  talent  were  exhibited  in  the  discussion,  both  upon 
principle  and  authority ;  the  main  ground  for  the  evidence 
being  the  admitted  one,  that  declarations  made  by  the  owner 
follow  from  him  to  all  who  claim  under  him,  along  with 
descents,  devises  and  sales.     The  evidence  proposed  was  of 
repeated  declarations  made  after  the  execution  of  the  will, 
and  consisted  in  stating  its  contents  to  be  materially  and 
utterly  different  from  what  they  were.     They  were  offered  in 
connection  with  conflicting  testimony  upon  the  part  of  testa- 
mentary capacity.    The  evidence  was  resisted,  as  in  Ne^v- 
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York,  among  other  arguments,  on  the  ground  that  it  would 
violate  the  spirit  of  the  North  Carolina  Statute  of  Revoca- 
tions, which  also  required  (as  the  British  statute)  certain 
specified  solemnities. 

On  both  sides,  the  English  authorities,  then  extanty  were 
fully  cited  and  applied.  On  the  whole,  say  the  compilers, 
the  arguments  were  learned  and  useful,  and  must  have  saved 
the  Judges  great  labor  upon  this  vexed  controversy.  The 
conclusion  of  the  Court  is  thus  strongly  expressed: 

'^  To  reject  the  declarations  of  the  only  person  having  a 

vested  interest,  and  who  was  interested  to  declare  the  truth — 

whose  fiat  gave  existence  to  the  will,  and  whose  fiat  could 

destroy,  and,  in  doing  the  one  or  the  other,  could  interfere 

with  the  rights  of  no  one,  involves  almost  an  absurdity;  and 

(with  due  deference  to  the  opinions  of  those  who  have  decided 

to  the  contrary)  we  say — and  not  upon  the  ground  of  their 

being  part  of  the  res  gestcB — for  whether  they  accompany  the 

act  or  not,  whether  made  long  before,  or  long  after,  the 

making  of  the  will,  is  entirely  immaterial  as  to  their  compe- 

teocy.    Those  circumstances  only  go  to  their  weight  or  credit 

with  the  tribunal  who  is  to  try  the  fact/'    After  a  further 

examination  of  the  question,  they  add :  "  For  these  reasons, 

and  those  given  by  Judge  Spencer,  who,  together  with  Judge 

Tompkins,  dissented  from  the  opinion  of  the  Court,  and 

because  of  the  doubt  which  rested,  for  some  time,  on  Judge 

Livingston's  mind,  we  think  we  are  bound  to  disregard  the 

opinion  of  the  majority  of  the  Court,  in  2  Johns.  31,  and 

also  the  case  in  1  Gall.,  170." — (Reels,  executors,  vs.  Reel,  1 

Hawks,  247,  268-'9.)  % 

Again,  in  1832,  on  the  trial  of  an  issue  of  diviaavet  vel 
f^<>n,  Judge  Martin,  at  nisi  prius,  rejected  the  testator's 
declarations,  made  after  the  execution  of  the  will.  On  mov- 
ing for  a  new  trial,  the  question  was  treated  as  open  and 
tininclyded  in  Reels  vs.  Reel,  because  there  the  testator  died 
tefore  the  North  Carolina  statute  of  revocation  passed,  which 
was  not  till  1817.  The  statute  being  before  the  former 
decision,  though  after  the  will  was  made — a  distinction  not 
adverted  to.    Provis  &  Reed,  6  Bingham,  was  now  cited  b^ 
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counsel;  in  addition  to  Jackson  vs.  Kniffin  and  Smith  &  Fen- 
ner^  as  an  authority  for  excluding  the  proof.  The  Court 
declared  that  they  had  "  deliberately  considered  the  question 
anew  ^^;  "  that  the  proof  ofiTered  was  relevant  to  the  point." 
The  assertion  that  it  may  mislead  the  jury,  is  applicable  to 
all  evidence  submitted  to  them.  This  is  incident  to  our  tri- 
bunals as  constituted;  and  not  peculiar  to  this  species  of  evi- 
dence. 

It  is  said  that  the  reasons  for  not  hearing  parol  proof  is, 
that  there  is  not  the  ordinary  security  that  it  is  true.  This 
goes  to  the  weight  of  the  evidence.  It  is  true^  there  are 
many  cases  in  which  it  would  be  entitled  to  but  little  weight; 
nay,  but  a  few  in  which  it  would  be  entitled  to  any.  Yet, 
if  there  be  others^  in  which  it  would  subserve  the  cause  of 
truth  and  justice,  it  must  be  heard,  leaving  its  effects  to  those 
whose  province  it  is  to  weigh  it.  I  think  there  is  little  dan- 
ger in  this,  when  the  Court  can  aid  the  jury  in  pointing  ont 
its  legitimate  tendency." 

I  forbear  to  make  further  quotations  from  this  "perspicu- 
ous and  masterly  "  opinion  of  Judge  Ruffin.  I  would  gladly 
incorporate  it  entire,  but. must  content  myself  by  referring 
to  it  as  demonstrating  conclusively,  to  my  mind,  the  pro- 
priety, as  well  as  safety,  in  receiving  such  evidence. 

Having  thus,  as  briefly  as  I  could,  adverted  to  the  convict- 
ing decisions  upon  this  vexed  question,  James  Kent  and 
Joseph  Story,  men  unsurpassed  for  legal  Jearning,  being 
arrayed  against  Ambrose  Spencer  and  Thomas  Ruffin,  to  say 
nothing  of  Spencer  Roane,  than  whom  abler  common  law 
Judges  never  presided  in  the  Courts  of  this  country,  and  dif- 
fering, as  I  do,  from  a  worthy  brother  and  associate,  for 
whom  and  for  whose  opinions,  I  have  the  highest  respect,  I 
must  say,  that  I  have  not  a  scintilla  of  doubt  resting  in  my 
mind  that  the  testimony  excluded  should  have  been  received 
by  the  Circuit  Court.  . 

Judgment  reversed. 
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1.  Ttie  Act  of  30th  December,  1847,  (Cobb's  Digest,  180),  requires  mar- 
nage  settlementSi  or  agreements,  executed  previously  to  the  passage 
of  that  Act,  to  be  recorded,  after  its  passage  and  publication,  whether 
recorded  or  not. 

2.  The  registration  of  such  conveyances,  only,  as  are  required  by  law 
to  be  recorded,  operates  as  constructive  notice  to  subsequent  purchasers 
of  the  same  property  so  conveyed. 

Trover  in  Bibb  Superior  Court,  for  a  negro  named  Samp- 
son. 

The  questions  made  in  this  case^  rest  upon  the  following 
state  of  &ctSy  agreed  to  by  the  parties : 

On  the  20th  of  December,  1836,  in  contemplation  of  a 
marriage,  which  was  afterwards  consummated,  a  deed  of 
marriage  settlement  was  executed  in  the  county  of  Chatham, 
then  the  residence  of  the  husband,  between  John  C.  Hunter 
and  Ann  E.  Aiken,  by  which  the  negro  in  dispute,  with 
others,  all  brought  into  the  marriage  by  the  said  Ann  E. 
Aiken,  were  settled  on  the  said  John  C.  Hunter,  the  husband, 
and  the  said  Ann  E.,  the  wife,  and  the  survivor  of  them  for 
life,  and  then  to  the  children  of  the  marriage.  The  property 
was  conveyed  by  the  deed,  to  three  trustees,  neither  of  whom 
was  the  husband  or  wife.  The  deed  was  attested  by  wit- 
nesses, one  of  wbom  was  Richard  R.  Aiken,  and  by  him  pro- 
bated before  Edward  G.  Wilson,  Deputy  Clerk  of  Chatham 
Superior  Court,  on  the  20th  of  October,  1841,  and  recorded 
io  the  Clerk's  office  of  Chatham  Superior  Court,  on  the  day 
of  said  probate.  James  Hunter  and  Charles  Hunter  were 
the  only  children  of  the  marrii^.  Mrs.  Hunter  died  many 
years  ago.  Thomas  J.  Walsh,  auctioneer,  sold  the  negro  in 
dispute,  at  public  out-cry,  by  the  authority  and  direction  of 
John  C.  Hunter,  to  pay  certain  advances  made  by  Walsh  to 
the  said  John  C.  Hunter,  to  pay  for  the  board  and  schooling 
of  the  said  children,  James  and  Charles.  At  the  sale,  which 
occurred  in  1852,  one  J.  C.  Trowbridge  was  the  purchaser, 
to  whom  Walsh  made  a  bill  of  sale.  Walsh  knew  nothing 
at  the  time  of  the  sale  of  any  claim  on  the  negro,  nor  did  it 
appear  that  Trowbridge  had  any  notice  of  any  defect  in  the 
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title.  Walsh  did  not  even  know  of  the  marriage  settlement, 
but  heard  it  of  some  two  years  after  the  sale.  Walsh  executed 
to  Trowbridge  his  own  bill  of  sale  as  auctioneer.  Logan  & 
Meara  derived  their  title  from  Trowbridge.  John  C.  Hun- 
ter died  in  1858.  Logan  &  Meara  were  in  possession  of  the 
negro  in  February,  1858,  and  on  the  8th  of  February,  1859, 
and  the  negro  died  in  the  summer  of  1859. 

Under  the  instruction  and  authority  of  the  plaintiff,  Wil- 
liams, acting  as  the  next  friend  of  the  said  minor  children, 
James  and  Charles  Hunter,  a  demand  for  the  negro  was 
made  on  the  defendants,  Logan  &  Meara,  by  Mr.  Lanier,  and 
they  refused  to  give  up  the  negro.  This  demand  was  made 
before  the  suit  was  brought,  which  was  on  the  8th  of  Febru- 
ary, 1859,  and  the  refusal  was  general,  and  placed  on  no 
particular  ground. 

Upon  the  foregoing  facts,  the  following  questions  were 
submitted  for  adjudication,  to-wit : 

1.  Did  not  the  death  of  the  negro  release  the  defendants 
from  tall  liability,  except  for  the  hire  of  the  negro,  from  the 
death  of  John  C.  Hunter,  and  the  costs  ? 

2.  Can  the  defendants  reduce  [the  amount  of  the  recovery, 
by  proving  the  negro  was  diseased  at  the  time  the  demand 
was  made,  and  that  he  subsequently  died  ,of  such  disease  ? 

3.  Was  the  record  of  the  marriage  settlement  sufficient  ? 
Ought  it  not  to  have  been  again  recorded,  under  the  Act  of 
the  30th  of  December,  1847,  to  give  it  validity,  and  to 
authorize  a  recovery  upon  it  in  this  case? 

4.  Does  the  evidence,  in  this  case,  show  such  a  conversion 
of  the  property  in  dispute  as  to  authorize  a  recovery  ? 

Lai^xeb  &^  Andeeson  for  the  plaintiff. 

H.  K.  McKay  for  the  defendant. 
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Br/  the  Court. — Jenkins,  J.,  delivering  the  opinion. 

1.  The  consent,  in  this  case,  presents  several  questions  for 
the  consideration,  of  the  Court  and  among  them,  this: 
''  Whether  the  record  of  the  raarriage  settlement  ^as  suffi* 
cient,  or  whether  it  ought  to  have  been  recorded  again,  under 
the  Act  of  30th  December,  1847,  to  give  it  validity,  and 
aathorize  a  recovery  upon  it  in  this  case."  In  our  view  of 
this  qaestion,  it  must  control  the  case,  and  we,  therefore, 
deem  it  unnecessary  to  consider  the  others. 

The  question  is  not  as  to  the  validity  of  the  settlement,  as 
between  the  parties  to  it,  and  privies ;  but  whether  the  record 
of  it,  anterior  to  the  Act  of  1847,  was  valid  as  constructive 
notice  to  Trowbridge,  and  those  claiming  under  him ;  the 
defendants  being  in  that*  category. 

The  plaintiff's  counsel,  in  the  very  interesting  and  ingeni- 
ous argument  presented,  assumed  two  positions  on  this  point. 
FirHy  that  by  a  proper  construction  of  the  Act  of  1847,  it  is 
unnecessary  to  record,  a  second  time,  a  marriage  settlement, 
which  had  been  recorded  prior  to  its  passage, « such  prior 
record,  answering  by  relation,  its  requisitions.  We  cannot 
assent  to  this  proposition.  The  first  section  of  the  Act  refers 
exclusively  to  settlements  made  prior  to  the  passage  of  the 
Act;  and  its  language  is  equally  clear  and  peremptory.  It 
directs  that  all  such  settlements,  or  i^reements,  ''shall  be 
recorded  within  twelve  months  afler  the  passage  and  publi- 
cation of  this  Act,  in  the  Clerk's  office  of  the  Superior  Court 
of  the  county  of  the  residence  of  the  husband.'' 

It  must  be  presumed  that  the  Legislature  knew,  when 
passing  this  Act,  that  many  existing  settlements  had  already 
been  rcorded.  Had  they  intended  that  such  record  should 
satisfy  the  requirements  of  the  Act,  the  insertion  of  three 
words  would  have  expressed  that  intention.  Those  words 
not  having  been  inserted,  and  no  allusion  being  made  to  a 
prior  registration,  we  are  constrained  to  infer  the  absence  of 
SQch  intention.  They  undoubtedly  intended  to  prescribe  a 
new  rule ;  they  had  not  previously  required  such  convey- 
ances to  be  recorded. 
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Their  new  rule  would  be  vastly  more  facile  and  certain  in 
its  operations^  by  limiting  the  researches  of  inquiries  into 
title,  to  the  date  of  the  rule  itself;  and  this  olyect  is  accom- 
plished by  holding  that  the  Act  of  1847  requires  all  mar- 
riage settlements  or  agreements,  whether  previously  regis- 
tered or  not,  to  be  recorded  within  twelve  months  after  the 
passage  and  publication  of  the  Act.  The  language  of  the 
statute  is  not  at  all  ambiguous;  and  it  can  only  be  made  to 
meet  the  exigencies  of  the  plaintiff's  case,  by  interpolating 
words.     This  we  are  not  authorized  to  do. 

2.  But  secondly,  it  is  insisted  that  by  the  Act  of  1819, 
(Cobb's  Digest,  168),  or  by  the  Act  of  1827,  (Cobb's  Digest, 
172),  the  record  of  marriage,  settlements  is  authorized^  and 
that  this  is  sufiBcient  to  make  such  record  constructive  notice, 
to  subsequent  purchasers,  of  the  settlement  so  recorded.  In 
section  403,  vol.  1,  of  Story's  Eq.  Jur.,  the  author  states  that, 
in  America,  '*  it  is  uniformly  held  that  the  registration  of  a 
conveyance  operates  as  constructive  notice  to  all  subsequent 
purchasers  of  any  estate,  legal  or  equitable,  in  the  same  prop- 
erty." But  in  the  next  section,  404,  the  learned  author 
expressly  limits  the  operation  of  this  American  rule  to  such 
conveyances  only  "  as  are  authorized  and  required  by  law  to 
be  registered,  and  are  duly  registered  in  compliance  with 
law.  He  then  adds :  '^  if  they  are  not  authorized  or  required 
to  be  registered,  or  the  registry  itself  is  not  in  compliance 
with  the  law,  the  act  of  registration  is  treated  as  a  mere 
nullity ;  and,  then,  the  subsequent  purchaser  is  affected  only 
by  such  actual  notice,  as  would  amount  to  a  fraud  " — citing  2 
Sch.  and  Lefn,  68 ;  1  Sch.  and  Lefr.,  157 ;  4  Wheat,  466  ; 
1  John.  Ch.,  300 ;  2  Binn.,  40.  The  learned  counsel  uses  the 
second  or  negative  proposition  in  section  404,  to  explain  the 
first  or  affirmative  proposition,  and  construes  the  whole  sec- 
tion to  mean,  that  if  a  conveyance  be  either  authorized  or 
required  to  be  registered,  the  r^istration  is  good,  as  construc- 
tive notice  to  subsequent  purchasers.  He  reads  the  native 
proposition  thus:  ''  If  they  be  neither  authorized  nor  required 
to  be  registered,  the  registry  is  a  nullity,  is  ineffectual  as  no- 
tice," etc.     He  then  holds  that  the  converse  is  true,  viz:  **  If 
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they  be  either  authorized  or  required^  etc.,  the  registry  is  good 
as  notice/'  etc.     But  this  criticism  upon  the  text,  I  think  is 
illogical.    The  author  proceeds  to  state,  first,  affirmatively, 
in  what  cases  registry  will  operate  as  constructive  notice; 
and  be  thus  puts  it :  "  If  they  (the  conveyances)  be  author- 
ized and  required  by  law  to  be  registered,  and  be  actually 
roistered,  the  registration  is  constructive  notice,"  etc.     Here 
he  uses  the  copulative  conjunction,  intending  that  there  must 
be  both  authorization  and  requirement  of  law,  etc.,  to  make 
the  registration  effectual  as  notice.     But  when,  next,  he  pro- 
ceeds to  state  the  negative  proposiiion,  to  specify  in  what 
cases  registration  will  not  be  valid  as  notice,  he  uses  the  dis- 
junctive conjunction ;  be  says :  "  If  they  (the  conveyances) 
are  not  authorized  OB  required  to  be  registered,"  etc.     It  is 
as  if  he  had  said,  ^^  if  they  be  not  authorized  to  be  registered, 
or  if  they  be  not  required  to  be  registered,  in  either  event, 
the  registration  is  a  nullity,  as  coastructi  ve  notice.     Thus,  and 
thus  only,  can  the  two  propositions  be  made  to  consist.    luas- 
mnch  as  to  require  by  law  the  registration  of  a  conveyance, 
is  to  authorize  it,  the  rule  may  be  thus  briefly  stated,  "  The 
registration  of  such  conveyances,  only,  as  are  required  by  law 
to  be  registered,  is  constructive  notice  to  all  subsequent  pur- 
chasers," etc. 

The  marriage  setlement,  in  this  case,  not  having  been 
recorded,  as  required  by  the  Act  of  1847,  and  there  being  no 
proof  of  actaal  notice  to  the  purchaser,  under  whom  defend- 
ants claim^  our  opinion  is  that  the  plaintiff  cannot  recover. 
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N. 


Ball,  ex'r  and  adm'r  vs.  Wallace  and  Wipe. 

1.  The  plaintiffs  were  the  coheirsi  or  distribatees,  and  their  representa- 
tives of  the  grantor,  who  had  died  leaving  no  children.  Meld :  That 
the  paper  was  a  gift  by  the  grantor  to  those  persons,  who,  like  himself, 
were  heirs  to  his  father,  reserving  a  life-estate  in  the  property  himself; 
the  estate  created,  subject  to  be  defeated  by  the'death  of  grantor  leav- 
ing, at  his  death,  child  or  children  surviving  him. 

2.  When  a  deed  of  gift  contains  grantees  so  designated  or  plunly  referred 
to  as  to  be  easily  ascertained,  a  subject- matter,  and  a  time  when  the 
gift  is  to  take  effect,  there  is  sufficient  certainty  to  require  the  Court  to 
give  it  effect. 

8.  A  gift,  although  voluntary,  is  good,  and  may  be  enforced,  if  it  is  an 

executed  and  not  a  mere  executory  one. 
4.  No  particular  form  of  words  is  necessary  to  make  a  conveyance  ;  so 

that  the  words  used  indicate  an  intention  to  convey  it,  is  sufficient. 

Trover,  in  Sumter  Superior  Court.  Tried  before  Judge 
Allen,  at  the  October  Term;  1860. 

James  Ball,  as  the  administrator  of  James  Gray,  and  Sea- 
born Gray,  and  as  executor  of  Sarah  Powell,  brought  an 
action  of  trover  against  Cargil  Wallace,  and  his  wife,  Maiy 
Wallace,  to  recover  damages  for  the  alleged  conversion  by 
the  defendants  of  a  negro  named  Peter. 

On  the  t^ial  of  the  case,  the  plaintiff  proved  that  the 
defendant,  Mary  Wallace,  was  the  widow  of  Samuel  Gray, 
deceased,  and  that  she  intermarried  with  the  defendant,  Car- 
gil Wallace ;  that  Samuel  Gray  died  about  the  first  of  Jana- 
ary,  1858,  leaving  no  child  or  children,  and  that  he  had  no 
child  or  children  in  his  life  time ;  that  said  Samuel  Gray  was 
the  son  of  James  Gray,  of  Warren  county,  deceased,  and 
brother  to  the  testator  and  intestates  of  the  plaintiff,  and  that 
said  intestates,  testator,  and  Samuel  Gray,  were  all  the  heiTs 
of  James  Gray  at  the  time  of  his  death ;  that  the  negro  boy, 
Peter,  was  worth  $700  00,  and  was  worth,  for  hire,  $150  00, 
and  was  hired  out  for  that  sum  by  the  defendant,  in  the  year 
1859 ;  that  Samuel  Gray,  since  1840,  has  not  been  of  strong 
mind,  and  from  1850,  up  to  the  time  of  his  death,  he  drank 
a  great  deal  of  whisky,  and  his  mind  grew  weaker  and 
weaker,  until  he  died. 
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The  plaintiff  also  offered  in  evidence  a  paper,  duly  attested 
by  two  witnesses,  one  of  whom  was  a  Justice  of  the  Peace, 
and  which  was  recorded  in  the  Clerk's  office  of  the  Superior 
Court  of  Warren  county,  Georgia,  on  the  22d  of  June,  1822, 
and  of  which  tlie  following  is  a  copy : 

"  Gboroia,  Warbek  County, 
<<  October,  19th,  1819, 
'*  Received  one  negro  boj,  named  Peter,  rained  at  seyen  hundred  dol- 
lars, the  same  being  a  part  of  my  proportionable  part  of  mj  father's 
estate.  Given  under  my  hand,  the  day  and  year  above  written.  And  the 
boy  for  which  I  have  given  this  receipt,  if  I  should  die  without  child  or 
children,  ta  to  retam  to  the  other  heirs. 

"SAMUEL  GRAY."  ^ 

Upon  ol^ection  being  made  thereto,  the  presiding  Judge 
repelled  the  said  paper  as  evidence,  on  the  ground  that  the 
same  was  uncertain,  voluntary,  and  contained  no  words  of 
conveyance,  and  then  awarded  a  non-suit  against  the  plain- 
tiff 

This  decision  is  the  error  alleged  in  the  records  in  this  case. 

Willis  A.  Hawkins  for  plaintiff  in  error. 

B.  Hill,  (representing  McCay),  for  defendant  in  error. 

By  the  Court — ^Lyon,  J.,  delivering  the  opinion. 

Some  of  the  well  settled  rules  for  the  exposition  of  deeds 
and  other  writings  are,  that  the  constructions  ought  to  be  as 
&vorable  and  as  near  the  apparent  intent  of  the  parties  as 
possibly  may  be,  and  as  the  law  will  permit ;  that  too  much 
regard  is  not  to  be  had  to  the  natural  and  proper  signification 
of  words  and  sentences,  to  prevent  the  simple  intention  of 
the  parties  from  taking  effect ;  for  that  the  law  is  not  nice  in 
grants,  and,  therefore,  it  doth  often  transpose  words  contrary 
to  their  order  to  bring  them  to  the  intent  of  the  parties. 
WiUes  Rep.,  332 ;  Shep.  Touch.,  88.  That  all  the  words  of 
the  deed,  in  construction,  be  taken  most  strongly  against  him 
who  doth  speak  them,  and  most  in  advantage  of  the  other 
party.  Shep.  Touch.,  87.  That  the  grantee  be  sufficiently 
named,  or,  at  the  least,  set  forth  and  distinguished  by  some 
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circumstantial  matter.  /&.,  235.  Dedi  d  txmcessi  be  the  most 
apt  words  for'all  kinds  of  grants,  yet,  it  may  be  by  other 
words  and  the  grant  as  good  as  those  words — no  formal  words 
are  necessary.  lb,,  232.  That  the  judges  ought  to  be  curious 
and  subtile  to  invent  reasons,  and  make  acts  effectual  accord- 
ing to  the  just  intent  of  the  parties.     Willes  Rep.,  684. 

1.  Looking  at  this  paper,  then,  in  the  sense  of  these  author- 
ities and  rules,  with  a  view  to  give  effect  to  the  intention  of 
the  grantor,  if  it  can  be  done  consistently  with  the  law,  we 
are  constrained  to  the  conclusion  that  it  was  the  intention  of 
Samuel  Gray,  the  maker,  to  vest  the  title  to  this  negro,  by 
this  paper,  in  his  co-heirs  at  law  of  his  father,  who,  like 
himself,  took  distributive  shares  of  that  estate,  in  case  he 
died  without  child  or  children.  In  other  words,  it  was  a 
gift  to  the  persons  answering  that  description,  reserving  a 
life-estate  in  himself,  subject  to  be  defeated  by  his  leaving 
child  or  children  at  his  death.  Whatever  may  have  been 
the  inducement  to  such  agreement  or  gifl ;  whether  on  ac- 
count of  a  general  agreement  for  distribution  of  the  estate  of 
the  father  by  all  the  heirs,  on  these  conditions,  or  wheth^ 
the  property  of  the  estate  for  distribution  was  subject  to  such 
a  limitation,  or  whether  he  was  moved  thereto  by  his  mere 
volition,  is  wholly  immaterial.  That,  to  our  mind,  is  the 
intention  manifested  by  this  instrument,  the  grantor  using 
the  words  "  to  return  to  "  in  the  sense  of  to  vest  irhj  as  the 
simplest  mode  of  expressing  his  purpose  and  effecting  his 
intention,  and  as  there  is  nothing  in  this  intention  incon- 
sistent with  the  rules  of  law,  the  Court  must  give  effect 
thereto. 

The  Court  below  ruled  out  the  paper  as  evidence  of  title 
in  the  plaintiff,  and  awarded  a  non-suit  on  three  grounds : 

2. — 1.  That  the  paper  was  uncertain ;  why,  we  cannot 
see.  There  is  a  grantor;  grantees  plainly  referred  to,  and 
designated  so  that  they  are  >  easily  ascertained,  a  subject  mat* 
ter  of  gift,  and  a  time  when  the  gift  was  to  take  effect  in  the 
grantees. 

3. — 2.  That  it  was  voluntary.  Concede  that  this  is  so  * 
still,  the  gift  is  good.   This  is  not  an  executory  agreement^  in. 
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hich  a  mere  inteDtion  is  expressed  to  make  t])e  gift^  but  an 
:ecuted  one,  that  vests  the  title,  and  nothing  more  remains 
I  be  done  to  complete  it.  ' 

4. — 3.  That  the  paper  contains  no  words  of  conveyance, 
re  have  already  seen 'that  no  particular  form  of  words  of 
mveyance  is  necessary,  so  that  the  words  used  indicate  an 
itentioD  to  convey,  and  that  the  words  in  this  paper  are 
ifficient  for  that  purpose;  for  these  reasons,  we  think  the 
)ourt  below  erred  in  rejecting  the  paper  tendered  as  evidence 
f  title  in  the  plaintiff,  and  in  granting  a  non-suit. 
Judgment  reversed. 
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I.  Te3tiinonj  of  a  witness,  taken  by  interrogatories,  is  not  obnoxious  to 
the  Act  of  2l8t  February,  1850,  "To  regulate  the  testimony  of  Attor- 
neys at  law,''  when  it  does  not  appear  to  the  Court  that  the  witness 
was  the  attomey-at-iaw  of  the  party  against  whom  the  evidence  is 
sought  to  be  used,  or  that  the  facts  testified  to  were  acquired. by  him 
daring  the  existence,  .and  by  reason  of  the  relation  of  attorney  and 
client. 

1  M.  agreed  with  M.  for  the  purchase  of  her  land  and  negroes  at  the 
price  of  $8,000  00,  executed  a  bill  of  sale  to  him  for  the  negroes,  and 
delivered  to  him  her  title  deeds  for  the  land,  retaining  possession  of 
the  property  until  the  purchase- price  of  the  property  was  settled ;  sub- 
sequently, to  induce  M.  to  cancel  the  trade,  give  up  the  bill  of  sale  to 
the  negroes,  and  the  title  deeds  to  the  land,  M.,  the  vendor,  and 
snother,  executed  to  M.,  the  purchaser,  their  notes  for  the  sum  of 
$450  00,  and  the  bill  of  sale  and  deeds  were  returned  to  M.,  and  the 
trade  cancelled.     Held :  That  this  was  a  sufficient  consideration  for 
the  notes  so  given,  although  the  bill  of  sale  and  deeds  might  have  been 
fraudalently  obtained  in  the  first  place. 
^  When  a  fraud  has  been  committed  by  one  upon  another,  and  it  has 
Wq  settled  by  the  parties,  with  a  full  knowledge  thereof,  such  settle- 
ment is  conclusive. 

Certiorari  from  Bibb  Superior  Court,     Decided  by  Judge 
Umar,  at  the  November  Term,  1860. 

The  facts  of  this  case  are  substantially  as  follows : 
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James  S.  Morris  bargained  with  Nancy  Montgomery  and 
Mary  Duncan  for  a  plantation  in  the  county  of  Baldwin,  and 
five  negroes,  for  which  Morris  agreed  to  pay  $8,000  00.  Pur- 
suant to  the  agreement  and  contract,  Morris  paid  over  to 
Mrs.  Montgomery  and  Mrs.  Duncan  some  money,  and  they 
turned  over  to  him  the  title  deeds  of  the  plantation,  and  MrSw 
Montgomery  executed  and  delivered  to  him  a  bill  of  sale  for 
the  negroes,  which  were  then  levied  on  by  virtue  of  sundry^. 
faa,  against  Mrs.  Montgomery.  Morris  was  to  pay  off  the 
Jl.fa8,  and  all  other  demands  against  Montgomery  and  Dun- 
can, and  then  pay  the  balance  of  the  $8,000  00  to  them. 

On  the  day  of  sale,  and  when  the  negroes  were  offered  for 
sale,  Morris  announced  to  the  sheriff  and  bystanders,  that  he 
had  the  means,  and  was  ready  to  pay  off  all  the  fi,  fas.  and 
all  other  demands  against  Montgomery  and  Duncan ;  but, 
for  some  cause,  the  sheriff  and  plainti&  in  fi.  fas.  refused 
then  to  receive  the  money,  and  the  sale  was  postponed.  This 
occurred  on  the  first  Tuesday  in  January,  1860. 

It  was  then  agreed,  that  so  soon  as  Morris  returned  from 
a  trip  out  West,  which  he  was  then  about  to  take,  that  he 
should  return  to  Milledgeville  and  get  the  negroes  and  bring 
them  away.  '       . 

Morris  paid  no  money,  except  what  he  advanced  to  Mont- 
gomery and  Duncan,  nor  was  there  any  deed  to  the  plantation 
executed  to  him. 

After  Morris  returned  from  the  West,  and  before  he  went 
back  to  Milledgeville,  Mrs.  Montgomery  and  Mrs.  Duncan 
called  on  him  at  his  house  in  Marietta,  when  it  was  agreed 
that  Morris  should  give  up  the  bill  of  sale  and  title  deeds, 
and  that  the  whole  sale  should  be  cancelled,  in  consideration 
of  which,  Mrs.  Mongomery  and  Duncan  paid  Morris  some 
money,  and  also  executed  and  delivered  to  him  nine  promis- 
sory notes,  signed  by  them,  for  $60  00  each. 

Afterwards,  Morris  sued  out  attachments  on  these  notes, 
returnable  to  a  Justice's  Court  of  Bibb  county,  and  Mont- 
gomery and  Duncan  pleaded  that  the  notes  were  without 
consideration. 

On  the  trial  of  these  cases  in  the  Justice's  Court,  the  depo^ 
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sitioDS  of  Wm.  McKinlej  were  read  in  evidence  over  the 
objection  of  plaintiff's  counsel,  that  the  depositions  disclosed 
facts,  of  which  the  witness  obtained  a  knowledge  during  the 
existence,  and  by  reason  of  the  relation  of  attorney  and  client 
between  the  witness  and  plaintiff. 

The  jury,  in  the  Justice's  Court,  found  for  the  defendants. 

The  cases  were  then  carried  to  the  Superior  Court  of  Bibb 
county,  by  certiorari. 

The  Superior  Court  sustained  the  certiorari,  and  ordered 
a  new  trial,  on  the  ground  that  the  Justices  erred  in  admit- 
ting McKinley's  testimony,  aqd  on  the  ground  that  the  jury 
found  contrary  to  evidence,  as  to  a  want  of  consideration  in 
the  notes. 

This  judgment  is  the  error  alleged. 

Lanieb  &  Anderson  for  plaintiff  in  error. 
Stubbs  <&  Patton  contra. 

By  the  Court. — Lyon,  J.,  delivering  the  opinion. 

« 

Two  questions  are  made  by  the  record  in  this  case : 

1.  Whether  the  interrogatories  of  the  witness,  William 
McKinley,  were  admissibleas  evidence? 

2.  Whether  there  was  sufficient  evidence  of  a  consideration 
in  the  notes  which  were  the  foundation  of  the  suits  in  the 
Jostioe's  Court,  to  authorize  a  recovery  on  them  by  the 
plaintiff? 

(1.)  We  think  the  interrogatories  were  admissible  as  evi- 
dence. The  objection  to  them  is,  that  the  witness,  McKin- 
lej, was  the  attorney  of  Morris,  and  that  his  statements,  or 
evidence,  is  in  conflict  with  the  Act  of  2l8t  February,  1850, 
"  To  regulate  the  testimony  of  Attorneys  at  Ijaw."  The 
T^cord  does  not  support  the  objection.  It  does  not  appear 
that  the  witness  was  the  attorney  of  Morris,  or  that  the  facts 
sworn  to  by  him  were  acquired  during  the  existence  and  by 
^^^Bon  of  that  relation,  all  of  which  is  necessary  to  exclude 
^he  testimony  under  that  Act.  As  much  was  said  in  the 
argument  as  to  the  manner  of  this  witness,  we  are  constrained 
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to  remark,  in  respect  thereto,  that  in  this,*  the  testimony 
was  very  objectionable — not  enough  so  to  require  the  Court 
to  exclude  the  same  from  the  jury,  but  sufficiently  so  to 
greatly  impair  its  weight  and  credit  before  them ;  and  if  a 
jury,  under  the  circumstances,  should  wholly  discredit  evi- 
dence so  given,  we  should  never  interfere  with  their  finding 
on  that  account,  however  material  and  important  the  testi- 
mony may  be.  However  well  satisfied  a  witness  may  be, 
that  the  party  against  whom  he  is  testifying  is  a  desperate 
speculator  and  adventurer,  trying  to  obtain  an  undue  advan- 
tage, or  is  wrong  upon  the  merits,  it  is  not  his  business  to 
adjudge  these  questions,  or  to  thrust  his  opinions  thereof  on 
the  tribunal  whose  business  it  is  to  try  the  case,  but  to  state 
what  he  does  know,  as  strongly  as  it  exists,  without  that 
flippancy  and  bias  for  one  of  the  parties  that  so  evidently 
marks  this  testimony  from  one  end  to  the  other. 

(2.)  As  to  the  other  question :  AYas  there  sufficient  evidence 
of  a  consideration  in  the  notes  before  the  jury  to  require 
them  to  find  for  the  plaintiff?    Or,  to  state  the  question 
more  exactly :  Was  there  sufficient  evidence  of  a  toant  of 
cormderation  in  the  notes,  to  justify  the  finding  as  made? 
And  to  this,  we  reply,  that  there  was  not.     The  only  evidence 
offered  as  to  the  consideration  of  the  notes,  was  that  of  the 
plaintiff,  Morris,  given  in  reply  to  interrogatories  sued  out 
for  him   specially,  on  the  application  of  the  defendants    in 
the  Justice's  Court.     The  witness,  McKinley,  knew  nothing 
of  the  giving  of  the  notes,  or  of  their  consideration  ;   he 
testifies  to  certain  negotiations  by  Morris  for  the  purchase  of 
the  lands  and  negroes  of  Mrs.  Montgomery,  that  occurred  in 
Milledgeville,  on   the  first  Tuesday  in  January,  1860,  and 
the  facts  that  transpired  at  that  time  and  place,  in  respect  to 
the  intended  trade,  within  his  knowledge.     The  notes  ^vrere 
not  given  at  that  time,  but  subsequently,  on  the  17th  day  of 
March,  1860.     Hence,  his  testimony  can  have  no  weight 
whatever,  to  overcome  the  legal  presumption  in  favor  of  the 
fairness  and  sufficiency  of  the  consideration  of  the  notes, 
that  arises  upon  the  face  of  the  papers  themselves.     From 
the  answers  of  Morris,  we  learn  that  Morris  agreed,  on  the 
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first  Taesday  in  Januaiy,  1860,  to  purchase  of  Mrs.  Mont- 
gomery her  land  and  negroes^  at  the  price  of  eight  thousand 
dollars,  to  which  she  assented^  and,  in  pursuance  thereof, 
executed  to  him  a  bill  of  sale  of  the  negroes,  and  delivered 
to  him  her  title  deeds  for  the  land.     It  was  agreed,  further, 
that  on  the  return  of  Morris  from  a  trip  to  the  West,  that  he 
then  intended,  he  should  pay  said   sum  of  money  in  the 
manner  agreed  upon,  when  she  should  deliver  to  him  pos- 
session of  the  property.     On  the  17th  day  of  March,  after 
this  agreement,  the  defendants,  Mrs.  Montgomery  and  Mrs. 
Duncan,  met  Morris  at  his  house  in  Marietta,  and  upon 
their  own  application,  executed  to  him  their  notes,  amounting 
to  the  sum  of  four  hundred  and  fifty  dollars,  to  induce  him 
to  give  up  the  bill  of  sale  that  Mrs.  Montgomery  had  pre- 
viously executed  to  him  for  the  negroes,  the  title  deeds  for 
the  land,  and  to  cancel  the  whole  agreement ;  and  this,  we 
think,  was  a  sufficient  consideration.    The  plainti£P,  Morris, 
by  the  bill  of  sale,  had  an  interest  in,  if  not  the  legal  title 
to,  the  negroes.     Whether  he  could   have   recovered  the 
negroes  and  enforced  the  agreement,  it  is  not  now  material 
to   inquire.     The  bill  of  sale  and  agreement  might  have 
been  procured  by  the  most  fraudulent  practices  upon  an 
illiterate  and  weak  old  woman,  but  it  was  to  the  interest  and 
benefit  of  Mrs.  Montgomery  to  be  relieved  from  the  effect  of 
that  agreement,  to  get  back  her  title  deeds  to  her  lands,  and 
to  have  the  bill  of  sale  she  had  made,  cancelled.     To  have 
this  doad,  to  say  the  least  of  it,  over  her  property  removed, 
was  her  object,  and  to  accomplish  this,  she  gave  these  notes, 
and  effected  her  purpose.     This  was  the  benefit  to  her  in  the 
trade,  which  has  always  been  held  sufficient  to  support  a 
pTooiise  made  in  consequence.    There  is  not  the  slightest 
evidence  that  any  fraud  or  misrepresentation  was  practiced 
to  induce  the  giving  of  the  notes.     This  is  not  pretended, 
but  it  is  claimed,  that  the  procuring  this  bill  of  sale,  agree- 
ment and  title,  in  the  first  place,  was  done  by  the  fraudulent 
practices  of  a  sharp  trader  upon  a  weak,  ignorant,  unsuspect- 
ing, and  innocent  old  woman.     Without  intending  to  say 
that  this  is  true,  still,  if  it  were,  these  notes  would  still  be 
Vol.  XXXII — 12. 
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good  and  valid  against  the  maker,  for  it  was  legitimate,  and 
to  her  interest,  to  buy  or  settle  herself  out  of  the  scrape  into 
which  she  had  fallen,  and  no  doubt  made  a  good  trade  in 
doing  so. 

3.  Putting  the  case  exclusively  on  this  footing,  the  promise 
was  binding  on  the  maker,  for  that  is  directly  within  the  rule 
laid  down  by  this  Court,  in  Ham  vs.  Hamilton,  29  Ga.,  41 — 
that  is,  "  that  parties  may  settle  frauds  as  well  as  anything 
else,  if  they  act  with  knowledge  of  the  facts ;  and  such  a 
settlement  is  as  effectual,  when  made  by  the  parties,  &s  when 
made  by  the  Courts ;"  and  this,  we  think,  an  express  adjudi- 
cation of  the  main  question  in  this  case,  and  conclusive. 

Judgment  affirmed. 


Redding  vs.  Price. 


The  Act  of  1867,  authorizing  bail  process  against  the  maker  of  a  prom- 
issory note,  at  the  instance  of  the  security  or  endorser,  is  inapplicable 
to  suits  pending  at  the  time  the  affidavit  is  made. 

Complaint,  in   Webster  Superior  Court.    Tried   before 
Judge  Perkins,  at  the  September  Term,  1860. 

The  fasts  and  questions  exhibited  by  the  record  in  this 
case,  are  as  follows,  to-wit : 

John  V.  Price  brought  an  action,  in  Webster  Superior 
Court,  against  John  E.  Plunket,  as  maker,  and  William  R, 
Redding,  as  endorser,  to  recover  the  amount  of  a  promissory 
note  for  $78  50,  dated  the  11th  of  January,  1858,  due  at 
one  day,  payable  to  S.  B.  Hawkins,  or  bearer,  made  by  the 
said  Plunket,  and  endorsed  by  the  said  Redding. 

The  action  was  commenced  on  the  21st  day  of  February, 
1859. 

On  the  3d  day  of  September,  1859,  Redding  made  an  affi^ 
davit  "that  John  E.  Plunket  was  indebted  to  John  V. 
Price,  by  promissory  note,  dated  11th  of  January,  1868, 
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<Iae  one  day  after  date,  for  $78  50  ;  that  defendant  was  en- 
dorser on  said  note,  and  that  he  apprehends  that  the  payment 
of  the  debt,  or  some  part  of  it,  will  devolve  on  himself,  if  the 
said  Plunket  is  not  held  to  bail/' 

This  affidavit  was  handed  to  the  attorney  of  Price,  who 
immediately  filed  the  same  in  office. 

Upon  this  affidavit,  without  any  process  attached  thereto, 
or  any  endorsement  being  made  thereon,  Plunket  was  arrested, 
and  imprisoned  in  the  common  jail  of  Webster  county. 
Afterwards,  he  gave  bond  and  security,  notified  his  creditors, 
took  the  oath  prescribed  for  insolvent  debtors,  and  was  dis- 
charged, according  to  law,  at  the  September  Term  of  Webster 
Superior  Court.  Plunket  withdrew  the  notice  of  his  inten- 
tion to  avail  himself  of  the  benefit  of  the  Acts  passed  for 
the  relief  of  honest  and  insolvent  debtors,  which  had  been 
served  on  the  plaintiff.  Price,  in  order  to  obtain  the  services 
of  Col.  Hawkins,  in  the  matter  of  his  application  to  be  dis- 
charged ;  Hawkins  being  Price's  attorney,  and  being  unable 
to  aid  Plunket,  unless  the  notice  to  Price  should  be  with- 
drawn. 

At  the  September  Term,  1859,  a  verdict  and  judgment 
were  rendered  in  favor  of  Price,  against  Plunket,  maker,  and 
Redding,  endorser,  for  the  amount  of  the  note  sued  on. 

From  this  judgment  Redding,  on  his  part,  entered  an 
appeal,  and,  at  the  March  Term,  1860,  filed  a  plea,  "  that  he 
was  released  from  liability  on  the  note  sued  on,  by  reason  of 
the  failure  of  the  plaintiff  to  issue  bail  process  against  Plun- 
ket, the  endorser  having  made  his  affidavit,  and  presented 
the  same  to  the  attorney  of  the  plaintiff,  in  terms  of  the 
statute." 

On  the  trial  of  the  case  on  the  appeal,  counsel  for  Bed- 
ding tendered,  in  evidence,  the  original  affidavit  made  by 
him  as  aforesaid,  together  with  the  entry  thereon  of  the 
defendant's  arrest  by  the  sheriff,  to  which  counsel  for  the 
plaintiff  objected,  on  the  ground,  that  Plunket  had  been  ar- 
rested and  imprisoned  by  virtue  of  said  affidavit,  and  that  it 
had  performed  all  the  office  of  a  bail  process  regularly  sued 
out;  and  on  the  further  ground  that  suit  was  pending  on 
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the  note  at  the  time  the  affidavit  was  made  and  banded  to 
the  plaintiff  ^s  attorney,  and  the  Act  of  1857  did  not  applj. 

The  objection  was  sustained,  and  the  affidavit  and  return 
were  repelled  by  the  presiding  Judge,  and  counsel  for  Bed- 
ding excepted. 

Bedding  then  confessed  a  judgment,  with  leave  to  except 
to  the  ruling  of  the  Court,  and  error  is  assigned  on  the 
decision  of  the  Judge  repelling  the  affidavit,  and  a  reversal 
of  the  judgment  is  asked  on  that  ground. 

Samuel  C.  Elam  for  plaintiff  in  error. 

Willis  A.  Hawkins,  for  defendant  in  error. 

By  the  Court — Jenkins,  J.,  delivering  the  opinion. 

The  Act  of  1857,  under  which  the  bail  process  offered  in 
evidence  was  sued  out,  is,  by  its  terms,  inapplicable  to  suits 
pending.  It  provides,  that  when  a  security,  or  endorser, 
shall  file  an  affidavit,  like  that  now  tendered,  it  shall  be  the 
duty  of  the  holder  of  the  note  immediately  "  to  commence 
suit,"  and  file  the  affidavit,  etc. 

Either  it  does  not  apply  to  the  holder  of  a  note  who  has 
already  commenced  suit  on  the  note,  or  it  requires  him  to 
institute  a  second  suit.     The  latter  proposition  would  seem  to 
be  so  unreasonable  as  scarcely  to  require  consideration.     It 
is  argued,  that  bail  process  may  be  as  important  to  the  secu- 
rity in  a  case  pending,  as  when  none  had  been  instituted.    It 
may  truly  be  so,  but  that  is  an  argument  for  the  L^islature, 
not  for  this  Court.     Besides,  if  this  view  be  erroneous,  if  the 
Act  of  1857  authorizes  a  security,  or  endorser,  to  have  bail 
process  against  the  maker  of  a  note,  pending  suit  against 
him,  the  record  before  us  shows  that  the  defendant  in  error 
did  all  that,  by  a  fair  construction  of  the  Act,  could   be  re- 
quired of  him.     He  immediately  filed  the  affidavit  in  the 
office  of  the  Clerk  of  the  Court  in  which  this  suit  was  pend- 
ing.    If  any  officer  of  the  Court  failed  to  discharge  his- duty 
after  that,  and  by  reason  of  such  failure,  plaintiff  in  error 
lost  the  benefit  of  the  remedy,  his  recourse  is  upon  such  offi- 
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cer.    This  evidence  could  not,  in  any  view  of  the  cafie^  have 
afieoted  the  rights  of  the  defendant  in  error,  and  was,  there- 
fore, properly  excladed. 
Judgment  affirmed. 


Jones  et  al.  vs.  Munhoe. 


I  A  second  amendment  of  a  bill  in  eqoity,  afler  adjudications  bj  this 
Coartthat  neither  the  original  bill  nor  the  first  amendment,  contained 
aUejgBtioDs  entitling  the  complainant  to  relief,  will  be  allowed  if  meri- 
toriooS;  and  if  presented  to  the  Court  below  before  final  order  dis- 
missing the  bill. 

2.  Eqnitj,  in  a  proper  case  made,  will  relieve  against  an  agreement  of 
compromise,  made  under  a  mistake  of  law  by  the  party  seeking  relief. 

In  Equity,  in  Lee  Superior  Court.     Decided  by  Judge 
Allen,  at  the  September  Term,  1860. 

George  W.  C.  Munroe  filed  his  bill  in  equity  in  Lee  Su- 

p»ior  Court,  against  Willis  A.  Jones,  James  M.   Morris, 

aad  Jamee  Bond,  alleging,  in  substance,  the  following  facts : 

On  the  second  of  October,  1838,  Abraham  Dyson,  then 

sheriff  of  Lee   county,  executed   a  deed   of  conveyance,  as 

^ucb,  to  William  Howard  and  William  S.  Whitehead,  for  lot 

of  land  No.  14,  in  the  second  district  of  said  county,  pur- 

soaot  to  a  sale  of  the  same,  by  virtue  of  a  fi,  fa,  from  a 

Joyce's  Court  of  Habersham   county,  in   favor  of  Tyre 

Swifi,  against  Kansom  Cain,  as  the  property  of  the  latter. 

Thtt  deed  was  registered  on  the  2d  of  November,  1838.     On 

tfce  25th  of  June,  1840,  Elijah  Cutts,  then  sheriff  of  said 

coantj,  ezecmted  a  deed,  as  such,  to  William  J.  Parker,  for 

the  latdivided  half  of  said  land,  pursuant  to  a  sale  of  the 

ttmc^M  tbe  property  of  William  S.  Whitehead,  under  a^. 

fcLf  fiom  a  Justice's  Court  of  Stewart  county,  in  favor  of 

WilfiMI  J*    Parker  against  said   William   S.  Whitehead. 

Tim  dMHi  WB0  recorded  on  the  30th  of  March,  1842.    On  the 

25ih  9i  Ma^wbeatj  1850,  David  A.  Yason  conveyed,  by 
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deed,  to  Munroe,  one  undivided  half  of  the  land,  and,  on 
the  25th  of  the  same  month,  the  said  William  J.  Parker 
conveyed,  by  deed,  to  Munroe,  one  undivided  half  of  the 
land.     Both   of  these  deeds  were  recorded  on   the  7th  of 
January,  1851.     Munroe  entered  into  possession  of  the  land 
under  these  deeds,  cleared  about  fifty  acres  of  the  lot  and 
placed  them  under  cultivation,  and  also  made  other  valuable 
improvements  thereon,  making  the  land  worth  twenty-five 
hundred  dollars.     Whilst  Munroje  was  thus  in  the  bonajide 
possession  of  the  land,  believing  that  it  was  his,  and  holding 
the  same  adversely  to  all  the  world,  James  Bond,  who  was 
then  speculating  in  lands,  came  to  the  house  of  complainant, 
and   sought  information   as  to  various  lots  of  land  then 
vacant  in  the  neighborhood  of  complainant,  which  informa- 
tion complainant  gave.    Bond  seemed  grateful,  and  assured 
complainant  that,  in  return,  he  would  aid  complainant  in  the 
purchase  of  any  lands  that  he  might  want.    Complainant 
then  told  Bond  that  he  had  bought  the  said  lot,  No.  14,  and 
had  cleared  and  improved  it  as  aforesaid,  and  believed  he 
had  a  good  title,  but  that  some  of  the  back  deeds  were  miss- 
ing, and  that,  owing  to  the  imperfect  index  to  the  records, 
he  was  unable  to  trace  the  title  back  to  Ransom  Cain, 
the  drawer.    Some  time  thereafter,  one  James  M.  Morris 
came  to  complainant's  house,  pretending  to  be  the  agent  oi 
Bond,  and   that  a  similar  interview  occurred  between  him 
and  complainant,  to  the  one  between  complainant  and  Bond. 
Morris  and  Bond  searched  out  the  whereabouts  of  Bansom 
Cain,  and,  in  fraudulent  disregard  of  their  promise  to  com- 
plainant, they  bought  the  land  from  Cain,  taking  a  deed  to 
Morris.    This  purchase  was  for  a  nominal  sum,  and  Morris 
made  a  deed  to  Bond,  in  which  a  larger  sum  is  mentioned, 
when  the  land  was,  in  fact,  purchased  by  Morris  for  Bond^ 
and  with  his  money,  and  for  his  sole  benefit.    Bond  em- 
ployed counsel  to  bring  an  action  of  ejectment,  on  demises 
from  Cain,  and  Morris  against  complainant,  to  recover  said 
lot  of  land.    No  demise  from  Bond  was  laid  in  the  ^prrit, 
because  he  desired  to  conceal  his  ownership  of  the  land,  and 
dodge  and  evade  his  obligation  to  complainant,  as  before 
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Stated.     The  action   of  ejectment  is   now   pending  on   the 
appeal  in  Lee  Superior  Court.     Complainant's  counsel  ad- 
vised him,  that  although  he  had  a  regular  claim  of  title  from 
Ransom  Cain,  the  drawer,  all  of  which,  as  was  ascertained, 
bad  been  regularly  and  properly  recorded,  yet,  as  the  land 
was  sold  by  the  sheriff,  as  the  property  of  Cain,  before  the 
grant  had  issued,  the  title  was  doubtful ;  but  that,  as  Morris 
bought  from  Cain  whilst  complainant  held  possession  of  the 
land  adversely,  it  would  be  well  for  complainant  to  buy  the 
land  from  Cain,  which  advice  complainant  followed,  and,  on 
the  25th  of  January,  1864,  obtained  a  deed  from  Cain  to  the 
land,  paying  therefor  the  sum  of  {250  00.     On  the  trial  of 
the  ejectment,  the  main  ground  of  defence  relied  on  was,  that 
Cain's  deed  to  Morris  was  void,  under  the  provisions  of  the 
statute  of  the  32d  of  Henry  VIII,  which  was  fully  sustained 
by  the  presiding  Judge  in  his  charge  to  the  jury,  and   a 
verdict    was  rendered  in  favor  of  the  complainant.      The 
case  was  carried  to  the  Supreme  Court,  and 'the  judgment  of 
the  Court  below  reversed  by  the  judgment  of  a  majority  of 
the  Judges  of  the  Supreme  Court,  who  decided  that  the  said 
statute  of  the  32d  of  Henry  VIII  was  not  of  force  in  Geor- 
gia.   His  Honor  Joseph  Henry  Lumpkin  dissented  from  the 
judgment  of  his  colleagues,  and  held  that  said  statute  was  of 
force,  and  if  it  was  not,  that  the  principles  of  the  como^on 
law  rendered  a  deed  void,  executed  whilst  the  land  was  in 
the  adverse  possession  of  another.     Xhe  General  Assembly, 
at  its  session  of  1858,  passed  an  Act  declaring  that  the  de- 
cisions of  the  Supreme  Court,  made,  or  to  be  made,  in  which 
all  three  of  the  Judges  concurred,  or  might  concur,  should 
not  be  reversed,  overruled,  or  changed,  except  by  the  Gen- 
eral Assembly,  and  that  such  ^decisions  should  be  carried 
out  by  the  Courts,  until  thus  reversed,  overruled  or  changed. 
Afterwards,  complainant  sold  his  settlement  of  land,  includ- 
ing this  lot,  to  Willis  A.  Jones,  for  $7,593  50,  being  $12  50 
per  acre,  and  that  Jones  paid  all  the  purchase  money,  except 
for  the  lot  in  controversy,  for  which  he  gave  his  note,  pay- 
able.one  day  after  dt^te,  with  a  condition  inserted  therein, 
that  if  the  action  of  ejectment  should  be  decided  against 
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complainant,  the  note  was  to  be  void,  and,  if  otherwise,  the 
note  to  be  paid,  with   interest  from  its  date.     The  land  is 
more  valuable  as  a  part  of  the  plantation  sold  to  Jones,  as 
aforesaid,  than  by  itself,  and  will  be  of  oomparativelj  little 
value  to  complainant  by  itself,  unless  Jones  would  cancel  the 
trade  entirely,  and  re-convey  to  complainant  the  whole  set- 
tlement.    Jones  refused  to  pay  the  note,  and  contends  that, 
as  th^  Supreme  Court  decision  was  adverse  to  complainant, 
the  note  is  void.     On  the  14th  of  December,  1868,  Messrs. 
Lanier  and  Anderson,  attorneys  for  Bond,  with  a  full  knowl- 
edge of  the  fact  that  the  Legislature  had  passed  the  Act 
aforesaid,  and  carefully  concealing  the  same  from  the  com- 
plainant, who  was  ignorant  of  the  fact,  represented  Bond's 
title  as  the  only  true  l^al  title  to  the  land,  and  pronounced 
complainant's  title  as  worthless  in  law,  and  told  complainant 
that  the  case  could  be  then,  and  then  only,  compromised, 
and  would  give  complainant  no  time  to  inform  himself  as  to 
the  passage  of  such  an  Act.     Confiding  in  the  statements 
and  representations  of  the  said  Lanier  &  Anderson,  and  de- 
siring to  save  all  he  could  of  his  hard  earnings,  expended  for 
and  upon  said  land,  the  complainant  was  induced  by  them  to 
make  a  most  unjust  and  illiberal  compromise  of  said  action 
of  ejectment.     The  agreement  to  compromise  was  reduced  to 
writing  by  said  attorneys  of  Bond,  in  which  it  was  stipulated 
and  agreed,  that  complainant  should  give  Bond  his  promis- 
sory note  for  $2,000  00,  due  one  day  after  date,  with  interest 
from  the  first  of  January,  1858,  and  also  deliver  up  to  said 
attorneys,  as  collateral  security,  the  note  of  Jones  aforesaid, 
which  was  for  $2,500  00,  and  that  Bond  should  execute  to 
complainant  a  quit  claim  deed  for  the  land.     It  was  further 
stipulated,  in  said  agreement,  that  the  note  given  by  com- 
plainant should  be  paid  out  of  the  proceeds  of  the  note  on 
Jones,  and  the  balance  paid  over  to  complainant,  and  that  if 
said  attorneys  should  have  to  sue  the  note  on  Jones,  they 
were  to  retain  five  per  cent,  on  the  surplus,  after  paying  of 
the  note  given  by  complainant  to  Bond.     Under  the  agree- 
ment, complainant  was  to  take  a  verdict  in  the  action  o^ 
ejectment,  and  Bond  was  to  deliver  up  to  him  the  deeds  from 
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Ckin  to  Morris,  and  from  Morris  to  Bond.    So  soon  as  com- 
plainant  found  out;  that  he  had  been  entrapped  and  duped 
into  said  compromise,  and  had  ascertained  that  the  Legisla- 
ture of  Greorgia  had  passed  the  Act  aforesaid,  he  forthwith 
repudiated  the  compromise,  and  demanded  that  the  agreement 
should  be  cancelled  and  delivered  op,  which  was  refused  by 
the  said  Bond  and  his  attorneys.     Complainant  has  reason 
to  fiear  that  Bond  will  collude  with  Jones,  and  induce  him  to 
pay  said  note,  or  that  he  will  transfer  the  notes  on  Jones  and 
complainant,  and  thus  in  vol  ve  complainant  in  a  complex  law- 
suit, or  law-suits,  and  increase  the  difficulties  in  the  way  of 
his  obtainment  of  his  just  rights  in  the  {Mremises.    Com- 
plainant has  learned  that  Jones  is  desirous  of  getting  clear  of 
his  obligations  to  take  and  pay  for  said  lot  of  land,  and  that 
Bond  is  anxious  to  own  the  same,  and  he  fears  that  Bond 
may  agree  with  Jones  to  cancel  said  note,  and  for  Jones  to 
convey  the  land  to  Bond,  and  thus  jeopard  complainant's 
right.    Complainant  tenders  back  the  agreement  to  compro- 
mise, and  declines  taking  Bond's  quit  claim  deed,  and  also 
declines  any  other  benefit  under  said  agreement,  and  insists 
that  the  agreement  be  canceled,  and  the  parties  remitted  to 
all  their  rights,  as  if  it  had  never  been  made. 

The  bill  prays  a  discovery;  and  that  the  ejectment  be 
enjoined,  and  that  Bond  be  enjoined  from  transferring  the 
notes  on  Jones  and  complainant ;  and  that  Jones  be  enjoined 
from  paying  his  note  to  Bond,  or  any  one  else,  until  the  bill 
is  heard ;  and  for  general  relief. 

The  bill  was  filed  31st  December,  1858,  and  the  injunction 
issued  as  prayed  for  in  the  bill. 

Bond  and  Morris  both  answered  the  bill,  denying  any 
agreement  to  aid  complainant  in  perfecting  his  title  to  the 
land,  and  insists  that  their  title  is  good. 

Messrs.  Lanier  &  Anderson,  and  Ebenezer  C.  Grier,  each 
file  affidavits,  detailing  the  circumstances  attending  the  agree- 
ment to  compromise,  and  negativing  the  averments  in  the  bill 
of  unfairness  in  bringing  about  the  compromise,  and  denying 
any  knowledge  that  the  Legislature  had  passed  the  Act 
referred  to  in  the  bill.    At  the  March  Term,  1859,  counsel 
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for  defendants  made  a  motion  to  dissolve  the  injunction,  and 
to  dismiss  the  bill,  for  want  of  equity.  The  presiding  Judge 
overruled  the  motion,  and  ordered  the  cause  to  proceed. 

This  decision  was  excepted  to  by  the  defendants,  and  carried 
to  the  Supreme  Court,  and,  at  the  July  Term,  1859,  of  said 
Supreme  Court,  the  decision  of  the  Court  below  was  reversed, 
on  the  ground  that  this  case,  having  arisen  before  the  passage 
of  the  Act  of  1858,  referred  to  in  the  bill,  was  a  case  to 
which  said  Act  did  not  apply. 

Before  this  judgment  of  the  Supreme  Court  was  made  the 
judgment  of  the  Cpurt  below,  counsel  for  complainant,  by 
leave  of  the  Court,  amended  his  original  bill,  by  alleging : 

That  he  was  induced  to  make  the  agreement  to  compro- 
mise, mentioned  in  the  original  bill,  by  the  assurances  given 
him  by  Messrs.  Lanier  &  Anderson,  and  Ebenezer  C.  Grier, 
a  skillful  lawyer,  that  the  deed  from  Cain  to  Morris  was  not 
void  because  of  complainant's  adverse  possession  of  the  land 
at  the  time  it  was  made,  but  that  said  deed  was  valid,  and 
constituted  a  title  paramount  to  that  of  complainant ;  that, 
since  the  filing  of  this  bill,  he  has  heard,  and  believes  it  true, 
that  the  Supreme  Court  of  Georgia,  at  its  recent  sitting  in 
Atlunta,  in  a  case  of  Edward  Grisham  against  William  C. 
Webb,  has  decided  that,  aoeording  to  the  principles  of  the 
oommon  law,  adopted  by  statute,  and  of  force  in  Geoi^a,  a 
deed  made  to  land,  whilst  the  same  is  held  adversely  by  a 
third  person,  is  void,  and  confers  no  title ;  that,  having  been 
deceived,  misled,  and  mistaken  as  to  his  legal  rights,  and  the 
law  governing  this  case,  he  insists  that  said  agreement  should 
be  set  aside,  and  the  parties  restored  to  their  fi»rmer  position 
and  rights. 

At  the  September  Term,  1859,  this  amendment  wasallow* 
ed,  and  an  order  passed  retaining  the  injunction. 

This  decision  was  likewise  excepted  to,  carried  to  the 
Supreme  Court,  and  reversed. 

At  the  September  Term,  1860,  when  it  was  proposed,  by 
defendants'  counsel,  to  enter  the  judgment  of  the  Supretne 
Court  as  the  judgment  of  said  Superior  Court,  and  to  dis- 
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miss  said  bill,  the  complainant,  before  the  motion  was  made 
and  decided,  again  amended  his  bill,  by  alleging : 

That  he  has  heard,  and  believes  it  true,  that  the  judgment 
of  this  Court  was  reversed  the  last  time  by  the  Supreme 
Court,  on  the  ground  that  it  was  not  alleged,  either  in  the 
original  bill  of  complainant,  or  in  the  amendment  thereto, 
that  complainant  believed,  at  the  time  he  made  and  entered 
into  the  agreement  with  Messrs.  Lanier  &  Anderson  to  com- 
promise said  action  of  ejectment,  that  the  decision  of  the 
Supreme  Court,  in  the  case  of  Cain  and  Morris,  was  the  law 
of  Georgia ;  that  it  was  his  intention  so  to  allege,  and  that 
tie  did  believe  that  such  was  the  law ;  that  Messrs.  Lanier  & 
Anderson  not  only  gave  him  that  assurance,  but,  out  of  abun- 
dant caution,  he  consulted  Mr.  Grier,  of  the  law  firm  of  Poe 
&  Grier,  of  the  city  of  Macon,  a  lawyer  of  learning  and 
ability,  and  was  assured  by  him,  after  laying  all  the  facts 
before  him,  that  the  decision  in  the  case  of  Cain  and  Morris 
was  the  law,  and  the  deed  from  Cain  to  Morris  for  the  land 
in  dispute  was  not  void,  although  the  complainant  was  in 
the  adverse  occupation  of  the  land  at  the  time  it  was  exe- 
cuted, but  that  said  deed  was  valid  and  paramount  to  com- 
plainant's title ;  that  complainant  believed  and  confided  in 
these  assurances  as  true,  and  as  indicating  the  law  governing 
his  case,  and,  under  this  belief  and  assurance,  he  made  said 
agreement;  that  the  ^reement  was  thus  made  under  a  mis- 
take, and  an  honest  misapprehension  of  his  legal  rights,  and 
by  which  he  was  induced  to  compromise  the  case,  because  he 
honestly  believed  that,  according  to  the  laws  of  Georgia,  his 
title  was  inferior  to  that  of  the  defendants  in  this  bill,  on 
aocoaot  of  the  adjudication  of  the  Supreme  Court  in  said 
case  of  Cain  and  Morris. 

This  amendment  was  allowed  by  the  presiding  Judge,  and 
an  order  passed  retaining  the  injunction  until  a  further  hear- 
ing.   This  decision  is  the  error  now  complained  of. 

Lanier  &  Anderson  and  McCay  &  Hawkins  for  plain- 
tiffs in  error. 

Yason  &  Davis  for  defendant  in  error. 
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I . — 

By  the  Court. — Jenkins,  J.,  delivering  the  opinion. 

The  law  regulating  the  practice  in  Courts  of  original  juris- 
diction, in  Georgia,  allows  amendments  of  the  pleadings  at 
any  stage  of  the  proceeding.  Notwithstanding,  therefore, 
the  defendant  in  error  (^mplainant  below)  failed  both  in  his 
original  bill,  and  in  his  first  attempt  at  amendment,  to  make 
a  case  entitling  him  to  relief  in  equity,  if  his  last  amend- 
ment of  his  bill,  (which  was  presented  before  the  final  order 
of  the  Court  below  dismissing  his  bill),  contains  averments 
entitling  him  to  relief,  he  must  be  heard  upon  the  merits. 

Having  carefully  examined  the  last  amendment,  we  thinly 
it  does  clearly  allege  that  the  agreement,  the  cancellation  of 
which  is  the  relief  sought,  was  entered  into  under  a  mistake 
of  law,  on  his  part,  the  facts  being  well  understood. 

The  rule  of  law  concerning  which  the  mistake  is  alleged 
to  have  been  made,  and  upon  which  the  title  of  the  defend- 
ant in  error  rested,  is  this,  '^  a  conveyance  of  land  by  one 
against  whom  the  land  conveyed  is  held  adversely,  by  daim  of 
title, is  void"  Taking  this  to  be  the  rule  of  law,  the  title  of 
defendant  in  error  was  good.  Under  the  impression  that 
the  rule  was  otherwise,  defendant  in  error  compromised  his 
title,  and  it  is  this  compromise  which  he,  by  his  bill,  seeks 
to  set  aside.  Is  that  the  rule  of  law  in  Georgia  ?  In  Harris 
vs.  Cannon  et  al,,  6  Ga.  R.,  382,  and  in  Harrison  vs.  Adcock 
etal,f8  Oa.  R,  68,  this  Court  unanimously  affirmed  the 
rule. 

In  Cain  &  Morris  vs.  Monroe,  (involving  the  very  title 
which  defendant  compromised  subsequently,)  a  majority  o£ 
the  Court  disaffirmed  the  rule.  Judge  Lumpkin,  in  a  dissent— 
ing  opinion,  adhering  to  the  previous  rulings.  In  Gresham 
vs.  Webb  et  a?.,  29  Oa.  B.,  320,  a  majority  of  the  Court 
overruled  Cain  vs.  Morris  et  oZ.,  and  reaffirmed  the  rale 
established  in  the  earlier  cases — Judge  Benning  dissenting* 

By  (he  Act  of  1858,  the  Legislature  provided,  impera- 
tively, that  the  decisions  of  this  Court,  made,  or  to  be  made, 
in  which  all  three  of  the  Judges  concurred,  or  may  conctar, 
shall  not  be  reversed,  overruled,  or  changed,  except  by  tike 
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General  Assembly,  and  that  such  decisions  shall  be  carried 
into  effect  by  the  Courts,  until  thus  reversed,  overruled,  or 
choDged. 

In  the  first  place,  then,  the  cases  of  Cain  &  Morris  vs. 
Maoroe,  and  of  Gresham  vs.  Webb  ei  al.^  being  adverse  the 
one  to  the  other,  and  neither  made  by  a  concurrence  of  all 
the  Judges  may,  and  should,  be  put  out  of  the  question.  In 
the  next  place,  the  cases  of  Harris  vs.  Cannon  et  al.y  and 
Harrison  vs.  Adcock  et  al.y  both  of  which  emanated  from  a 
full  bench,  all  of  the  Judges  concurring,  must,  under  the 
Act  of  1858,  be  now  regarded  by  this  Court  as  declarations 
of  the  law.  In  this  view,  the  last  amendment  of  defendant 
in  error  to  his  bill,  sufficiently  avers,  that  the  agreement  of 
compromise  with  Bond,  was  made  by  him  under  a  mistake 
of  law.  In  suchcases,  relief  will  be  granted  by  a  court  of 
quifcjr.  1  Story's  Eq.  Jur.,  sec.  121  et  seq,  to  132.  This 
was  no  family  compromise.  It  was  no  compromise  under 
the  impression  that  the  law  was  doubtful  or  uncertain,  made 
with  a  view  of  bringing  peace.  It  was  under  an  entire  and 
thorough  mistake  of  law. 

We  go  no  further,  however,  than  to  decide,  that  the  aver- 
ment in  the  bill,  as  amended,  regarding  this  mistake,  is  suf- 
ficient to  entitle  the  complainant  to  a  hearing  on  the  merits, 
and  we  consider  it  only  ad  affecting  the  validity  of  the  agree- 
ment of  compromise  between  Munroe  and  Bond.  How  far 
the  rights  of  the  parties  in  the  action  at  law  of  Cain  &  Mor- 
ris vs.  Munroe  (still  pending)  may  have  been  affected  by  the 
jadgment  of  this  Court,  in  that  particular  case,  we  leave  as 
an  open  question,  until  presented  for  our  adjudication.  We 
affirm  the  judgment  of  the  Court  below,  allowing  the  amend- 
ment and  retaining  the  case. 
Jadgment  affirmed. 
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Kartell,  Trustee,  V8.  Searcy. 

A  party  is  not  entitled  to  the  judgment  of  two  separate  and  independent 
tribanals,  upon  the  same  subject  matter,  and  a  judgment  rendered  in 
one,  will  be  a  bar  to  a  second  hearing  in  the  other ;  and,  upon  proof 
of  the  first  judgment,  the  case  pending  before  the  other  tribunal  will 
be  dismissed. 

Trover,  in  Talbot  Superior  Court.  Decided  by  Judge 
WoRRiLL,  at  the  September  Term,  1859. 

This  was  an  action  of  Trover,  brought  by  Firman  Hartell, 
as  the  trustee  of  Mrs.  Louisa  E.  Cuthbert,  against  William 
Searcy,  to  recover  damages  for  the  alleged  conversion  of 
certain  negro  slaves. 

The  action  was  dismissed  in  the  Court  below,  and  the  de- 
cision was  excepted  to,  and  brought  before  this  Court  by 
writ  of  error,  returnable  to  the  January  Term,  1860.  That 
term  being  pretermitted,  for  providential  cause,  the  case 
went  over  to  the  next  succeeding  term,  at  which  time,  a 
motion  was  made  by  counsel  for  defendant  in  error,  to  dis- 
miss the  writ  of  error,  on  the  ground  that  the  plaintiff,  not- 
withstanding the  pendency  of  the  writ  of  error  in  this  case, 
commenced  an  action  for  the  identical  property,  against  the 
defendant,  in  the  Sixth  Circuit  Court  of  the  United  States, 
for  the  Southern  District  of  Georgia,  in  which  judgment 
was  duly  rendered  in  favor  of  the  defendant,  at  the  April 
Term,  1860.  The  facts  on  which  the  motion  rested,  were 
verified  by  affidavits ;  but  this  Court,  requiring  the  better 
and  higher  evidence  furnished  by  an  exemplification  of  the 
Circuit  Court  judgment,  the  case  was  continued,  to  enable  the 
counsel  for  defendant  to  obtain  that  exemplification. 

Counsel  for  the  defendant  at  this  term,  appear  in  Court, 
with  the  exemplification  of  the  said  judgment  in  the  United 
States  Circuit  Court,  and  renew  the  motion  to  dismiss  the 
writ  of  error. 

Johnson  &  Sloan  for  the  motion. 

Levi  B.  Smith  contra. 
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By  the  Court. — Lumpkin,  J.,  deliveriDg  the  opinion. 

A  party  is  not  entitled  to  prosecute  a  suit  for  the  same 
cause  of  action  in  different  Courts,  or  in  the  same  tribunal, 
at  the  same  time.  Where  the  State  and  Federal  Courts  have 
concurrent  jurisdiction,  the  rule  is,  for  that  Court  to  have 
precedence  which  first  obtains  jurisdiction.  Here  the  action 
was  brought  first  in  Talbot  county,  but  was  dismissed  ;  a  bill 
uf  exceptions  was  certified  and  filed,  but  before  the  case 
could  be  heard,  the  plaintiff  renewed  his  action  in  the  Sixth 
Circuit  Court  of  the  United  States,  for  the  Southern  District 
of  Georgia.  The  defendant,  willing  to  litigate  in  that  forum, 
appeared  and  defended  the  case  there,  and  a  judgment  has 
again  been  rendered  in  his  favor.  Upon  proof  of  these  facts, 
he  moves  to  dismiss  the  writ  of  error  pending  in  this  Court; 
and  we  think  he  is  entitled  to  do  so.  Unless  the  case  is 
reinstated  by  the  judgment  of  this  Court,  the  defendant 
could  not  plead  the  judgment  in  the  Circuit  Court  to  the 
case  in  Talbot,  there  being  no  case  pending  in  that  Court. 
And  we  do  not  think  he  is  entitled  to  the  judgment  of  this 
Court  upon  the  case  which  he  brought  up,  but  consider  it 
abandoned  by  the  subsequent  proceedings  of  the  Circuit 
Court.  Every  party  is  entitled  to  his  day  in  Court,  but  no 
party  is  entitled  to  a  day  in  two  Courts  upon  the  same 
subject  matter.  The  judgment  of  either,  having  competent 
jurisdiction,  should  be  final  and  conclusive  in  the  premises. 

Judgment :  that  the  writ  of  error  be  dismissed. 
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tribunals,  upon  the  same  subject  matter,  and  a  judgment  rendered 
one,  will  be  a  bar  to  a  second  hearing  in  the  other ;  and,  upon  prr 
of  the  first  judgment,  the  case  pending  before  the  other  tribanal  ? 
be  dismissed. 

Trover,  in  Talbot  Superior  Court.    Decided  by  Jo* 
WoRRiLL,  at  the  September  Term,  1859. 

This  was  an  action  of  Trover,  brought  by  Firman  Hai 
as  the  trustee  of  Mrs.  Louisa  £.  Cuthbert,  against  Wil 
Searcy,  to  recover  damages  for  the  alleged  oonversic 
certain  negro  slaves. 

The  action  was  dismissed  in  the  Court  below,  and  tl 
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writ  of  error,  returnable  to  the  January  Term,  1860. 
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motion  was  made  by  counsel  for  defendant  in  error, 
miss  the  writ  of  error,  on  the  ground  that  the  plaint 
withstanding  the  pendency  of  the  writ  of  error  in  tl 
commenced  an  action  for  the  identical  property,  agr 
defendant,  in  the  Sixth  Circuit  Court  of  the   Unites 
for   the   Southern   District  of  Georgia,  in   which  j 
was  duly  rendered  in  favor  of  the  defendant,  at  t 
Term,  1860.     The  facts  on  which  the  motion   res 
verified  by  affidavits ;  but  this  Court,  requiring  t 
and  higher  evidence  furnished  by  an  exemplificati 
Circuit  Court  judgment,  the  case  was  continued,  to  • 
counsel  for  defendant  to  obtain  that  exemplificatioi 

Counsel  for  the  defendant  at  this  term,  appear 
with  the  exemplification  of  the  said  judgment  in  i 
States  Circuit  Court,  and  renew  the  motion  to  • 
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Durham  vs.  Mayo. 

By  the  Court. — Lyon,  J.,  delivering  the  opinion. 

David  A.  Mayo,  as  a  mason,  did  some  work  on  the  "  Isa- 
bella Hotel,"  or  "  Crammey  House,"  as  then  called,  in  the 
city  of  Albany,  and  recorded  his  lien  on  the  house  and 
premises  for  the  same,  under  the  Act  of  22d  December,  1834 
After  his  lien  was  recorded,  this  property  jfyas  levied  on  and 
sold  under  an  execution  from  the  sixth  Circuit  Court  of  the 
Uaited  States,  for  the  Southern  District  of  Georgia,  and 
was  purchased  at  that  sale  by  the  plaintiff  in  error,  Lindsey 
H.  Durham.  Mayo  having  brought  suit  on  his  claim,  and 
obtained  judgment  under  the  Act,  caused  his  execution, 
issued  from  that  judgment,  to  be  levied  on  the  premises  cov- 
ered by  his  lien,  and  Durham  interposed  his  claim. 

These  facts  being  developed  on  the  trial,  the  claimant, 
Durham,  asked  the  Court  to  charge  the  jury,  "that  if  claim- 
ant bought  the  property  in  dispute  under  a  Ji.  fa*  against 
Crummey,  afler  the  lien  was  recorded,  then  they  should  find 
the  property  not  subject."  The  Court  refused  to  give  the 
charge,  but  charged,  "that  if,  at  the  time  of  the  purchase  of 
said  property  by  the  claimant,  notice  was  given  by  the  Mar- 
shal that  the  property  was  sold  subject  to  the  plaintiff's  lien, 
then  the  jury  should  find  the  property  subject." 

The  refusal  to  charge  as  directed,  and  the  charge  as  given, 
are  the  grounds  of  error  complained  of  in  this  case. 

1.  By  the  6th  section  of  the  Act  before  referred  to,  (Cobb, 
556),  it  is  enacted,  that,  "  Whenever  any  house  and  lot,  or 
houses  and  lands,  subject  to  incumbrances   herein  created, 
shall  be  seized  and  sold  by  authority  of  any  process  or  decree 
of  any  court  in  this  State,  the  same  shall  pass  to  the   pur- 
chaser free  from  such  incumbrance,  which  incumbrance  shall 
attach  to  the  proceeds  in  the  hands  of  the  officer  making  it, 
on  a  notice,  as  in  cases  of  claims  to  money  raised  under  exe- 
cution, which  notice,  with  the  money,  shall  be  returned  to  the 
Court  by  the  officer."     Under  this  Act,  the  sale  of  the  prem- 
ises, and  purchase  by  Durham,  under  the  execution  against 
Crummey,  divested  the  premises  of  the  lien,  and  passed  the 
whole  title  of  Crummey,  the  defendant  in  the  execution,  to 
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the  purchaser,  Durham;  and  the  lien  of  Mayo,  given  by  the 
statute,  was  transferred  from  the  house  and  lot  to  the  pro- 
ceeds of  that  sale.  The  house  and  lot  was  no  longer  subject 
to  be  seized  and  sold  under  the  lien,  and  the  Court  ought  to 
have  given  the  charge  as  requested. 

2.  That  the  property  was  sold  by  the  Marshal  subject  to 
this  lien,  and  purchased  by  Durham,  with  notice  of  its  exist- 
ence, does  not,  in  the  slightest  degree,  alter  the  rule.  The 
statute  contemplates  that  the  holder  of  the  lien  shall  take 
notice  of  the  sale,  for  it  provides  that  the  incumbrance  shall 
attach  to  the  proceeds,  instead  of  the  premises,  and  that  the 
officer,  on  notice,  shall  hold  up  the  money,  and  return  the 
same  to  the  Court. 

There  is  no  hardship  in  this  provision  of  the  statute,  but 
it  is  really  beneficial  for  the  holders  of  these  liens.  It  saves 
die  necessity  of  reducing  their  claims  to  judgment. 

That  it  has  proved  disastrous  to  the  defendant,  Mayo,  in 
this  case,  is  not  the  fault  of  the  Act,  but  that  of  his  neglect 
to  give  heed  to  it. 

Judgment  reversed. 


Howard  et  al,  vs,  Snelling. 

1.  The  sole  sabscribing  witness  to  a  deed,  or  other  instrument  of  writing, 
being  dead,  proof  that  the  subacription  of  his  name  is  his  genuine 
bandw^riting  and  signature,  is  sufficient  to  admit  the  paper  in  evidence. 

2.  A  recital  in  a  bill  of  sale,  or  other  muniment  of  title,  of  a  pecuniary 
consideration,  paid  by  the  vendee  to  the  vendor,  for  the  property  sold, 
is  not  evidence  against  a  party  claiming  under  the  vendor  by  a  prior 
conreyance  of  the  same  property. 

3.  In  a  case  arising  between  a  volunteer  and  a  subsequent  purchaser  for 
value,  without  notice,  it  is  not  error  in  the  Court  to  charge  the  jury 
that  the  subsequent  sale  of  the  property  was  a  circumstance  to  be  con- 
sidered by  them  in  determining  whether  or  not  the  voluntary  deed  was 
made  with  intent  to  defraud. 

i.  Nor  was  it  error  in  the  Court,  to  charge,  that  that  circumstance  is  not 
conclusive,  but  that  it  may  be  rebutted  by  evidence  showing  that  the 
voluntary  conveyance  was  bona  fide. 
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The  cases  of  Fleraming  vs.  Townsend,  Fowler  vs.  Waldrip,  Harper  ts. 
Scott,  Clayton  vs.  Brown,  Brown  et  al.  vs.  Barke,  and  Black  etcd.  vs. 
Thornton,  reviewed,  shown  to  be  consistent  and  re-affirmed. 

5.  6.  7.  A  great  lapse  of  time,  (say  thirty  years),  between  the  volnntary 
conveyance  and  the  subsequent  conveyance  for  value,  is  a  circumstance 
to  be  gravely  considered  as  evidence  rebutting  the  presumption  of 
fraud,  growing  out  of  the  case  ;  and  connected  with  other  evidence, 
showing  strong  influences  operating  on  the  donor^s  sense  of  justice 
and  natural  afifection,  to  induce  the  making  of  the  voluntary  convey- 
ance, should  be  considered  a  re\)uttal  of  the  presumption. 

Trover,  in  Stewart  Superior  Court.  Tried  before  Judge 
Perkins,  at  the  October  Term,  1860. 

This  was  an  action  brought  by  Harman  H.  Howard  and 
his  wife,  Mary  Howard,  Elizabeth  Speer,  Harman  H.  How- 
ard, as  administrator  of  Wm.  B.  Tompkins,  deceased,  and 
John  Smith,  as  administrator  of  John  Tompkins  and  Stephen 
Tompkins,  deceased,  against  John  D.  Snelling  and  James 
W.  Snelling,  to  recover  damages  for  the  alleged  conversion, 
by  the  defendants,  of  ten  negro  slaves,  to  which  the  plaintiffs 
claim  title,  to-wit :  Harriet,  and  her  children,  George,  Jacob, 
Daniel,  Morgan,  Rhoda,  Clarissa,  Sophia,  Maria  and  Jack- 
son, alleged  to  be  worth,  in  the  aggregate,  the  sum  of  ten 
thousand  dollars,  and  of  the  aggregate  yearly  value  for  hire, 
of  eight  hundred  and  seventy-five  dollars. 

Pending  the  action,  John  Smith,  one  of  the  plaintiffs,  die<l, 
and  Obediah  R.  Lewis,  administrator,  de  bmiis  non,  of  John 
Tompkins  and  Stej)hen  Tompkins,  deceased,  was  made 
party  plaintiff  in  his  stead.  The  name  of  James  W.  Snell- 
ing was  stricken  from  the  case  as  a  defendant. 

In  behalf  of  the  plaintiffs,  the  following  facts  were  proved 
on  the  trial,  to-wut : 

Samuel  Tompkins  married  a  woman  in  the  county  of 
Jefferson,  whose  name  is  not  given  in  the  record,  and  found, 
on  said  marriage,  that  she  was  pregnant,  and  he  immediately 
carried  her  back  to  Jefferson  county,  from  whence  he  hax:! 
brought  her;  afterwards,  he  married  another  woman,  by  th« 
name  of  Polly  Watts.  On  the  ninth  day  of  August,  in  the 
year  1809,  he  executed  a  deed,  of  which  the  following  is  a 
copy,  to-wit : 
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''This  indenture,  made  this  ninth  day  of  August,  in  the 
year  of  our  Lord  one  thousand  eight  hundred  and  nine,  be- 
tween  Sjimuel  Tompkins,  of  the  county  of  Washington,  and 
State  of  Georgia,  of  the  one  part,  and  Robert  Rutherford,  of 
the  town  of  Milledgeville,  and  Baldwin  county,  and  Frank- 
lin Rutherford,  of  Washington  county,  both  of  said  State  of 
Georgia,  of  the  other  part,  witnesseth  :    That  for  and  in  con- 
sideration of  the  trust  and  confidence   reposed  in  the  said 
Rabert  Rutherford  and  Franklin  Rutherford,  as  well  as  the 
love,  good  will  and  affection  which  he  hath  for  and  towards 
the  children  of  Polly    Watts,   otherwise  Polly  Tompkins, 
hath  given  and  granted,  and  doth,  by  these  presents,  freely 
give  and  grant  unto  the  said  Robert  Rutherford  and  Frank- 
lin Rutherford,  the  following  negroes,  to-wit :  Jack,  Febru- 
ary, Rhody,  Stephen  and  Sarah ;  to  have  and  to  hold  the 
aforesaid  five  negroes  unto  the  said  Robert  Rutherford  and 
Franklin  Rutherford,  upon  trust,  nevertheless  that  the  said 
Robert  Rutherford  and  Franklin  Rutherford,  or  either  of 
them,  shall,  and  do  well  and   truly,  and  without  partiality, 
divide,  and  equally  apportion  the  before  mentioned  negroes, 
together  with  their  increase,  at  the  death  of  the  said  Samuel 
Tompkins,  or  within  nine  months  thereafter,  among  all  the 
children  that  may  be  born  of  the  said  Polly  Watts,  otherwise 
Polly  Tompkins,  at  the  end  of  said  nine  months,  whether 
legitimate  or  illegitimate;  and  the  said  Samuel  Tompkins, 
for  the  full  and  more  clear  disposal  of  the  said  five  negroes, 
as  well  as  their  increase,  doth  covenant  to  and  with  the  said 
Robert  Rutherford  and  Franklin  Rutherford,  to  and  for  the 
use  of  the  said  children  of  the  said  Polly  Watts,  otherwise 
Polly  Tompkins,  of  which  children  are  now  in  life,  John, 
Betey,  Samuel  and  Polly,  sons  and  daughters  of  the  said 
Polly  Watts,  otherwise  Polly  Tompkins,  shall  have,  hold, 
occupy  and  enjoy :    Provided,  nevertheless,  the  said  Samuel 
Tompkins,  also,   the   said   Polly   Watts,   otherwise   Polly 
Tompkins,  shall  continue  to   use,  employ  and  receive,  all 
and  singular,  the  services  of  the  said  five  negroes  during  the 
full  end  and  term  of  the  natural  life  of  the  said  Samuel 
Tompkins,  also,  during  the  life  of  the  said  Polly  Watts, 
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otherwise  Polly  Tompkins,  without  any  manner  of  trouble 
from  the  said  Robert  Rutherford  and  Franklin  Rutherford, 
or  either  of  them ;  and  the  said  Samuel,  for  the  more  free 
and  clear  disposal  of  the  said  live  negroes  unto  the  said  chil- 
dren of  the  said  Polly,  and  to  their  heirs  and  assigns,  doth 
make  and  execute  this  reasonable  instrument,  or  conveyance 
in  writing,  with  the  special  reservation  to  the  said  Samuel 
and  Polly,  as  herein  expressed.  In  witness  whereof,  the  said 
Samuel  Tompkins  hath  hereunto  set  his  hand  and  affixed  his 
seal,  the  day  and  year  within  written. 

"  Signed,  sealed  and  delivered  in  presence  of 

his 

« SAMUEL  H  TOMPKINS,  [L.  S.] 

mark. 

"  Wms.  Rutherford. 
"Jesse  Armstrong,  J.  P." 

The  following  endorsement  was  written  on  the  back  of  said 
deed,  to-wit : 

"  I  do  hereby  acknowledge  to  have  delivered  the  negroes 
herein  mentioned  to  Robert  Rutherford  and  Franklin  Ruth- 
erford, with  the  reservation  herein  specified,  this  9th  day  of 
August,  1809. 

his 

"  SAMUEL  M  TOMPKINS, 

mark. 

"  Wms.  Rutherford. 

"  Jesse  Armstrong,  J.  P." 

The  deed  was  duly  executed  and  delivered,  after  which,  it 
was  recorded  in  the  office  of  the  Clerk  of  the  Superior  Court 
of  Washington  county,  on  the  12th  of  August,  1809.  Sam- 
uel Tompkins  owned  the  negroes  mentioned  in  the  deed,  and 
had  them  in  possession  at  the  time  the  same  was  executed. 
The  negro  woman,  Harriet,  sued  for  in  this  case,  is  a  child 
of  the  negro  woman,  Rhody,  mentioned  in  the  deed,  and  the 
other  negroes  sued  for,  are  the  children  of  the  said  Harriet. 
Samuel  Tompkins  and  Polly  Watts,  alias  Polly  Tompkins, 
had  eight  children,  to-wit:  John  W.,  Elizabeth,  Samuel, 
Polly,  William,  Stephen  W.,  Dolly,  and  Nancy.    Johu  W. 
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married  Polly  Smith,  Elizabeth  married  Thomas  Williams, 
Polly  married  Harman  Howard,  William  married  Ellen 
Couch,  Stephen  W.  married  Serena  Williams.  Thomas 
Williams  afterwards  died,  and  his  widow,  Elizabeth,  married 
a  man  by  the  name  of  Spear.  Nancy  married  Joseph  Miller. 
Samuel  died  in  1822  or  1823;  Dolly  died  in  1837;  Stephen 
W.  died  in  1837 ;  William  died  in  1842  or  1843;  John  W. 
died  in  1855  or  1856.  Old  man  Samuel  Tompkins,  the 
maker  of  the  deed,  died  the  23d  of  February,  1856,  and 
Polly  Watte,  alias  Polly  Tompkins,  died  in  1837.  The 
negroes  sued  for  were  converted  by  the  defendant,  Snelling, 
to  his  own  use,  and  were  worth,  according  to  his  estimate, 
the  aggregate  sum  of  $6,275  00,  and  were  worth,  for  hire, 
8242  00  annually;  and,  according  to  the  estimate  of  another 
witness,  the  negroes  were  worth  $8,000  00,  and  were  worth, 
for  hire,  $450  00  per  annnm.  The  negroes  came  into  pos- 
session of  defendant  in  July,  1856,  upon  the  death  of  his 
father,  R.  J.  Snelling,  of  whose  estate  defendant  was  the 
legal  representative.  Obediah  R.  Lewis  was  regularly  ap- 
pointed administrator  de  bonis  non  on  the  estates  of  Stephen 
W.  Tompkins,  and  Jno.  W.  Tompkins,  deceased,  and  Har- 
man H.  Howard  was  also  duly  appointed  administrator  of 
William  Tompkins,  deceased.  This  action  was  commenced 
on  the  25th  of  September,  1 857. 

In  behalf  of  the  defendant,  the  following  facts  were  ad- 
duced, and  put  in  evidence,  to- wit: 

The  admission  of  plaintiflfs'  counsel,  that  Samuel  Tomp- 
kins and  John  Thornton  were  both  dead,  and  that  John 
West,  if  present,  would  prove  that  the  signature  of  said 
Thornton  to  the  bill  of  sale,  hereinafter  set  forth,  was  his 
genuine  signature.  Upon  this  admission,  counsel  for  defend- 
ant tendered  as  evidence,  the  original  bill  of  sale,  of  which 
the  following  is  a  copy,  to- wit: 

"  Lumpkin,  August  9, 1839. 

"I  have  received  of  R.  J.  Snelling  seven  hundred  and 
fifty  dollars,  in  full  payment  for  a  certain  negro  woman, 
named  Harriet,  about  fifteen  years  old,  which  negro  I  do 
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warrant  to  be  sound  and  healthy  in  body  and  mind,  and  a 
slave  for  life,  and  Ijio  further  warrant  and  defend  the  title 
for  the  same.      /   ' 

his 

"SAMUEL  M  TOMPKINS. 

mark. 

"  John  Thornton." 

Counsel  for  the  plaintiff  objected  to  said  bill  of  sale  as 
evidence,  on  the  ground  that  it  was  not  sufficiently  proven  ; 
and  also  objected  to  said  bill  of  sale  being  admitted  in  evi- 
dence to  show  that  Snelling  was  a  purchaser  of  the  negro  for 
value,  as  recited  therein. 

The  presiding  Judge  overruled  the  objection,  and  admitted 
the  evidence,  and  the  plain ti^s  excepted. 

The  presiding  Judge  charged  the  jury,  amongst  other 
things,  as  set  out  in  the  motion  for  a  new  trial,  in  a  subse- 
quent part  of  this  statement. 

The  jury  returned  a  verdict  for  the  defendant. 

Counsel  for  plaintiffs  moved  for  a  new  trial,  on  the  follow- 
ing grounds : 

1.  Because  the  Court  erred  in  admitting  in  evidence  the 
bill  of  sale  from  Samuel  Tompkins  to  R.  J.  Snelling,  over 
the  objections  made  thereto  by  counsel  for  plaintiffs  to  said 
bill  of  sale  being  admitted  in  evidence,  to  show  that  Snelling 
was  a  purchaser  of  the  ^gro  for  value,  as  recited  therein. 

2.  Because  the  Court  erred  in  charging  the  jury :  "That 
the  recital  in  the  bill  of  sale,  as  to  the  receipt  of  the  pur- 
chase money  for  the  negro  girl,  Harriet,  was  prima  facie 
evidence  against  the  plaintiffs  of  the  fact  of  such  a  payment 
of  the  purchase  money  by  R.  J.  Snelling;"  and  also  erred 
in  refusing  to  charge  the  following,  as  requested  by  the 
plaintiffs'  counsel,  to  wit:  "That  said  recital  in  the  bill  of 
sale  was  not  evidence  against  the  plaintiffs  of  the  fact  that 
Snelling  paid  the  money." 

3.  Because  the  Court  erred  in  charging  the  jury:  "That 
the  subsequent  sale  of  the  negro  by  Tompkins  to  Snelling 
was  evidence  to  be  considered  by  them,  of  the  intent  of 
Tompkins,  at  the   time   of  the   execution  of  the  voluntary 
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deed,  to  perpetrate  a  fraud  on  subsequent  iDurchasers  or  credi- 
tors; that  it  is  a  circumstance  to  be  considered  by  them  in 
determining  whether  the  voluntary  deed  was  made  with 
intent  to  defraud." 

4.  Because  the  jury  found  contrary  to  the  following  charge 
of  the  presiding  Judge,  to-wit :  "  That  although  the  old 
deed  was  voluntary,  and  although  the  jury  might  believe  that 
Snelling  was  a  subsequent  purchaser  from  Tompkins  bana 
fde,  for  a  valuable  consideration,  and  without  notice,  yet  the 
old  deed  was  not  void  as  to  Spelling,  unless  it  was  made  with 
intent  to  defraud,  and  that  Tompkin's  possession  of  the  prop- 
erty being  consistent  with  the  old  deed,  was  not  evidence  of, 
or  Fas  jiot  a  badge  of  fraud." 

5.  Because  the  jury  found  contrary  to  the  charge  of  the 
Court. 

6.  Because  the  jury  found  contrary  to  law. 

7.  Because  the  jury  found  contrary  to  evidence,  and  con- 
trary to  the  weight  of  the  evidence. 

The  presiding  Judge  overruled  said  motion,  and  refused 
the  new  trial,  on  each  and  all  the  grounds  taken  in  the  mo- 
tion.    . 

This  decision  is  the  error  complained  of  in  this  case. 

Johnson  &  Six)an  for  plaintiffs  in  error. 
E.  H.  BealIi  for  defendant  in  error. 

By  the  Court. — ^Jenkins,  J.,  delivering  the  opinion. 

On  the  trial  of  this  case  in  the  Court  below,  the  jury  found 
f^>r  the  defendant,  and  the  plaintiffs  moved  for  a  new  trial,  on 
several  gronnds.  The  refusal  of  the  Court  to  grant  a  new 
trial  is  the  error  complained  of,  and  we  proceed  to  examine 
the  grounds  overruled. 

1.  A  bill  of  sale  from  Samuel  Tompkins  (under  whom 
r'Jainti£&  claim)  to  the  defendant,  Snelling,  for  one  of  the 
-laves  in  dispute,  was  offered  in  evidence  by  the  defendant, 
i^jiOQ  proof  that  the  maker  and  subscribing  witness  were  both 
\*^d,  and  that  the  signature  of  the  subscribing  witness  is  the 
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genuine  signature  of  John  Thornton,  the  witness ;  plaintiff 
objected,  that  the  proof  of  execution  was  insuflScient.  The 
Court  overruled  the  objection,  and  this  is  the  first  ground 
taken. 

The  current  of  authorities  sustains  the  decision.  There 
are  eases  to  the  effect,  that  the  proof  of  the  handwriting  and 
signature  of  the  maker,  where  the  witness  is  dead,  will  be 
sufficient.  We  know  of  none  that  it  is  indispensable;  and 
there  are  many  that  the  regular  course  is  to  prove  the  signa- 
ture of  the  subscribing  witness.  It  is  so  laid  down  in  Har- 
rison's Digest,  vol,  1 :  2869,  citing  Page  vs.  Mann ;  M.  &  M., 
79,  Tenterden ;  J.  P.  Kay  vs.  Brockman,  3  Car.  &  P.,  555 ; 
M.  &  M.,  286,  Best. 

So,  if  one  of  the  subscribing  witnesses  be  dead,  and  the 
other  beyond  the  process  of  the  Court,  it  is  sufficient  to  prove 
the  handwriting  of  the  witness  that  is  dead.  Adams  vs,  Kerr, 
1  B.  &  P.,  360. 

It  is  the  more  proper  in  this  case,  inasmuch  as  the  maker 
signed  by  his  mark. 

This  ground  of  the  motion  was  properly  overruled. 

2.  The  second  ground  alleges  error  in  the  charge  of  the 
Court,  to  this  effect:  "That  the  recital  in  the  bill  of  sale, 
(above  mentioned,)  as  to  the  receipt  of  the  purchase  money 
for  the  negro  girl,  Harriet,  was  prima  facie  evidence  against 
the  plaintiffs  of  the  fact  of  such  payment  of  the  purchase 
money  by  Snelling,"  (the  defendant,)  and  in  the  refusal  of 
the  Court  to  charge  the  contrary  on  request. 

The  rule  is,  that  such  recitals  in  deeds  and  other  instru- 
ments, are  evidence  against  the  maker,  and  against  persons 
claiming  under  him  by  subsequent  conveyances. 

In  the  case  of  Horn  vs.  Boss  and  Keith,  20th  Ga.  B.,  21 0, 
221,  (being  a  claim  case,  and  one  Harvard,  defendant  in  ex- 
ecution,) a  recital  in  a  deed  made  by  Harvard  was  relied 
upon  by  claimant,  against  plaintiff  in  execution,- Judge  Bea- 
ning  delivering  the  opinion,  first  establishes  the  fixct,  that  the 
plaintiffs  in  execution  claim  under  Harvard,  and  then  adds  : 
"The  only  remaining  question  is,  did  they  claim  under  him 
by  a  right  that  arose  subsequently  to  the  date  of  the  deed. 
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and  consequently,  to  the  dat«  of  the  recital  ?  The  answer  is, 
tF»at  they  did."  He  then  concludes,  that,  by  the  general 
principles  governing  such  cases,  they  are  bound  by  the  recital. 
The  general  principle  he  thus  affirms — page  220 :  "  Decla- 
rations made  by  a  person,  if  adverse  to  his  interest  when 
made,  are  evidence  against  him,  and  against  all  persons  claim- 
ing under  him  by  a  right  arising  subsequent  to  the  declara- 
tions," citing  1  Taunt.,  161;  2  Phil.  Ev.,  Cow  &  Hills' 
^otes,  note  481.  f 

Applying  this  rule  to  the  case  at  bar,  and  taking  the  con- 
verse of  the  proposition  to  be  true,  viz :  That  declarations  of 
a  party  do  not  bind  those  claiming  under  him  by  a  right 
arising  prior  to  the  declarations,  we  hold  that  the  Court  erred, 
both  in  the  charge  given,  and  in  the  refusal  to  charge,  as  re- 
quested; the  fact  being,  that  plaintiflfe'  claim,  under  Tomp- 
kins, by  a  deed  made  thirty  years  before  the  date  of  the  recital 
in  the  bill  of  sale. 

Any  other  doctrine  would  be  exceedingly  dangerous,  for 
it  would  put  it  in  the  power  of  the  vendor  always  to  defeat 
a  prior  voluntary  conveyance,  however  fair  and  valid,  by  a 
simple  recital  in  a  subsequent  deed. 

3.  The  third  ground  imputes  error  to  the  Court,  in  that 
he  charged  the  jury  :  '*  That  the  subsequent  sale  of  the  negro 
by  Tompkins  to  Snelling,  was  evidence  to  be  considered  by 
them,  of  the  intent  of  Tompkins,  at  the  time  of  the  execu- 
tion of  the  voluntary  deed,  to  perpetrate  a  fraud  on  subse- 
quent purchasers  or  creditors;  that  it  is  a  circumstance  to  be 
considered  by  them,  in  determining  whether  the  voluntary 
deed  was  made  with  intent  to  defraud." 

It  will  be  seen,  when,  in  considering  tlie  next  ground,  we 
review  the  rulings  of  this  Court  on  this  whole  subject,  that  a 
conveyance  of  property  to  a  purchaser,  for  valuable  consid- 
eration, without  notice  of  a  prior  voluntary  conveyance  of 
the  same  property,  is,  itself,  presumptive  evidence  of  fraud 
in  the  prior  voluntary  conveyance.  This  being  so,  it  was  not 
error  in  the  Court  to  instruct  the  jury,  that  they  might  con- 
sider the  subsequent  conveyance,  for  value,  without  notice, 
"oa  a  dreumstance^'  in  determining  the  question  of  fraud,  <^ 
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no  fraud,  in  the  prior  voluntary  conveyance.  It  was  equiv- 
alent to  saying,  such  subsequent  conveyance  is  not  conclusive 
evidence  of  fraud,  but  it  must  be  considered  by  you  as  evi- 
dence. 

4.  EiTor  is  assigned  against  the  verdict,  as  being  contrary 
to  the  charge  of  the  Court,  as  set  forth  in  the  4th  ground. 
(For  which,  see  statement.) 

If  this  charge  was  correct,  and  if  the  facts  warrant^  its 
,  application  to  the  case,  the  verdict  was  erroneous.  If  the 
charge  were  erroneous,  the  verdict  should  not  be  disturbed. 
We  will  subject  this  charge  to  the  test  of  previous  rulings  of 
this  Court  upon  this  question  of  law,  and  it  would  seem  to 
be  appropriate,  in  this  connection,  to  review  those  rulings,  as 
an  impression  seems  to  prevail  (erroneously,  we  think,)  that 
they  are  inconsistent,  some  with  others. 

The  question  came  first  before  the  Court,  in  the  case  of 
Fleming  vs.  Townsend,  6th  Ga.  R.,  103.  The  Court,  at  that 
early  day  in  its  existence,  seem  to  have  been  impressed  with 
the  importance  of  prescribing  a  rule,  which  would  govern  all 
cases  wherein  a  contest  should  arise  between  volunteers  and 
subsequent  purchasers  for  value.  Our  impression  is,  that  the 
profession,  upon  careful  consideration  of  that  case,  will  find 
in  it  a  rule  for  almost  any,  whatever  be  its  facts,  involving 
this  question,  that  may  demand  their  consideration.  Judge 
Nisbet,  who  delivered  the  opinion,  carefully  reviews  the 
whole  doctrine,  considered  with  reference  to  the  common  law, 
and  as  affected  by  the  statutes,  13th  and  27th  Elizabeth. 

The  learned  Judge  states  this  to  be  a  general  rule  of  the 
common  law,  "  That  a  voluntary  conveyance  is  void,  against 
subsequent  bona  fide  purchasers,  for  a  valuable  consideration, 
without  notice."     107. 

He  considers  the  statutes  18th  and  27th  Elizabeth,  and 
although,  by  the  terms  of  the  13th,  purchasers  are  excluded, 
and,  by  the  terms  of  the  27th,  personalty  is  excluded,  he  con- 
siders that  the  spirit  of  each  act  embraces  both  purchasers 
and  personal  property.  The  two  being  in  pari  mcUeria^  lie 
thinks,  in  all  such  cases,  they  should  be  construed  together- 
as  one  act  of  legislation,  and  concludes  this  view  with  these 
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?rords,  "  It  is  clearly  the  policy  of  our  State  to  extend  the 
provisions  of  the  statute  of  Eliz£j>eth  (27th)  to  personal  prop- 
erty/'    107. 

On  the  subject  of  notice^  he  shows  that  "  very  many  decis- 
ions in  Sogland^  of  the  highest  authority,  go  the  extent  that 
1  voluntary  conveyance  is  void  against  a  subsequent  pur- 
chaser for  value,  even  vdih  notice,"  and  quotes  this  comment- 
ing upon  them  by  Chief  Justice  Marshall,  in  Cathcart  et  al. 
p«.  Robinson,  5  Peters,  279,  "  These  decisions  do  not  main- 
tain that  a  transaction,  valid  at  the  time,  is  rendered  invalid 
by  the  subsequent  act  of  the  party.     They  do  not  maintain 
that  the  character  of  the  transaction  is  changed,  but  that  tes- 
timony, afterwards  furnished,  may  prove  its  real  character. 
The  subsequent  sale  of  the  property  is  carried  back  to  the 
deed  of  settlement,  and  considered  as  proving  that  deed  to 
have  been  executed  with  a  fraudulent  intent,  to  deceive  a 
subsequent  purchaser."    Judge  Nisbet  adds,  '*  The  fraud  was 
made  to  depend  alone  upon  the  evidence  furnished  by  the 
subsequent  sale.     That  was  held  conclusive,  even  with  notice, 
and  could  not  be  rebutted  in  some  of  the  cases,'' — sundry 
cases  as  cited.     Other  cases  are  then  cited,  to  show  a  relaxa- 
tion of  this  rule,  in  England,  in  favor  of  volunteers  against 
purchasers,  with  notice. 

Stating,  upon  the  authority  of  Chief  Justice  Marshall, 
that  "the  construction  of  the  statute  of  Elizabeth  was  very 
unsettled  in  England  at  the  era  of  the  American  Revolution," 
he  thus  concludes :  "  The  decisions,  however,  unquestionably 
went  so  far  as  to  make  a  subsequent  sale  to  a  purchaser, 
without  notice,  presumptive  evidence  of  fraud,  against  one 
who  had  made  a  settlement,  not  on  a  valuable  consideration, 
which  threw  on  a  person  claiming  under  such  a  settlement 
the  burthen  of  proving  that  it  was  bona  fide.  This  is  the 
nile  of  the  Supreme  Court  of  the  United  States,  and  of  most 
of  the  Courts  in  this  country.  It  seems  consonant  with 
i^ason  and  equity,  and  we  adopt  it  as  the  rule  of  this  Court." 
111. 

Here,  then,  we  have  involved. in  this  ruling  three  proposi- 
tions.   1st.  A  voluntary  conveyance  is  prima  facie  yo'^^ 
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against  a  subsequent  purchaser  for  value,  without  notice. 
2d.  This  conclusion  of  law  is  reached  by  treating  the  subse- 
quent conveyance  for  value,  without  notice  to  the  purchaser, 
as  priBsumptive  evidence  of  fraud  in  the  voluntary  oonvejr- 
ance.  3d.  That  this  prima  facie  case  may  be  rebutted  by 
evidence  of  the  boria  fides,  of  the  voluntary  conveyance. 
Thus  are  we  furnished  with  a  general  rule,  the  reason  upon 
which  it  rests,  and  a  qualification  of  it.  Add  to  this  the 
words  next  succeeding  the  above  quotation,  viz:  "  Our  judg- 
ment is,  that  a  subsequent  purchaser  is  not  protected,  unless 
he  buys  without  notice"  and  what  immediately  follows,  declar- 
ing what  shall  be  notice,  (not  necessary  to  our  present  pur- 
pose), and  it  will  be  found  that  the  entire  ground  is  covered. 

If  the  evidence,  in  any  case,  disclose  a  voluntary  convey- 
ance simply,  without  the  attendant  circumstances,  or  motives, 
or  inducements  to  its  consideration,  and  subsequent  convey- 
ance for  value,  without  notice  to  the  purchaser  of  the  prior 
voluntary  conveyance,  and  there  stop,  the  general  rule  oon* 
trols,  and  the  subsequent  purchase  is  preferred.  If,  on  the 
other  hand,  there  be  in  the  case  aliwnde  evidence  that  the 
voluntary  conveyance  was  bona  fide — ^free  from  all  fraud,  the 
qualification  comes  to  the  relief  of  the  volunteo*,  and  gives 
him  the  preference.  If,  again,  the  evidence  present  a  case  of 
a  voluntary  conveyance,  and  subsequent  conveyance  for  value, 
with  notice  to  the  purchaser  of  the  prior  voluntary  convey- 
ance, and  nothing  more,  the  presumptive  evidence  of  fraud 
is  wanting — the  subsequent  purchaser  has  no  prima  fade 
case,  there  is  nothing  to  be  rebutted,  and  the  volunteer  is 
preferred. 

I  propose,  now,  to  refer  to  subsequent  eases  in  which  this 
question  has  come,  in  some  one  of  its  phases,  before  this 
Court,  for  the  purpose  of  showing  that  the  rule  in  Fleming 
and  Townsend  has  not  been  infracted.  The  next  case  was 
that  of  Fowler  vs.  Waldrip,  10  Ga.  R.,  350.  That  was  a 
case  of  a  voluntary  conveyance,  and  a  subsequent  conveyance 
for  value.  There  was  an  attempt  on  the  part  of  the  pur. 
chaser  for  value,  to  show  affirmatively  and  by  aliunde  evi- 
dence, fraud  in  obtaining  the  voluntary  conveyance.    Oppoeed 
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:o  this,  the  volanteer  introdaced  a  witness  to  prove  that  the 
voluntary  conveyance  was  bona  fide.  Furthermore,  there 
was  evidence  of  notice  to  the  subsequent  purchaser.  This 
Court  held  the  notice  sufiScient,  and  on  tliat  ground,  placed 
their  judgmeat  in  favor  of  the  volunteer;  thus  bringing  the 
case  within  the  third  class  above  enumerated,  under  the  rul- 
ing in  Fleming  and  Townsend,  and  in  entire  consistency  with 
that  case. 

The  next  case  in  order  of  time  is  that  of  Harper  vs.  Scott, 
12th  Ga.  R.,  125.  The  great  contest  in  this  case,  was  upon 
the  question  whether  or  not  there  was  a  valuable  considera- 
tion for  the  first  conveyance.  There  was  no  pretence  that 
the  subsequent  purchaser  for  value  had  notice  of  the  prior 
conveyance.  There  was  no  evidence  to  rebut  the  presump- 
tive evidence  of  fraud.  This  Court,  after  careful  and  elab- 
orate examination  of  the  evidence,  arrived  at  the  conclusion 
that  the  first  conveyance  was  certainly  voluntary,  and  then 
held  that,  according  to  the  spirit  of  27th  Elizabeth,  and 
according  to  the  common  law  rule,  that  conveyance  was  void 
against  the  subsequent  purchaser  for  value,  without  notice, 
thus  bringing  it  under  the  first  class  of  cases  I  have  deduced 
from  Fleming  and  Townsend. 

Next  came  the  case  of  Clay  ton  vs.  Brown,  17th  Ga.  R.,  217. 
There  had  been  a  conveyance  by  one  Reeves  to  Clayton,  of 
certain  property  in  trust  for  his  wife  and  children.     Subse- 
quently, a  creditor  of  Reeves  obtained  judgment  against  him, 
levied  on  a  portion  of  the  property  so  settled,  which  was 
sold  by  the  sherifl^,  and  bought  by  Brown,  the  defendant.    The 
Court  below,  in  charging  the  jury,  treated  it  as  a  case  between 
a  volunteer  and  a  subsequent  purchaser  for  value,  without 
notice.     This  Court  held  that  the  case  had  not  been  properly 
presented — that  the  purchaser,  at  sherifiT's  sale,  could  be  in 
no  better  position  than  the  creditor  under  whose  judgment 
he  purchased — ^that  it  was  a  case  between  volunteers  and 
creditors,  in  which  the  question  of  notice  was  itot  involved — ^and 
for  this  error  in  the  presentation  of  the  case,  as  well  as  for 
miiidirectioa  regarding  continued  possession  in  the  settler, 
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sent  the  case  back  for  a  re-bearing.     This  case  was  wholly 
aside  from  that  of  Fleming  and  Townsend;  therefore, 

In  Brown  and  others  vs.  Burke,  22d  Gra.  R.,  574,  the 
ruling  was,  that  '^  a  subsequent  sale,  without  notice,  by  a 
person  who  had  made  a  settlement,  not  on  valuable  consid- 
eration, is  presumptive  evidence  of  fraud,  which  throws  on 
those  claiming  under  the  settlement,  the  burthen  of  proving 
that  it  was  made  bona  fde"  This  is  strictly  in  accordance 
with  the  ruling  in  Fleming  and  Townsend,  inasmuch  as  it 
recognizes  both  the  ground  rule  and  the  qualification  of  it, 
as  there  declared. 

I  refer,  lastly,  to  the  unpublished  case  of  Black  et  al.  vs. 
Thornton,  decided  at  Athens,  November  Term,  1860,  which, 
however,  in  manuscript,  was  referred  to  in  the  argument  of 
this  case,  and  seemed  to  be  regarded  as  in  conflict  with  Flem- 
ing and  Townsend,     In  that  case,  the  Court  below  had  given, 
in  charge  to  the  jury,  the  general  rule  adopted  in  Fleming 
and  Townsend,  viz:  that  a  subsequent  purchaser  for  value, 
without  notice,  of  ei  prior  voluntary  conveyance,  would  be 
preferred  to  a  volunteer,  and  we  sustained  him  in  it.    There 
was  no  attempt  to  rebut  the  presumptive  evidence  of  fraud 
arising  from  the  subsequent  sale.     So  far  £rom  any  such  re- 
deeming evidence  in  favor  of  the  voluntary  conveyance,  there 
were,  in  my  view  of  the  case,  strong  circumstantial  proofs  of 
fraud  in  the  voluntary  conveyance,  wholly  irrespective  of  the 
want  of  notice.     We  also  sustained  the  Court  in  refusing 
certain  charges  asked,  on  the  ground,  that,  if  given,  they 
would  probably  have  conveyed  to  the  minds  of  the  jurors 
the  impression,  that  the  purchaser,  without  notice^  must  go 
farther,  and  give  aliunde  proof  of  fraud  in  the  making  of 
the  voluntary  conveyance.    That  case  came  under  the  gen- 
eral rule  in  Fleming  and  Townsend.     There  was  nothing  to 
call  for  the  application  of  the  qualification,  and,  therefore,  it 
was  not  given.     There  is  no  conflict  whatever  in  the  tiivo 

cases. 

The  profession  will  readily  acquiesce  in  the  suggestion, 
that  the  opinion  and  judgment  of  the  Court  should  always 
be  considered  in  connection  with  the  facts.    To  many  general 
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"iiles  of  law  there  are  exceptions  or  qualifications,  as  well 
?ettled  as  the  rule  itself.     When  the  facts  of  the  case  call 
ml y  for  the  general  rule,  it  is  unnecessary  to  do  more  than 
apply  U.     If  the  facts  demand  the  exception  or  qualification, 
the  necessity  to  declare  and  apply  that  arises.     If  it  were 
necessary,  in  each  case,  to  refer  to  all  the  law  appertaining  to 
the  |)art]cular  branch  of  the  science  under  consideration,  each 
judicial  opinion  would  swell  to  the  dimensions  of  a  treatise. 
Applying  the  law,  thus  understood,  to  the  charge  in  ques- 
tion, and  considering  it  in  connection  with  what  immediately 
preceded,  (as  set  forth  in  the  3d  ground,)  it  will  appear  that 
the  charge  was  correct.     It  contains  an  instruction  to  the 
jury,  to  consider  the  presumptive  evidence  of  fraud,  arising 
from  the  act  of  making  a  subsequent  conveyance,  for  value, 
without  notice;  and  this  is  qualified  by  the  instruction,  that 
the  prior  voluntary  conveyance  is  not  necessarily  thereby 
invalidated — ^that  it  must  appear  that  the  voluntary  convey- 
ance was  made  with  intent  to  defraud.     This  was  rendered 
proper  by  aliunde  evidence  before  the  jury,  tending  to  estab- 
lish the  bona  fides  of  the  first  conveyance. 

The  application  of  this  charge  to  the  evidence,  to  ascertain 
whether  or  not  the  jury  found  contrary  to  the  charge  of  the 
Court,  fairly  involves  the  consideration  of  the  only  remaining 
qnestion  raised  in  the  sixth  and  seventh  grounds,  viz :  whether 
or  not  the  jury  found  contrary  to  the  evidence,  or  to  the 
weight  of  it.     Was  there  before  the  jury  enough  to  rebut  the 
presumptive  evidence  of  fraud  ?    There  was,  first,  the  very 
significant  fact  that  thirty  year&  intervened  between  the  two 
conveyances.     This  was  certainly  a  very   long   incubation 
of  a  fraudulent  intent.     This  is  not  an  immaterial  considera- 
tion.   I  would  say  that,  as  a  general  rule,  the  strength  of  the 
presumption  of  fraud,  arising  from  the  second  conveyance 
for  value,  without  notice,  and  by  relation,  affecting  the  first, 
is,  inversely,  as  the  length  of  time  intervening  the  two.     As 
the  latter  increases,  the  former  decreases.     Where  the  inter- 
vening time  is  very  short,  an  impartial  mind  would  readily 
take  the  impression,  that  the  first  conveyance  was  but  a 
Traudulent  preparation  for,  or  preliminary  to,  the  second. 
Vol.  XXXII — 14. 
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But  where,  as  in  the  present  case,  a  very  great  length  of  time 
intervened,  such  a  mind  would  reluctantly  yield  obedience  to 
an  arbitrary  rule  of  law,  requiring  it  to  connect  the  two  acts, 
and  to  characterize  the  first  by  the  last.    Such  a  mind  would 
take  a  decided  impression  from  that  circumstance  alone,  and 
would  readily  avail  itself  of  the  privilege  found  in  the  relax- 
ation of  the  rule,  to  scrutinize  the  facts  closely  in  search  of 
evidence  rebutting  the  presumption.     Taking  this  directioD, 
we  find,  in  the  evidence,  weighty  circumstances  surrounding 
the  donor  at  the  time  of  the  execution  of  the  voluntary  con- 
veyance, strongly  inciting  him,  by  every  consideration  of  sim- 
ple justice  and  of  natural  affection,  to  execute  it.     He  had 
married,  and  soon  found  himself  grossly  imposed  upon  and 
outraged.    His  wife  brought  to  his  bridal  bed  the  embryo  fruit 
of  illicit  intercourse.     This  would  have  entitled  him  to  a  di- 
vorce a  vincuh;  but,  waiving  that  right,  he  simply  returned 
to  those  who  gave  her,  their  prostituted  gift.     Subsequently, 
and  during  her  life,  he  very  improperly  and  unwisely  took  to 
his  bed  and  his  board  another  woman,  passing,  with  her, 
through'  the  mockery  of  a  formal  marriage.     She,  though 
not  legally  his  wife,  seems,  by  the  faithful  performance  of  a 
wife's  duties,  to  have  merited  and  to  have  received  from  him 
a  husband's  devotion.     She  bore  him  children,  all  unaware 
that  the  taint  of  illegitimacy  fastened  upon  them  at  their 
births  and  clung  to  them  through  their  lives.     Under  these 
circumstances,  the  voluntary  conveyance  before  the  jury, 
making  provision  for  these  children  and  for  their  mother, 
was  executed.     Such  is  the  testimony  of  one  of  the  subscrib- 
ing witnesses.     The  deed  itself  teems  with  references  to  the 
illegitimacy  of  his  second  marriage,  and  to  the  illegitimacy 
of  the  fruit  of  that  connection.     What  mind  can  resist  the 
impression,  that  the  ruling  idea  in  his  mind  in  the  making 
of  this  settlement  was,  that  he  owed  it  as  a  duty  to  those  thus 
dear  to,  and  dependent  upon,  him,  yet  incapable,  by  his  own 
false  step,  of  inheriting  from  him,  to  make  some  provision^ 
for  them,  by  voluntary  settlement?     It  is  difficult   to  con- 
ceive of  a  stronger  case  of  rebutting  evidence,  thaa   is  pre- 
sented by  the  great  length  of  time  intervening  the  two  con- 
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vevances,  and  the  other  circumstances  alluded  to.  Courts 
and  juries  should  never  lose  sight  of  the  fact^  that  in  such 
cases  there  may  be  such  a  thing  as  a  fraud  practised^  or  at- 
tempted, by  the  donor  upon  the  volunteer;  and  where  such  a 
case  is  presented^  they  should  be  no  less  astute  to  defeat  it, 
than  in  other  cases  to  defeat  fraud  against  a  purchaser  for 
value.  Our  conclusion  is,  that  this  verdict  is  contrary  to  the 
charge  of  the  Court,  and  strongly  and  decidedly  against  the 
weight  of  evidence;  and  for  this  reason,  as  well  as  for  error 
in  the  charge  relative  to  the  effect  of  the  recital  of  payment 
in  the  bill  of  sale,  reverse  the  judgment  of  the  Court  below 
overruling  the  motion  for  a  new  trial,  and  adjudge  that  the 
verdict  be  set  aside  and  a  new  trial  granted. 
Judgment  reversed.  * 


The  Mayor  and  Councilmen  of  the  City  of  Cuth- 

BERT  vs,  Conly. 

The  Le^latare  passed  an  Act  on  the  17th  of  December,  1859,  confer- 
riQg  upon  the  mayor  and  councilmen  of  the  city  of  Cuthbert  the  power 
to  regulate  the  retail  of  spirituous  liquors.  G.  took  out  a  county 
license  from  the  Clerk  of  the  Inferior  Court  to  retail  within  the  corpor- 
ate limits  6f  said  city,  on  the  Slat  of  December,  1869 :  ffeldj  that  C. 
was  subject  to  the  ordinance  passed  by  the  municipal  authorities  sub- 
sequent to  the  date  of  his  license. 

Equity,  in  Randolph  Superior  Court.  Decision  made  by 
Judge  Perkins,  at  the  May  Term,  1860. 

The  facts  and  questions  exhibited  by  the  record  in  this 
oa?e,  are  as  follows,  to-wit : 

By  an  Act  of  the  General  Assembly  of  Georgia,  approved 
the  17th  of  December,  1859,  the  power  and  authority  to 
grant  license  to  retail  spirituous  liquors  within  the  corporate 
limits  of  the  city  of  Cuthbert,  in  the  county  of  Randolph, 
wore  vested  in  the  mayor  and  councilmen  of  said  city.  On 
the  31st  day  of  December,  1859,  William  G.  Conly  filed  his 
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oath  and  bond  with  the  Clerk  of  the  Inferior  Court,  and 
obtained  a  license  to  retail  spirituous  liquors  in  the  county  of 
Randolph  for  the  year  1860.     On  the  27th  day  of  January, 
1860,  the  mayor  and  councilmen  of  said  city  passed  an  ordi- 
nance against  retailing  spirituous  liqjiors  within  the  corpoT- 
ate  limits  of  said  city,  without  obtaining  license  so  to  do 
from  the  corporate  authorities*      William  G.  Conly  disre- 
garded the  ordinance,  and  continued  to  sell  spirituous  liquors 
by  retail,  within  said  corporate  limits,  without  obtaining 
license  so  to  do  from  the  said  corporate  authorities.     On  the 
7th  of.  February,  1860,  Conly  was  summoned   to  appear 
before  William  H,  Long,  mayor  of  said  city,  to  answer  for  a 
vialation  of  said  ordinance  against  retailing  spirituous  liquors 
without  license.     Pursuant  to  said  summons,  Conly  appeared, 
and  insisted  upon  his  right  to  retail  spirituous  liquors,  under 
the  license  obtained  by  him  from  the  Clerk  of  the  Inferior 
Court,  on  the  31st  day  of  December,  without  obtaining  addi- 
tional licQuse  from  the  corporate  authorites  of  said  city,  inas- 
much asHhe  said  ordinance  was  not  passed  until  the  27th  of 
January,  1860.    This  defense  of  Conly  was  adjudged  insuffi- 
cient by  the  mayor,  and  said  mayor  imposed  a  fine  of  $50  00 
on  said  Conly,  and  further  adjudged  that  he  pay  the  costs  of 
the   proceeding.     Conly   excepted   to   this   decision   of  the 
mayor,  and  obtained  a  certiorari  to  have  the  said  decision 
and  judgment  reviewed  by  the  Superior  Court,  according  to 
law.     Pending  the  c^rtfordrr,  Conly  continued  to  sell  spirit- 
uous liquors,  by  retail,  within  the  ^limits  of  said  city,  with- 
out obtaining  license  from  the  corporate  authorities,  and  on 
the  15th  of  February,  1860,  he  was  again  served  with  a 
summons  to  appear  before  the  council  to  answer  for  the  vio- 
lation of  said  ordinance.     On   the  15th  day  of  February, 
1860,  Conly  made  out  and  presented  to  His  Honor,  William 
C.  Perkins,  Judge  of  the  Pataula  Circuit,  a  bill  in  Ekjuity, 
alleging  the  foregoing  facts,  and  also,  that  he  is  a  poor  man, 
of  feeble  health,  and  is  informed  and  believes  that  it  is  the 
intention  and  purpose  of  said  corporate  authorities  to  impose 
fines  of  $50  00  on  him  every  time  he  opens  his  stare  aod 
sells  spirituous  liquors  by  retail,  until  he  is  harrassed  into  a 
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oomplianoe  with  the  said  ordinance,  and  pays  to  them,  for 
license,  the  sum  of  $250  00,  the  license  fee  fixed  by  said 
ordinance. 

The  bill  prays,  amongst  other  things,  that  the  corporate 
authorities  may  be  enjoined  from  further  interfering  with 
the  complainaDt  in  his  said  business  of  retailing  spirituous 
liquors  ia  said  city,  until  the  expiration  of  the  license  granted 
by  the  Clerk  of  the  Inferior  Court,  as  aforesaid. 

The  presiding  Judge  granted  the  injunction  prayed  for, 
and  that  decision  is  alleged  to  be  erroneous,  and  a  reversal 
is  asked  for  that  cause. 

Arthur  Hood  for  plaintiff  in  error. 
E.  H.  PliATT  for  defendant  in  error. 

By  the  Court. — Lumpkin,  J.,  delivering  the  opinion. 

* 
A  bill  was  filed  by  the  defendant  against  the  mayor  and 

coaocil  of  the  city  of  Cuthbert,  praying  an  injunction  against 
the  said  authorities  from  prosecuting  him  for  retailing  spirit- 
uous liquors  under  their  ordinance.  The  injunction  was 
granted,  and  this  order  is  excepted  to,  and  now  assigned  as 
error. 

The  facts  are  as  follows :  The  Legislature,  on  the  17th  of 
December,  1859,  conferred  upon  the  corporate  authorities  of 
the  city  of  Cuthbert  the  power  to  r^ulate  retail  licenses  in 
that  city.  The  defendant  claims  that  he  took  out  license 
from  the  Clerk  of  the  Inferior  Court  of  Randolph  county, 
on  the  31st  of  the  same  month,  and  that  the  city  ordinance, 
which  he  is  charged  with  violating,  was  not  passed  till  the 
27th  of  January,  1860.  He  claims,  therefore,  the  right  to 
sell  for  one  year,  under  his  State  license,  and  the  decision  of 
this  Court,  in  Mayor,  &c.,  of  Rome  vs.  Lumpkin  &  Under- 
wood, (5  Ga.  Rep.,  447,)  is  cited  in  support  of  this  position. 

Owing  to  relationship  to  one  of  the  parties,  I  diJ  not  pre- 
side in  that  case;  and  while  I  am  satisfied  with  the  judgment 
of  the  Court,  it  not  appearing  affirmatively,  that  the  Act  of 
the  Legislature,  conferring  upon  the  city  of  Rome  the  power 
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to  regulate  the  retail  license,  was  passed .  prior  to  the  issuing 
of  the  license  by  the  State, — they  bear  date  on  the  same  day— 
I  must  say,  however,  that  the  reasoning  in  that  case,  is  not, 
to  my  mind,  very  conclusive. 

In  Floyd  vs.  The  Commissioners  of  the  Town  of  Eaton- 
ton,  (14  Gra.  Rep.,  354,)  the  question  was  elaborately  discussed, 
and  this  Court  he!d^  that  where,  by  law,  the  corporate  author- 
ities are  empowered  to  grant  license,  the  jurisdiction  of  the 
State  over  the  subject  is  withdrawn :  so,  that  from  the  17th 
of  December,  1869,  to  the  27th  of  January,  1860,  there 
would  have  been  no  law  upon  the  subject  of  license  but  for 
the  Act  of  1854,  which  was  passed  by  the  Legislature  upon 
the  suggestion  of  this  Court,  to  provide  for  this  defect  in  the 
law  as  it  then  stood.  Under  the  old  law,  Wm.  G.  Conly 
could  have  sold,  without  license,  until  the  Ordinance  of  27th 
January,  1860,  was  passed. 

By  the  Act  of  1854,  (pamphlet,  p.  83,)  the  retailer  may 
take  out  license  from  the  Inferior  Court,  to  screen  himself 
from  punishment,  until  the  municipal  authorities  that  have 
been  clothed  with  power  to  regulate  licenses  shall  act  upon 
the  subject;  still,  he  does  so  with  his  eyes  open,  and  subject  to 
any  additional  restriction  which  they  may  impose  upon  his 
business.  Such  was  the  intention  and  proper  construction  of 
the  Act  of  1854. 

The  right  to  regulate  the  retail  license,  then,  in  the  city  of 
Cuthbert,  having  been  conferred  by  the  Legislature  before 
the  county  license  was  issued  to  Conly,  if,  indeed,  it  ever  was 
issued,  we  hold,  that  he  took  the  same  subject  to  the  further 
action  of  the  Board  upon  the  subject,  and  that  the  Judge 
erred  in  restraining  the  mayor  and  councilmen  from  the  right- 
ful exercise  of  their  power  in  enforcing  their  ordinance. 

Judgment  reversed. 
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1.  To  make  a  paper  established  as  a  copy  of  a  lost  paper,  under  the  Act 
of  5tb  March,  1856,  evidence  in  a  suit  brought  under  that  act,  against 
anj  person,  a  party  to  that  paper,  it  must  have  been  established,  so  as 
to  bind  all  parties  liable  under  it.  It  must  have  been  so  established 
as  to  take  the  place  of  the  original. 

2.  If  an  inland  bill  of  exchange  shall  have  been  accepted,  and  noted 
and  protested  for  non-payment,  and  then  lost,  a  copy  of  it,  attempted 
to  be  established  under  the  Act  of  6th  March,  1856,  in  order  to  make 
it  evidence  against  the  drawer,  in  an  action  brought  under  the  pro- 
visions  of  that  act,  mast  have  been  so  established  as  to  bind  the  ac- 
ceptors also. 

Complaint,  in  Baker  Superior  Court.  Tried  before  Judge 
Allen,  at  the  November  Term,  1860. 

The  single  question  in  this  case  arose  out  of  the  following 
state  of  facts,  to-wit : 

Matthew  Whitfield,  as  administrator  of  John  Tompkins, 
deceased,  instituted  proceedings,  io  Baker  Superior  Court, 
to  establish  a  lost  drafl^  of  which  the  following  is  a  copy, 
to-wit : 

"  Albany,  Geo.,  March  26,  1857. 

"On  the  first  day  of  December  next,  please  pay  to  the 
eartate  of  John  Tompkins,  or  order,  twenty-six  hundred  and 
forty-four  dollars  and  eighty-one  cents,  value  received,  and 
charge  the  same  to  the  account  of  yours,  respectfully, 

JAMES  BOND/* 

"  To  Messrs.  Sims  &  Qheever,  Albany,  Geo." 

Across  the  face  of  this  draft  was  written  the  following : 
"  Sims  &  Cheever."  Also  the  following :  *'  Noted  for  non- 
payment, December  4th,  1857;  protested  5th  December, 
1857,  ly.    G.  Rust,  Not.  Pub." 

The  petition  prayed  for  a  rule  nisi,  against  Bond  alone, 
and  the  rule  issued  against,  and  was  served  on,  him  alone, 
and  at  the  term  of  the  Court,  to  which  the  rule  nisi  was 
made  returnable,  the  Court  passed  the  following  order : 

"Upon  hearing  the  above  and  foregoing  petition,  it  is 
ordered^  that  the  same  be  granted,  and  that  the  copy  draft 
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attached,  be,  and  the  same  is  hereby  established,  in  lieu  of  the 
lost  original,  and  that  the  Clerk  of  this  Court  do  furnish  the 
plaintiff  with  a  certified  copy  of  this  proceedings  upon  the 
payment  of  the  costs  thereof/' 

Simultaneously  with  the  proceeding  to  establish  the  copy 
draft,  the  plaintiff,  Mathew  Whitfield,  brought  suit  in  said 
Court,  against  said  Bond,  to  recover  the  amount  of  the  draft. 

On  the  trial  of  the  case,  at  the  November  Term,  1860,  the 
plaintiff  offered  in  evidence  a  duly  certified  exemplification 
of  the  proceeding  to  establish  the  copy  of  the  draft,  to  the  in- 
troduction of  which,  counsel  for  defendant  objected,  on  the 
following  grounds,  to-wit: 

Ist.  Because  the*  paper  shown,  was  not  a  copy  of  the  orig- 
inal draft,  and  was  not  established  in  terms  of  the  law,  so  as 
to  charge  the  defendant  with  the  same. 

2d.  Because  the  order  or  judgment  of  the  Court  establbh- 
ing  said  copy  draft,  was  improvidently  granted,  and  is  void* 
because  the  acceptors  of  said  draft,  "  Sims  &  Cheever,"  were 
not  made  parties  to  the  proceeding  to  establish  said  copy 
draft,  and  had  no  notice  of  the  same,  and  there  is  no  reason 
or  excuse  given  in  said  exemplification,  for  not  making  them 
parties  thereto,  and  establishing  the  paper  as  to  them,  as  wdl 
as  to  the  defendant. 

3d.  Because  Sims  &  Cheever,  being  the  parties  primarily 
liable,  and  defendant  only  liable  as  security  for  them  on  said 
draft,  they  should  have  been  made  parties  to  the  proceedings 
to  establish  said  draft,  and  the  same  should  have  been  estab- 
lished as  to  them,  as  well  as  to  the  defendant,  which  not 
having  been  done,  the  draft  established  is  only  partially 
established,  and  is  not,  therefore,  a  copy  of  the  lost  origiDa). 

The  presiding  Judge  overruled  the  objection,  and  admitted 
the  testimony,  on  the  ground  that  the  acceptors  were  not 
necessary  parties  to  the  proceedings  to  establish  said  draft, 
and  on  the  further  ground,  that  the  objection  came  too  late. 

This  decision  is  the  error  complained  of  in  this  case. 

Irwik  &  Butler  for  plaintiff  in  error. 
Vason  &  Davis  for  defendant  in  error. 
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By  ihe  Court, — Jenkins,  J.,  delivering  the  opiniou. 

The  defendant  in  error  proceeded,  simultaneously,  (under 
the  Act  of  5th  March,  1856,  Pamph.,  238),  to  establish  a 
copy  of  a  bill  of  exchange  drawn  by  plaintiff  in  error,  and 
Ui  institute  suit  against  said  drawer,  on  the  lost  paper. 

The  bill  was  drawn  upon  Sims  &  Cheever,  and  by  them 
accepted,  and  had  been  noted  for  non-payment. 

On  the  trial  of  this  case,  the  plaintiff  below  offered  in 
evidence  a  certified  exemplification  of  the  proceeding  to 
establish  a  copy  of  said  lost  drafl,  or  bill  of  exchange. 
From  this  exemplification,  it  appeared  that  a  formal  order 
bad  been  passed  nem.  con.,  establishing  a  copy  thereof.  But 
it  also  appeared  that  Sims  &  Cheever,  the  acceptors,  had  not 
been  made  parties  to  that  proceeding,  and  were,  therefore, 
not  bound  by  the  judgment  of  the  Court  establishing  it. 
In  other  words,  there  had  been  no  copy  of  the  lost  paper 
established  as  to  them. 

On  this  ground,  the  evidence  offered  was  demurred  to. 
The  Judge  overruled  the  demurrer,  first,  on  the  ground  that 
the  acceptors  were  not  necessary  parties  to  the  exemplified 
proceeding ;  and  secondly,  on  the  ground  that  the  objection 
came  too  late ;  should  have  been  taken  against  the  passage 
of  the  order  in  the  exemplified  proceeding,  and  this  is  the 
judgment  excepted  to. 

The  object  of  the  proceeding,  under  the  Act  of  1856,  was 
to  establish  a  copy  of  a  lost  paper,  and  that  was  the  authority 
cOTiferred  by  the  act. 

What  was  the  lost  paper?  It  was  a  draft  or  bill  of  ex- 
change, drawn  by  Bond,  the  plaintiff  in  error,  in  favor  of 
defendant  in  error,  upon  Sims  &  Cheever,  by  them  accepted, 
and  afterwards  protested  for  non-payment.  Such  was  the 
paper  when  lost.  The  proposition  will  scarcely  be  denied, 
that  in  l^al  contemplation,  the  established  copy  must  have 
all  tbe  essential  elements  of  the  lost  original.  If  it  be  a 
negotiable  commercial  security,  the  copy  must  specify  the 
som  of  money  to  be  paid,  and  the  time  of  payment.    It  must 
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have  all  the  parties  appearing  upon  the  lost  original.     Their 
mutual  relations  and  liabilities  must  be  unimpaired.    These 
are  essential  elements,  and  if  they,  or  any  of  them  be  lack- 
ing, in  the  copy  established,  it  is  not  an  established  copy  of 
the  original.     In  this  case,  it  is  conceded,  that  every  thing 
was  done  necessary  to  the  establishment  of  the  copy,  except 
as  to  the  acceptance  of  Sims  &  Cheever,  and  the  noting  and 
protest  for  non-payment.     Had  the  paper  been  lost  before 
the  acceptance  of  Sims  &  Cheever,  what  was  done  would 
have  been  sufficient  to  establish  a  copy.     But  it  appears  that 
it  had  been  accepted  by  them.     This  acceptance,  connected 
with  this  commercial  security,  a  new  party — a  party  assum- 
ing a  primary  liability,  it  materially  varied  the  liability, 
and  changed  the  relations  of  Bond,  the  drawer,  as  a  party 
•to  the  bill.     After  the  acceptance,  and  loss  of  the  paper, 
nothing  is,  nothing  can  be,  a  copy  of  it,  which  omits  the 
acceptance.     Even  in  what  is  called  the  established  copy, 
appearing  in  this  record,  we  find  the  words  "  Sims  &  Chee- 
ver,''  so  written  across  the  paper,  as  to  denote  the  acceptance 
of  persons  to  whose  names  those  words  answer.    The  defend- 
ant in  error,  or  his  counsel,  could  not  get  away  from  the  idea 
that  those  names,  occupying  that  position,  in  the  original, 
must  appear  in  the  same  position  in  the  copy,  and  hence  they 
were  placed  there.     But  the  misfortune  of  the  defendant  in 
error  is,  that,  as  appeared  by  inspection  of  his  own  record, 
that  portion  of  the  copy  was  not  established.     It  could  not 
be  established,  without  making  Sims  &  Cheever  parties  to 
the  proceeding.     They  were  not  made  parties;  therefore,  in 
that  proceeding,  their  ajcceptance  was  not  established.    The 
consequence  is,   that  the   paper,   purporting  to  have  been 
established,  was  not  established,  as  a  copy  of  the  lost  original. 
That  had  elements,  had  parties,  which  this  has  not.     In  that 
the  relative  liability  of  the  plaintiff  in  error  was  different 
from  what  it  is  in  this. 

It  is  no  answer  to  say  that  it  was  established  against  Bond, 
who  was  the  only  party  defendant  below.  The  privilege 
given  by  the  Act  of  1856,  to  the  party  losing  the  original^  is 
to  establish  a  copy  of  it,  and  then  to  use  that  copy  as  he 
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might  have  used  the  original.  But  before  he  can  so  use  it, 
he  must^  in  the  form  prescribed^  have  established  a  copy  of 
it.  It  was  not  to  be  a  copy  in  hoBO  verba  et  lUera,  but  it 
must  be  a  copy  in  auhdance.  The  parties  to  the  paper,  and 
their  relative  liabilities,  are  matters  of  substance.  Under 
this  act,  there  can  be  no  recovery  against  a  party  secondarily 
liable  upon  a  copy  which  does  not  also  fix  the  liability  of 
the  party  primarily  liable. 

But  it  is  said  this  exception  comes  too  late ;  that  the  plain- 
tiff in  error  should  have  taken  it  in  the  proceeding,  the 
exemplification  of  which  was  here  tendered  in  evidence.  In 
our  view,  this  is  no  reply.  We  think  there  is  an  inherent 
defect  in  this  paper,  originating  in  the  failure  of  the  defend- 
ant in  error  to  comply  with  the  requisitions  of  the  remedial 
Act  of  1856,  the  aid  of  which  he  invokes.  In  this  case  he 
has  chosen  to  rely,  as  his  cause  of  action,  upon  a  copy  of  a 
lost  paper,  established  under  the  Act  of  1856,  but  when  he 
offers  his  evidence,  it  appears  upon  its  face  that  it  is  not  an 
eglablished  copy  of  the  lost  original.  He  might  have  made  it 
so,  but  he  did  not.  Having  failed  to  comply  with  the  requi- 
sitions of  the  act,  he  cannot  claim  its  benefit.  The  judgment 
of  the  Court  below  must  be  reversed. 

Judgment  reversed. 


Adkins  v8,  Paul. 


The  answer  of  one  defendant  cannot  be  read  in  evidence  against  his  co- 
(defendant,  when,  instead  of  being  any  privity  between  the  parties,  they 
&re  in  an  attitude  of  hostility  to  each  other. 

In  Equity,  in  Houston  Superior  Court.     Decision  made 
by  Judge  Lahab,  at  Chambers,  on  the  12th  of  June,  1860. 

The  questions  presented   for  adjudication   in  this  case, 
depend  upon  the  following  state  of  facts,  to-wit : 
In  the  year  1838,  William  Paul  departed  this  life  intes- 
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tate^   in   the  county   of  Marion,   leaving  an   estate  worth 
$3,000  00  or  more,  consisting  of  one  hundred  acres  of  land 
in  said  county  of  Marion,  one  negro  man  by  the  name  of 
Peter,  and  some  other  property.     The  deceased  also  left  sur- 
viving him,  his  wife  Catharine  Paul,  and  his  two  daughter, 
Orra  E.  Paul  and  Sarah  W.  M.  Paul,  who  were  his  only 
heirs-at-law.     Catharine  Paul  took  out  letters  of  administrft- 
tion  on  the  estate  of  said  deceased,  during  the  same  year  in 
which  he  died,  and  took  possession  of  said  estate,  and  re- 
tained and  used  the  same  until  the  year  1863,  when  the 
land  was  sold  by  her  at  administratrix's  sale,  for  the  sum  of 
$1,026  00.     The  said  land,  from  1838  to  1853,  was  worth 
for  rent,  $100  00  per  annum,  which  was  received  and  appro- 
priated by  the  administratrix  to  her  own  use  and  benefit. 
From  the  death  of  the  intestate  up  to  the  25th  of  Januaiy, 
1856,  the  administratrix  retained  in  her  possession  the  negro 
man,  Peter,  worth  the  sum  of  $1,200  00,  and,  during  all 
that  time,  appropriated  the  services  and  hire  of  the  negro  to 
her  own  use  and  benefit,  the  hire  being  $130  00.     Catharine 
Paul  also  took  out  letters  of  guardianship  of  the  persons  and 
property  of  the  said  Orra  E.  Paul  and  Sarah  W.  M.  Paul, 
and  has  never  been  dismissed  or  discharged  from  either  the 
administration  or  guardianship,  and  has  never   made  any 
returns  to  the  proper  court  as  such,  since  the  year  1846. 
Previously   to  that  time,  she  did  make  some  returns,  as 
administratrix,  to  the  Court  of  Ordinary  in  Marion  county, 
which  were  all  destroyed  by  fire,  at  the  burning  of  the  ooun- 
house  in  said  county. 

On  the  25th  of  January,  1856,  Sarah  W.  M.   Paul,  a 
minor,  by  her  next  friend,  Mark  H.  Blandford,  and  Orra  £. 
Paul,  in  her  own  right,  being  of  full  age,  filed  their  biU  in 
Equity,  alleging  the  foregoing  facts,  and  also  that  the  said 
Catharine  Paul  was  much  involved  and  embarrassed  with 
debts,   and  that  judgment   for  a   large  amount  had   been 
obtained  against  her,  and  that  she  has  no  mx>perty,  except 
two  hundred  and  eighty  acres  of  land  in  Houston   oounty, 
and  a  negro  girl  by  the  name  of  Ann,  worth  $l,OO0  00 : 
that  said  negro  girl  was  purchased  with  the  funds  and  assets 
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of  the  estate  of  William  Paul,  deceased,  of  which  estate, 
with  the  rents,  increase  and  profits  thereof,  the  complainants 
are   entitled  to  one-third  each ;  that  at  the  October  Term, 
1855,  of  Houston  Superior  Court,  John  Adkins  obtained  a 
judgment  against  the  said  Catharine,  for  $700  00,  and  that 
Jesse  Tennison,  also,  at  the  same  term  of  said  Houston 
Superior  Court,  obtained  a  judgment  against  the  said  Catha- 
rine, for  the  like  sum  of  $700  00  ;  that  fi,  fas,  issued  from 
said  judgments,  and  have  been  placed  in  the  hands  of  the 
sheriff  of  said  county  of  Houston,  to  be  levied  upon  the  said 
negroes  Peter  and  Ann,  and  that  if  said  negroes  are  sold 
under  said  executions,  the  complainants  will  be  deprived  of 
their  just  rights. 

The  bill  prays  a  discovery  as  to  the  facts  alleged,  also  that 
the  progress  of  said  fi.  faa.j  as  against  said  negroes,  be  en- 
joined, and  that  the  negroes  be,  by  decree  of  the  Court,  sold, 
and  the  proceeds  applied  to  the  payment  of  what  is  due  com- 
plainants from  the  said  estate  of  their  deceased  father. 
The  injunction  issued  as  prayed  for  in  the  bill. 
Catharine  Paul  filed  her  answer,  admitting  that  the  charges 
in  the  bill  were  true,  and  that  since  the  filing  of  the  bill,  the 
said  two  hundred  and  eighty  acres  of  land  had  been  sold/ as 
her  property,  at  sheriff's  sale. 

The  answers  of  John  Adkins  and  Jesse  Tennison,  either 
deny  a  knowledge  of  the  facts  charged  in  the  bill,^or  admit 
their  truth  from  information,  except  as  to  the  purchase,  by 
Catharine  Paul,  of  the  negro  girl,  Ann,  with  the  money  of 
the  estate  of  William  Paul,  deceased. 

On  that  subject,  Adkins  answers  that  he  has  been  informed, 
both  by  complainants  and  said  Catharine,  that  the  negro  girl 
Ann  belonged  to  the  latter,  and  that  said  Catharine  informed 
him  that  she  bought  the  negro  girl,  Ann,  with  her  own  earn- 
ings. 

Tennison  answers:  that  said  Catharine  told  him  that  the 
negro  girl,  Ann,  belonged  to  her  in  her  own  right ;  that  she 
worked  for  and  bought  her  with  her  own  money,  had  partly 
raised  her,  and  did  not  want  to  sell  her ;  that  she  was  then 
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mortgaged  to  one  of  her  neighbors  for  one  hundred  and  thirty 
dollars. 

Pending  the  bill,  Sarah  W.  M.  Paul  died,  and  Orra  E. 
Paul,  her  regularly  appointed  administratrix,  was  made  party 
complainant  in  her  stead.  The  negro  girl,  Ann,  also  had  a 
child  pending  the  suit. 

On  the  trial  of  the  case,  the  complainants  introduced  the 
fi,  fas,  in  favor  of  Adkins  and  Tennison,  the  latter  of  which 
was  levied  on  the  negro  girl,  Ann,  and  both  of  which  had 
been  levied  on  the  two  hundred  acres  of  land,  which  was 
sold  on  first  Tuesday  in  March,  1856,  for  $750  00. 

The  complainants  closed. 

The  defendant  proved,  by  several  witnesses,  that  Catharine 
Paul  claimed  and  asserted  title  to  the  negro  girl  from  1853, 
up  to  1855,  and  said  that  she  bought  the  negro  girl,  Ann, 
with  her  own  money.  Some  of  the  witnesses  testified  that 
Orra  Paul  said  the  negro  girl  belonged  to  her  mother,  Catha- 
rine  Paul,  and  others  testified,  that  Catharine  Paul  asserted 
title  to  the  negro  in  the  presence  of  Orra  E.  and  Sarah  W. 
M.  Paul,  and  that  they  acquiesced  in  the  assertion  of  title, 
and  that,  at  these  times,  Orra  E.  Paul  was  about  twenty  years 
old,  and  Sarah  W.  M.  Paul  was  about  seventeen  years  old. 
It  also  appeared,  in  evidence,  that  at  one  time  Catharine  Paul 
returned  and  paid  taxes  on  some  property  as  guardian  of 
oomplaii\{ints,  and  afterwards,  she  ceased  thus  to  return  prop- 
erty. 

The  jury  returned  a  verdict  and  decree  in  &vor  of  com- 
plainant, Orra  E.  Paul,  in  her  own  right,  for  $1,000  00, 
and  for  the  like  sum,  as  administratrix  of  Sarah  W.  M. 
Paul,  to  be  recovered  of  the  said  Catharine  Paul ;  and 
that  the  negro  man,  Peter,  and  the  negro  girl,  Ann,  and  her 
child,  were  assets  in  the  hands  of  Catharine  Paul,  as  admin- 
istratrix of  William  Paul,  deceased,  to  be  administered,  and 
subject  to  the  claim  of  complainants,  said  negroes  being  col- 
lectively worth  $2,100  00;  and  that  the  negroes,  at  that 
valuation,  be  delivered  to  complainant  for  the  purpose  of 
satisfying  the  said  recovery  in  favor  of  the  complainant; 
and  that  the  injunction  against  Adkins  and  Tennison  be 
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made  perpetual,  with  leave  to  pursue  the  interest  of  Cath- 
arine Paul,  in  the  hands  of  Orra  E.  Paul,  as  adminis- 
tratrix of  Sarah  W.  M.  Paul,  after  the  debts  and  expenses  of 
the  administration  of  Sarah  W.  M.  Paul's  estate  are  paid, 
and  that  the  defendants  pay  the  cost  of  this  suit. 

Counsel  for  Adkins  and  Tennison  then  moved  for  a  new 
trial,  on  the  following  grounds,  that  is  to  sa}^ : 

1st.  Because  the  verdict,  so  far  as  the  negro  girl,  Ann,  and 
her  child,  are  concerned,  is  unsupported  by  evidence,  as  there 
is  no  evidence ;  that  said  girl,  Ann,  was  paid  for  with  the 
funds  of  the  estate  of  William  Paul,  deceased,  save  the  answer 
of  Catharine  Paul,  which  was  not  legal  evidence  against  the 
judgment  creditors. 

2d.  Because  the  verdict  was  contrary  to  the  evidence. 
3d.  Because  the  Court  erred  in  charging  the  jury,  that  the 
answer  of  Catharine  Paul,  though  not  evidence  against  the 
other  defendants,  might  be  taken  into  consideration  by  them 
so  far  as  issue  was  joined  with  it  by  the  evidence  introduced. 
4th.  Because  the  verdict  is  against  law  and  equity. 
The  presiding  Judge  overruled  the  motion  for  a  new  trial, 
and  that  decision  is  excepted  to,  and  its  reversal  asked  on  the 
ground  that  it  was  erroneous. 

John  M.  Giles  for  plaintiffs  in  error. 
A.  M.  Spear,  for  defendant  in  error. 

By  the  Court — Lumpkin,  J.,  delivering  the  opinion. 

We  are  not  quite  sure  that  we  apprehend  the  charge  of  the 
Court  correctly  as  to  the  answer  of  Catharine  Paul.  It  is 
conceded  that  it  could  not  be  evidence  against  the  co-defend- 
ants— the  Court,  at  the  same  time,  holding  that  it  might  be 
taken  into  consideration  by  the  jury,  so  far  as  issue  was 
joined  with  it  by  the  evidence  introduced.  That  is,  if  we 
understand  the  charge  rightly,  that  it  might  be  received  in 
rebuttal  of  the  proof  offered  by  Adkins  and  Tennison.  Is 
iiot  this  making  it  evidence  against  Adkins  and  Tennison  ? 
We  think  so  most  clearly;  and  yet  we  hold,  and  so  his 
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Honor  concedes,  that  it  cannot  be  so  used.  The  truth  is,  the 
answer  of  Catharine  Paul  is  evidence  against  herself,  and  can 
be  legitimately  used  by  the  complainants  to  charge  her  with 
the  assets  in  her  hands,  which  come  from  the  estate  of  Wil- 
liam Paul,  their  father.  But  there  is  no  such  privity  between 
her  and  the  other  defendants,  as  to  authorize  her  answers  to 
be  used  as  evidence  against  them,  or  to  rebut  the  testimony 
of  their  witnesses,  which  is,  in  fact,  to  use  the  answer  against 
them. 

And  while  the  proof  outside  her  answer  raises  a  probabil- 
ity, or  at  least  a  possibility,  that  the  girl,  Ann,  and  her  child, 
were  bought  with  the  money  arising  from  the  sale  of  the  land 
of  William  Paul,  deceased,  yet,  apart  from  the  answer  of 
Catharine  Paul,  the  evidence  would  be  too  unsatisfactory  to 
warrant,  perhaps,  a  finding  to  that  effect. 

Why  not  examine  Mrs.  Paul  on  the  stand?  Does  not  she 
stand  indifferent  between  the  creditors  and  complainants? 
Or,  at  least,  is  not  her  interest  neutralized?  She  is  liable  to 
her  creditors  on  their  judgments.  She  is  responsible  to  the 
complainants  for  the  money  of  the  estate,  which  it  is  alleged 
went  to  pay  for  Ann  and  child. 

I  merely  make  these  suggestions,  without  holding  myself 
bound  by  them.  Our  judgment  is,  that  the  Court  erred  in 
allowing  the  answer  of  Catharine  Paul  to  be  used  against  her 
co-defendants  for  any  purpose. 

Judgment  reversed. 
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&rocKi)AXE  VS.  The  State  of  Georgia. 

If  one,  in  having  and  carrying  abont  his  person,  any  of  the  weapons 
designated  by  the  Act  of  19th  January,  1852,  as  **  deadly  weapons)'' 
shall  have  and  carry  it  in  such  an  open  manner  that  others,  with  whom 
he  may  come  in  contact,  can  see  and  know  that  it^is  a  pistol,  or  other 
weapon,  he  will  not  be  guilty  of  a  violation  of  that  act,  although 
some  part  of  the  weapon  may  be  concealed  from  viv^. 

Misdemeanor,  in  Marion  Superior  Court.  Tried  before 
Judge  WoRRiu^y  at  the  September  Term,  1860. 

On  the  8th  day  of  September,  1858,  a  bill  of  indictment 
was  found,  and  filed,  in  Marion  Superior  Court,  against  John 
J.  Stockdale,  for  having  and  carrying  about  his  person,  on 
the  2l8t  day  of  August,  1858,  a  concealed  pistol,  in  violation 
of  law. 

The  defendant  having  pleaded  not  guilty,  was  put  to  trial, 
at  the  September  Term,  1860. 

On  the  trial,  Morgan  Kemp  and  John  Kemp,  witnesses 
for  the  State,  testified :  ^'  That  about  the  28th  day  of  August, 
1859,  in  the  county  of  Marion,  they  saw  the  defendant,  John 
J.  Stockdale,  have  a  pistol  sticking  in  his  breeches  waistband^ 
nearly  in  front,  about  the  suspender  button ;  that  the  butt 
and  cock  of  the  pistol  could  be  plainly  seen,  the  barrel  being 
inserted  beneath  the  pantaloons,  and  that  the  defendant  had 
on  no  vest." 

The  State  having  rested  at  this  point,  the  defendant  intro- 
duced Kilby  Moore  and  James  M.  Moore,  who  testified: 
"  That  they  were  present  on  the  occasion  testified  to  by  the 
whnesses  for  the  State;  that  the  pistol  which  the  defendant 
had,  at  that  time,  could  be  plainly  and  distinctly  seen;  that 
there  was  no  effort  to  conceal  it;  that  the  barrel  was  inserted 
beneath  the  pantaloons  in  front,  whilst  his  coat  was  unbut- 
toned, and  he  had  on  no  vest  at  the  time;  that  the  cock, 
cylinder,  and  caps  of  the  pistol  could  be  plainly  and  distinct- 
ly seen,  and  any  person  could  know  that  it  was  a  pistol, 
without  any  difficulty." 
Here  the  testimony  closed,  and  the  presiding  Judge  charged 
Vol.  xxxn — 15. 
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the  jury:  "That  if  they  believed,  from  the  evidence,  that 
i]\e  defendant  had  a  pistol,  and  did  not  carry  the  same  in  an 
open  manner,  and  fully  exposed  to  view,  that  then  he  was 
guilty,  and  it  was  their  duty,  in  that  event,  so  to  find;  that 
the  meaning  of  the  statute  was,  that  the  defendant  had  to 
carry  the*  pistol  (if  at  all)  entirely  exposed  to  view ;  that  no 
matter  if  the  h^tt  and  cock  of  the  pistol  were  exposed,  and 
any  one  could  tell  and  know  that  it  was  a  pistol,  yet,  if  any 
part  of  it  was  concealed ;  if  any  part  of  the  barrel  was  stuck 
down  beneath  the  pants,  that  it  was  a  violation  of  law  J' 

Counsel  for  defendant  requested  the  presiding  Judge  to 
charge  the  jury  as  follows,  to-wit;  "  That  if  the  defendant 
carried  the  pistol,  in  an  open  manner,  and  so  plainly  and 
fully  exposed  to  view,  that  any  person  could  see  and  know 
that  it  was  a  pistol,  that  then  the  defendant  was  not  guilty." 

The  Judge  refused  to  give  the  charge  so  requested,  and 
the  jury  returned  a  verdict  of  guilty  against  the  defendant 

A  reversal  of  the  judgment  is  asked,  on  the  ground  that 
the  presiding  Judge  erred  in  his  charge,  and  refusal  to  charge. 

Blandford,  (represented  by  Geo.  N.  Lester),  for  plaintiff 
in  error. 

< 

Peabody,  (Solicitor  General),  for  defendant  in  error. 

By  the  Court — Lyon,  J.,  delivering  the  opinion. 

The  plaintiff  in  error,  Stockdale,  was  on  trial  for  an 
alleged  violation  of  the  Act  of  12th  January,  1852,  "to 
prohibit  the  sale  of  deadly  weapons,  and  to  prescribe  the 
manner  of  carrying  the  same,"  etc.,  in  having  and  carrying 
a  certain  pistol  about  his  person,  not  in  an  open  manner 
and  fully  exposed  to  view. 

Counsel  for  the  accused  requested  the  Court  to  charge  the 

jury :  "  That  if  the  defendant  carried  the  pistol  in  an  open 

manner,  and  so  plainly  and  fully  exposed  to  view,  that 

person  could  see  and  know  that  it  was  a  pistol,  that  th< 
the  defendant  was  not  guilty."     The  Court  refused  to  give 

the  request  in  charge,  but  charged  instead,  "  that  the  mean- 
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By  the  (hurt. — Jeitkins,  J.,  delivering  the  opinioD. 

The  defendant  in  error  proceeded,  simultaneously,  (under 
the  Act  of  5th  March,  1856,  Pamph.,  238),  to  establish  a 
copy  of  a  bill  of  exchange  drawn  by  plaintiff  in  error,  and 
to  institute  suit  against  said  drawer,  on  the  lost  paper. 

The  bill  was  drawn  upon  Sims  &  Cheever,  and  by  them 
accepted,  and  had  been  noted  for  non-payment. 

On  the  trial  of  this  case,  the  plaintiff  below  offered  in 
evidence  a  certified  exemplification  of  the  proceeding  to 
establish  a  copy  of  said  lost  draft,  or  bill  of  exchange. 
From  this  exemplification,  it  appeared  that  a  formal  order 
had  been  passed  nem.  con.f  establishing  a  copy  thereof.  But 
it  also  appeared  that  Sims  &  Cheever,  the  acceptors,  had  not 
been  made  parties  to  that  proceeding,  and  were,  therefore, 
act  bound  by  the  judgment  of  the  Court  establishing  it. 
In  other  words,  there  had  been  no  copy  of  the  lost  paper 
established  as  to  them. 

On  this  ground,  the  evidence  offered  was  demurred  to. 
The  Judge  overruled  the  demurrer,  first,  on  the  ground  that 
the  acceptors  were  not  necessary  parties  to  the  exemplified 
proceeding ;  and  secondly,  on  the  ground  that  the  objection 
came  too  late ;  should  have  been  taken  against  the  passage 
of  the  order  in  the  exemplified  proceeding,  and  this  is  the 
judgment  excepted  to. 

The  object  of  the  proceeding,  under  the  Act  of  1856,  was 
to  establish  a  copy  of  a  lost  paper,  and  that  was  the  authority 
conferred  by  the  act. 

What  was  the  lost  paper?  It  was  a  draft  or  bill  of  ex- 
change, drawn  by  Bond,  the  plaintiff  in  error,  in  favor  of 
defendant  in  error,  upon  Sims  &  Cheever,  by  them  accepted, 
and  afterwards  protested  for  non-payment.  Such  was  the 
paper  when  lost.  The  proposition  will  scarcely  be  denied, 
that  in  legal  contemplation,  the  established  copy  must  have 
all  the  essential  elements  of  the  lost  original.  If  it  be  a 
negotiable  commercial  security,  the  copy  must  specify  the 
sum  of  money  to  be  paid,  and  the  time  of  payment.     It  must 
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in  consequence.     Hence^tve  think  the  Court  should  have 
given  the  jury  the  charge  requested  by  counsel  for  accused; 
that^  in  our  opinion,  being  the  true  interpretation  of  the  act 
under  which  defendant  was  indicted. 
Judgment  reversed. 


Roberts  and  another  vs.  Mansfield. 

It  is  error  in  the  Court  to  assnme  in  its  charge  to  the  jarj,  that  an 
important  fact  in  the  case  has  or  has  not  been  proven,  especially 
where  the  evidence  is  doubtful. 

When  one  holds  two  notes,  secured  by  mortgagCi  and  transfers  the  one, 
retaining  the  other,  the  mortgage  lien  accompanies  the  transfer  of  the 
note  as  an  incident,  and  it  would  seem  that  in  case  the  security  ialls 
short  of  paying  both  notes,  the  holder  of  the  transferred  note  has  a 
preference  over  the  mortgagee,  who  retains  the  other. 

In   Equity,  in   Mitchell   Superior  Court.     Tried  before 
Judge  Allen,  at  the  May  Term,  1860. 

The  record  in  this  case  exhibits  the  following  facts  and 
questions,  to  wit : 

On  the  1st  day  of  August,  1853,  William  W.  Faircloth, 
David  Faircloth,  and  Riley  B.  Faircloth,  executed  two  prom- 
issory notes  of  that  date,  for  one  thousand  dollars  each,  one 
due  the  1st  day  of  January,  1855,  and  the  other  due  1st  day 
of  January,  1866,  and  both  payable  to  James  Mansfield  or 
bearer. 

For  the  better  securing  the  payment  of  said  notes,  the 
Faircloths,  at  the  same  time,  executed  a  mortgage  deed  to 
Mansfield  for  three  hundred  and  twenty  acres  of  lot  of  land, 
N(J.  414,  in  the  7th  district  of  Irwin  county,  and  one  hun- 
dred acres  of  lot  of  land,  No.  8,  in  the  1st  district  of  £aker 
county. 

On  the  31st  day  of  August,  1853,  the  said  Mansfield 
assigned  all  his  right,  interest,  and  claim  in  the  mortgage  to 
one  William  H.  Watson,  for  value  received,  without  reooaise. 

On  the  1st  day  of  May,  1854,  the  said  Mansfield   trans- 


MACON,  JANUARY  TERM,  1861.  229 

Roberto  and  another)  v$.  Mansfield. 

erred  one  of  the  said  notes  to  one  Jesse  Pate,  as  the  agent 
^f  one  Hardy  Treadwell,  and  executed  and  delivered  an 
igreement  in  writing,  of  which  the  following  is  a  copy : 

"Georgia,  Dougherty  County. 

'*  Whereas,  I  have  this  day  transferred  to  Jesse  Pate  a 
Droinissory  note  on  William  W.  Faircloth,  David  Faircloth, 
md  Riley  B.  Faircloth,  for  the  sum  of  81,000  00,  dated  the 
Lst  day  of  August,  1853,  and  due  on  the  Ist  of  January, 
1856,  payable  to  me  or  bearer,  which  is  secured  by  a  mort* 
gage  on  three  hundred  and  twenty  acres  of  lot  of  land.  No. 
414,  in  the  7th  district  of  Irwin  county,  and  one  hundred 
acres  of  lot  of  land  No.  8,  in  the  1st  district  of  Baker 
county,  which  said  mortgage  I  do  hereby  agree  to  have 
transferred  to  said  Pate,  before  the  note  falls  due,  for  the 
purpose  of  securing  the  payment  of  said  note  to  said  Pate, 
his  heirs  or  assigns. 

"Witness  my  hand  and  seal,  this  1st  May,  1854. 

"JAMES  MANSFIELD."    [Seal.] 

On  the  6th  day  of  January,  1855,  the  said  mortgage  was 
reconveyed  by  Watson  to  Mansfield,  and  Mansfield  brought 
an  action,  and  obtained  judgment,  in  Dougherty  Superior 
Court,  against  all  three  of  the  Faircloths,  for  the  amount 
due  on  the  note  which  became  due  on  the  1st  of  January, 
1855,  and  a  fi.  fa.  was  issued  from  said  judgment,  and 
levied  upon  the  land  described  in  the  mortgage,  on  the  8tb 
of  January,  1856. 

On  the  5th  of  March,  1856,  the  land  was  sold  at  sherift'^s 
sale  under  the  said  levy,  and  bought  by  one  W.  W.  Cheever, 
for  $1,135  00,  which  paid  oflF  the  fi.  fa.  in  full,  and  left  a 
sarplns  of  $122  60,  which  was  afterwards  paid  to  one  of.  the 
defendants,  by  an  order  of  Court. 

The  sale  of  the  land  was  brought  about  by  Mansfield,  and 
he  was  present  when  it  took  place.  The  Faircloths  were 
entirely  insolvent,  and  the  mortgaged  land  was  the  only 
security  for  the  payment  of  the  note. 

Pate  delivered  the  note  on  the  Faircloths,  and  the  agree- 
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meat  of  Mansfield  to  Hardy  Treadwell^  who  knew  nothing 
of  there  being  another  note^  to  take  precedence  of  payment. 
Treadwell  transferred  the  note  and  the  agreement  to  James 
T.  Boberts,  who  paid  full  value  for  them,  without  any  notice 
that  there  was  another  note,  secured  by  the  same  mortgage, 
which  wits  to  become  due  before  the  note  so  received  bv  him. 

Before  the  land  was  sold,  Roberts,  by  his  attorney,  demand- 
ed a  transfer  of  the  mortgage  from  Mansfield,  according  to 
the  terms  of  his  written  agreement  with  Pate,  with  which 
demand  Mansfield  refused  to  comply. 

On  the  18th  day  of  April,  1856,  Roberts  brought  an  ac- 
tion in  Baker  Superior  Court,  against  Mansfield,  to  recover 
damages  for  a  breach  of  his  agreement  to  have  said  mort- 
gage transferred. 

To  this  action,  Mansfield  pleaded  that  there  was  a  mistake 
in  said  written  agreement,  and  that  it  failed  to  speak  the  real 
intention  and  true  contract  of  the  parties  thereto,  in  the  fol- 
lowing particulars,  to- wit:  First,  that  the  name  of  "John 
N.  Pate"  should  have  been  inserted  in  the  agreement,  instead 
of  "  Jesse  Pate."  Second,  that  the  amount  of  the  note  should 
have  been  stated  to  be,  "$100  05,"  instead  of  "$1,000." 
Third,  that  said  agreement  should  have  contained  a  reserva- 
tion of  the  right  of  Mansfield  to  have  the  note,  due  the  first 
of  January,  1855,  paid  out  of  the  mortgaged  property,  before 
the  same  was  transferred  to  Pate  or  his  assignee. 

On  the  trial  of  the  ease,  the  presiding  Judge  excluded  the 
evidence  offered  by  Mansfield,  to  prove  the  mistake  in  the 
agreement,  on  the  ground,  that,  at  law,  parol  evidence  was 
inadmissible  to  contradict,  add  to,  "or  vary  the  terms  of  a 
written  contract,  and  that  Mansfield's  remedy,  if  he  had  one, 
was  by  bill  in  Chancery,  to  reform  the  written  agreement. 

Mansfield  then  filed  his  bill  in  Equity,  alleging  the  mis- 
take in  said  agreement,  to  which  bill,  Roberts  and  Treadwell 
were  both  made  party  defendants.  The  bill  also  alleged  that 
Pate  was  but  the  agent  of  Treadwell  in  the  transaction,  an 
that  in  said  transaction,  out  of  which  the  transfer  of  th 
note  and  the  execution  of  said  agreement  to  Pate  a 
Treadwell  was  indebted  to  Mansfield  some  $453  00.    The  bi 
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prayed  an  injaaction  of  the  common  law  action ;  a  reforma* 
tiou  of  the  agreement,  and  a  decree  against  Treadwell  for  the 
sum  due  by  him  to  Mansfield. 

Treadwell  and  Roberts  filed  their  answers  to  the  bill,  in 
which  they  denied  all  knowledge  of  any  mistake  in  the  agree- 
ment, and  Roberts  insisted  that  he  was  an  innocent  purchaser 
of  the  note  and  agreement,  for  their  full  value,  before  the 
note  was  due,  and  without  any  knowledge  or  notice  that  there 
was  another  note  secured  by  the  mortgage,  which  was  due 
before  his. 

On  the  trial  of  the  case,  in  addition  to  the  foregoing  facts, 
it  appeared,  in  evidence,  that  Mansfield  tendered  to  B.  F. 
Lyon,  Esq.,  the  attorney  of  Roberta,  but  not  of  Treadwell, 
a  written  transfer  of  the  mortgage,  in  which  transfer  it  was 
stipulated  that  Mansfield  retained  the  right  to  hold  the  mort- 
gage to  secure  the  payment  of  the  first  note  described  therein, 
and  that  the  transfer  was  made  without  recourse  on  Mans- 
field.   The  transfer  was  dated  the  17th  of  December,  1855, 
and  tendered,  afler  a  demand  had  been  made  on  Mansfield 
for  a  transfer,  according  to  his  agreement  with  Pate. 

Connsel  for  Mansfield  offered  said  transfer  in  evidence,  to 
which  counsel  for  Roberts  objected,  on  the  ground  that  no 
mistake  had,  as  yet,  been  shown  in  the  written  contract.  This 
objection  was  overruled,  and  the  transfer  admitted,  to  which 
counsel  for  Roberts  excepted. 

Pate  testified :  That,  to  the  best  of  his  rellection,  the  under- 
standing and  contract  was,  that,  after  the  note  which  first 
l>ecame  due  was  paid,  Mansfield  was  to  give  Treadwell  full 
control  of  the  mortgage ;  that  Mansfield  refused  to  trans- 
fer the  mortgage  until  the  first  or  oldest  note  was  paid,  and 
stated  that  the  transfer  of  the  mortgage  was  unnecessary,  as 
it  was  recorded. 

Col.  David  A.  Vason  testified :  That  Pate  and  Mansfield 
called  on  hira  to  draw  up  the  agreement  to  transfer  the  mort- 
gage, and  that  he  drew  the  paper,  as  he  then  understood  the 
parties  dec^ired ;  that  he  asked  where  the  mortgage  was,  and 
they  stated  that  Mansfield  had,  before  that  time,  transferred 
Jt  to  Watson,  to  whom  the  first  note  had  been  traded,  and 
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that  he  would  get  it  back  from  Watson  before  the  second  note 
.  fell  due;  that  R.  F.  Lyon  refused  the  transfer  tendered  him, 
because  it  was  conditioned,  and  reserved  the  right  to  control 
the  mortgage  for  the  security  of  the  first  note/ 

There  was  some  other  testimony  adduced  on  the  trial,  but 
a  sufficiency  is  here  given  to  illustrate  the  decision  of  the 
Court. 

Counsel  for  Roberta  moved  to  dismiss  the  bill,  which 
motion  was  overruled,  and  the  decision  excepted  to  by  said 
counsel. 

The  presiding  Judge  then  charged,  and  refused  to  charge, 
the  jury,  as  specified  in  the  motion  for  a  new  trial,  given  in 
a  subsequent  part  of  this  statement. 

The  jury  returned  a  verdict  in  favor  of  complainant 
against  both  defendants,  and  against  Treadwell,  $453  00, 
principal,  with  interest  and  cost  of  suit. 

Counsel  for  Roberts  then  moved  for  a  new  trial,  on  the 
grounds : 

1st.  That  the  Court  erred  in  admitting,  in  evidence,  the 
transfer  from  Mansfield  to  Treadwell,  before  any  mistake  in 
the  agreement  given  to  Pate  had  been  shown  ;  and  the  Court 
erred  in  admitting  Pate's  testimony  to  contradict  a  written 
agreement,  counsel  for  Roberts  objecting  thereto  at  the  time. 

2d.  Because  the  Court  erred  in  not  dismissing  complain- 
ant's bill  for  want  of  equity,  when  the  motion  was  made  by 
counsel  for  Roberts. 

3d.  Because  the  Court  erred  in  charging  the  jury,  that  the 
agreement  to  transfer  the  mortgage  was  not  negotiable,  and 
that  Mansfield  could  set  up  any  defense  against  Roberts  that 
he  could  have  set  up  against  Treadwell. 

4th.  Because  the  Court  erred  in  charging  the  jury,  that 
the  question  of  notice  did  not  arise  in  this  case,  and  that 
Roberts  was  bound  by  the  mistake  in  ihe  agreement,  whether 
he  had  notice  of  it  or  not. 

5th.  Because  the  Court  refused  to  charge  the  jury,  when 
requested  by  counsel  for  Roberts,  "  that  this  mortgage  being 
given  to  secure  both  notes,  if  the  land  could  only  pay  the 
sum  due  on  the  first  note,  that  Roberts,  the  holder  of  the 
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second  note^  getting  it  before  due,  and  without  notice  of  any 
equities  attaching  to  it,  was  entitled  to  a  j:>ro  rata  share  of  the 
proceeds  of  the  sale  of  the  land. 

6th.  Because  the  verdict  was  contrary  to  law. 

7th.  Because  the  verdict  was  contrary  to  the  evidence, 
and  the  weight  of  evidence. 

The  motion  was  overruled,  and  a  new  trial  refused  on  all 
the  grounds  taken,  and  that  decision  is  the  error  alleged  in 
the  record. 

Ibvtn  &  BuTLEB,  for  plaintiff  in  error. 

Yasou  &  Davis,  Strozer  &  Slaughter,^  for  defendant 
in  error. 

By  the  Court, — ^Lumpkin,  J.,  delivering  the  opinion. 

We  think  it  best  to  remand  this  cause  for  a  rehearing.  It 
seems  not  to  have  been  submitted  to  the  jury  in  such  a  way 
as  to  direct  their  attention  to  the  exact  issue  upon  which  it 
depends,  and  the  law  applicable  thereto. 

Did  the  evidence  justify  the  reformation  of  the  contract 
between  Mansfield  and  Pate,  as  to  the  transfer  of  the  Fair- 
doth  mortgage? 

The  Courts  uniformly  hold,  that  the  mistake  should  not 
only  be  distinctly  alleged,  but  that  the  proof  should  be  clear 
and  satisfactory,  to  reform  a  writing.  And  it  is  reasonable 
and  right  that  it  should  be.  Pate  testifies  that  it  was  the 
contract  and  understanding,  that  Mansfield  was  to  have  and 
hold  a  prior  lien  on  the  land  under  the  mortgage,  to  secure 
the  payment  of  the  note  which  he  retained  ;  and  that  Mans- 
field declared  that  he  would  not  make  the  transfer  upon  any 
other  terms.  And  yet,  Mr.  Vason,  a  clear-headed,  skillful 
attorney,  who  seems  to  have  been  acting  as  counsel  for  Mans- 
field throughout,  swears  that  he  drew  the  instrument  just  as 
he  was  told  to  do  by  Mansfield  and  Pate,  and  yet,  the  paper 
contains  no  such,  reservation. . 

It  may  be  that  what  Pate  states  is  true,  namely,  that  the 
agreement  was  as  he  represents ;  and.  yet,  the  part  left  out 
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was  intentionally  omitted;  the  parties  supposing  it  was  bind- 
ing, thoagh  resting  in  parol  only.  If  this  be  so^  it  cannot 
now  be  incorporated.  Besides,  this  omission  was  not  one  of 
those  occult  matters  that  was  likely  to  escape  the  notice  of 
Mansfield  and  Pate.  It  was  simply  whether  Mansfield 
retained  the  lien  of  the  mortgage  to  pay  his  note  first,  or 
parted  with  it  to  Pate  for  Treadwell. 

This  being  the  state  of  the  testimony,  the  Court  charged 
the  jury  that  the  question  of  notice  did  not  arise  in  this 
case,  and  that  Roberts,  the  present  holder  of  the  note  traded 
to  Treadwell,  was  bound  by  the  mistake  in  the  agreement, 
whether  he  had  notice  of  it  or  not.  The  Judge,  it  will  be 
perceival,  without  submitting  it  to  the  jury  to  find  whether 
or  not  the  mistake  existed,  under  the  somewhat  stringent 
rules  of  evidence  applicable  to  this  doctrine,  assumes  that 
the  mistake  existed  in  the  pointed  language  which  we  have 
quoted,  and  then  tells  the  jury  that  Roberts  is  bound  by  it, 
whether  he  knew  it  or  not.  And  in  the  bill  of  exceptions 
this  charge  stands  alone,  unqualified  and  unexplained  by  any 
thing  which  accompanies  it. 

If  the  testimony  establishing  the  mistake  was  clear  and 
satifactory,  we  might  sustain  the  judgment,  notwithstanding 
the  assumption  by  the  Court  that  the  mistake  was  proven. 
But  the  evidence  not  being  of.  this  character,  we  may  well 
suppose  that  the  charge  may  have  had  a  controlling  effect 
upon  the  jury,  coming,  as  it  did,  from  the  mouth  of  the 
Court. 

If  it  be  true  that  the  law,  independent  of  any  contract, 
transfers  the  mortgage  with  the  note,  so  as  to  entitle  the 
transferee  to  a  preference  over  the  mortgagee  who  held  the 
first  note,  the  proof  in  such  case  should  be  stronger  still  to 
restrict  this  right.  (See  Collins  vs.  Irwin,  executor  of  Hitch- 
cock ;  4  Ala.  Rep.) 

Indeed,  for  myself,  I  confess  I  am  not  very  sure  that  not 
only  the  mortgage,  but  all  contracts  to  further  the  collection 
of  this  second  note,  are  transferred  by  operation  of  law  with 
the  note  to  the  holder,  and  the  note  being  traded  befi)re  due, 
the  mortgage,  as  well  as  this  contract  between  Mansfield  and 
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Pate,  goes  with  the  note,  divested  of  any  equity  which  might 
exist   between  the  original  parties.     I  would   not  commit 
myself,  however,  much  less  the  Court,  upon  this  last  point. 
Judgment  reversed. 


Lowe  vs.  Bryant. 

An  executory  contract,  founded  on  no  consideration— either  good  or 
valuable — is  nude  poet,  and  cannot  be  enforced. 

* 

In  Equity,  in  Taylor  Superior  Court.  Tried  before  Judge 
WoRRiLL,  at  the  October  Term,  1860. 

The  facts  and  questions  exhibited  by  the  record  in  this 
case  are  as  follows,  to-wit : 

On  the  25th  day  of  October,  1856,  William  H.  Lowe 
executed  his  will,  the  third  item  of  which  is  as  follows : 

"  I  give,  bequeath,  and  devise  to  my  beloved  wife,  Martha 
T.  Lowe,  for  and  during  her  natural  life,  the  following 
property,  to-wit :  George,  a  boy  eighteen  years  old ;  Ellen,  a 
woman  about  twenty-two;  Lilly,  a  girl  about  ten;  Ben,  a 
boy  about  five ;  Osborn,  a  man  about  fifty ;  and  Maria,  a 
woman  about  fifty  years  old ;  all  the  household  furniture 
which  I  received  by  my  said  wife,  upon  our  intermarriage, 
to-wit:  one  teaster  bedstead  and  furniture;  four  trunks^ 
two  wash-stands,  three  looking-glasses,  and  one  brass  clock ; 
and  after  the  death  of  my  said  wife,  Martha  T.  Lowe,  my 
will  is,  that  said  property  shall  go  to  and  become  the  property 
of  my  child  or  children,  which  my  said  wife  may  have 
living  by  me,  to  them  and  their  heirs,  forever;  and  in  the  event 
that  my  said  wife  should  not  have  by  me,  any  child  or 
children,  then  said  property  to  become  the  property  abso- 
lutely of  my  wife,  to  be  disposed  of  as  she  may  think  proper, 
by  will  or  otherwise.  Also,  I  give,  bequeath,  and  devise, 
unto  my  said  wife,  Martha  T.  Lowe,  for  and  during  her 
natural  life,  the  following  lands,  to-wit :  Twenty-five  acres 


236        SUPREME  COURT  OF  GEORGIA. 


Lowe  vs,  Bryant. 


off  of  lot  No.  224,  in  the  east  corner  of  said  lot,  in  the  3d 
district  of  originally  Muscogee,  now  Taylor  county;  and 
one  hundred  and  twenty-five  acres  off  of  the  west  side  of  lot 
of  land  No.  242,  in  the  2d  district 'of  originally  Muscogee, 
now  Taylor  county,  with  all  the  rights,  members,  and  appur- 
tenances ;  also,  my  match  horses,  rockaway  and  harness ;  and 
at  the  death  of  my  said  wife,  said  land,  rockaway,  horses  and 
harness,  shall  be  equally  divided  among  all  my  children, 
subject  to  the  restrictions  hereinafter  mentioned." 

After  giving  several  other  specific  legacies,  and  some  money 
legacies,  the  testator  directed,  ^'all  the  balance  of  his  prop- 
erty, of  every  description,  not  disposed  of  by  his  will,  should 
be  equally  divided  amongst  all  his  children,  including  any 
children  he  might  thereafter  have,  by  his  said  wife — the  land 
to  be  rented,  and  the  negroes  to  be  hired  out,  not  exceeding 
fifteen  months,  (discretionary  with  his  executors,  they  taking 
into  consideration  the  time  of  year  in  which  he  might  die, 
to  govern  them,  as  to  the  length  of  time,  of  renting  and  hir- 
ing,) and  the  proceeds  of  the  rent  and  hire  thereof,  to  be  ap- 
plied to  the  payment  of  his  debts,  and  the  specific  legacies  in 
his  will." 

On  the  same  day  that  the  will  was  executed,  the  testator 
executed  a  codicil  to  said  will,  by  the  second  item,  of  which 
the  testator  bequeathed  to  his  wife,  a  "certain  negro  fellow 
named  Edmund,  about  forty-four  or  five  years  of  age,  during 
her  natural  life,  and  aft;er  her  decease,  said  negro  to  go  to  bis 
daughter,  Martha  Ellen." 

On  the  31st  day  of  October,  1855,  the  said  William  H. 
Lowe  departed  this  life,  leaving  said  will  and  codicil  in  full 
force. 

On  the  6th  of  November,  1856,  the  will'  and  codicil  were 
duly  propounded,  proven,  and  recorded,  before  the  Coart  of 
Ordinary,  of  said  county  of  Taylor. 

The  estate  of  the  testator  was  worth  $15,000  00  or 
$20,000  00,  after  the  payment  of  all  the  legacies,  and  the 
debts  against  it. 

William  B.  Lowe,  one  of  the  executors  nominated  in  said 
will,  qualified  as  such,  and,  on  the  5th  day  of  November, 
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1855,  indaced  the  said  Martha  T.  Lowe  to  execute  the  fol- 
lowing agreement  in  writing,  to-wit: 

"Geobgia,  Tayix)b  County. 

"  I,  Martha  T.  Lowe,  widow  and  relict  of  William  H. 
Lowe,  late  of  said  county,  deceased,  for  and  in  consideration 
of  the  dying  request  of  said  deceased,  and  for  and  in  consid- 
eration of  the  payment  of  the  debts  of  the  deceased,  do  agree 
and  consent,  that  all  the  rights,  title  and  interest  which  I 
may  have  in  said  estate,  by  reason  of  the  last  will  and  testa- 
ment of  said  deceased,  may  be  kept  and  used  in.  common 
with  the  balance  of  the  property  of  said  estate,  for  the  pur- 
pose of  making  a  crop  on  the  farm  of  said  deceased,  for  the 
year  1856,  by  the  executor  of  said  will  and  testament,  to-wit: 
William  K.  Lowe ;  that  all  my  said  interest  in  said  estate, 
to-wit :  certain  land  and  negroes,  and  other  personal  proper- 
ty bequeathed  to  me  by  said  deceased,  in  and  by  virtue  of 
said  will,  may  be  managed,  used  and  controlled  by  said  execu- 
tor, for  the  purpose  aforesaid,  free  from  any  charge  by  me 
upon  said  estate.    As  witness  my  hand  and  seal,  this  6th  of 
November,  1855. 

"  MARTHA  T.  LOWE.    [Seal.] 
"Attest,  EHas  W.  Bowden.'' 

On  the  15th  day  of  January,  1855,  the  said  Martha  T. 
Lowe  having  become  dissatisfied  with  the  agreement,  repu- 
diated the  same,  and  demanded  from  the  said  William  R. 
Lowe,  the  l^acy  and  property  bequeathed  to  her  by  said 
will  and  codicil,  which  legacy  and  property  the  said  William 
R.  Lowe  refused  to  deliver  to  her,  but  retained  said  property 
in  l)is  hands,  control  and  possession,  during  the  year  1856, 
which  was  worth  for  that  year  $694  00  hire. 

Under  these  circumstances,  the  said  Martha  T.  Lowe  filed 
her  bill  in  Equity,  against  the  said  William  R.  Lowe,  execu- 
tor, to  set  aside  said  agreement,  and  to  compel  him  to  pay  to 
her,  the  hire  of  the  negroes  bequeathed  to  her,  and  used  by 
the  executor  during  the  year  1856,  on  the  ground,  that  the 
said  agreement  was  void  for  want  of  consideration,  and  be- 
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cause  the  legacy  bequeathed  to  the  said  Martha  T.  Lowe,  in 
and  by  said  will,  was  not  in  any  manner  chargeable  with  the 
payment  of  the  debts  against  the  estate  of  the  testator. 

Pending  the  bill,  William  R.  Lowe,  the  executor,  died, 
and  John  W.  Bryant,  who  had  been  duly  appointed  admin- 
istrator, de  bonis  non,  cum  teatamento  annexo,  was  made  a  party 
defendant  in  said  bill. 

At  the  October  Term,  1860,  the  case  came  up  for  trial,  and 
upon  the  facts  herein  before  stated,  the  jury  returned  a  ver- 
dict in  favor  of  the  ^'  complainant  for  the  sum  of  $694  00, 
and  cost  pf  suit." 

Counsel  for  defendant  then  moved  that  said  verdict  be  set 
aside,  and  a  new  trial  awarded,  on  the  following  grounds, 
to-wit: 

Ist.  Because  the  verdict  was  contrary  to  evidence. 

2d.  Because  the  verdict  was  contrary  to  the  weight  of  evi- 
dence. 

3d.  Because  the  verdict  was  contrary  to  law. 

The  presiding  Judge  passed  an  order  setting  aside  said 
verdict,  and  awarding  a  new  trial,  to  which  counsel  for 
complainant  excepted,  and  now  asks,  that  said  decision  be 
reversed  for  error.  i 

James  T.  May,  for  plaintiff  in  error. 

Grice  &  Wallace,  Smith  &  Pou,  for  defendant  in  error. 

By  the  Court. — Lumpkin,  J.,  delivering  the  opinion. 

Was  the  contract  entered  into  by  Mrs.  Lowe,  with  tlie 
executor  of  her  husband,  binding?  We  hold  not — ^for  the 
obvious  reason  that  there  is  no  consideration  to  support  it. 
Had  the  contract  been  executed,  it  might  have  been  other- 
wise. But  it  was  executory.  The  agreement  that  the  n^ro^ 
and  land,  left  to  her  by  her  deceased  husband,  to  be  workfwl 
by  the  executor  to  pay  the  debts  of  the  estate,  was  entered 
into  in  November,  1855.  Early  in  January,  1856,  before 
the  crop  was  pitched  or  planted,  she  repudiated  the  contract, 
and  demanded  her  property.     It  ought  to  have  been  deliv- 
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ered  to  her ;  and  the  executor  refusing  to  make  the  surren- 
der,  is  bound  to  account  to  her  for  the  rent  of  her  land  and 
hire  of  her  negroes. 
Judgment  reversed. 


JoiKEB  et  al,  v8.  Borders. 

1.  The  act  of  entering  upon  a  tract  of  land,  splitting  a  few  hundred  rails, 
and  enclosing  and  ploughing  an  acre  or  two«  without  planting  or  cuTti- 
vating  anything  on  the  land,  and  then  abandoning  it  entirely  for  three 
jears,  is  in  law  a  simple  trespass.  Such  act,  afler  a  lapse  of  three 
yean,  can  not  be  connected  with  four  years  of  actual,  adverse  posses- 
sioiij  80  as  to  constitute  seven  years'  adverse  possession. 

2.  To  perfect  a  statutory  title,  under  color  of  title,  there  must  be  adverse 
aod  continuous  possession  for  seven  years. 

Ijectment^  in  Taylor  Superior  Court.     Tried  before  Judge 
^'ORRILL,  at  October  Term,  1860. 

The  facts  of  this  case  are  stated  in  the  opinion  of  the 
Court. 

By  the  Court, — Jenkins,  J.,  delivering  the  opinion. 

The  plaintiff,  Borders,  having  sufiBciently  accounted  for 
the  absense  of  the  original,  put  in  evidence  a  copy  of  a  grant 
from  the  State  of  Georgia  to  himself,  proved  possession  in 
the  defendant  at  the  time  of  the  commencement  of  the  action, 
proved  the  locus  iu  quo  and  closed.     The  defendant  pleaded 
the  statute  of  limitations,  and  relied  upon  seven  years'  pos- 
st'ssion,  under  color  of  title.     The  color  of  title  was  suflS- 
ciently  shewn.     The  question  in  the  case,  was  as  to  the  suffi- 
ciency of  the  evidence  of  possession.     The  proof  on  that 
i^oint  is,  that  two  persons,  as  tenants  of  the  defendant,  in  the 
month  of  June,  1851,  entered  upon  the  land,  split  rails, 
enclosed  about  an  acre  and  a  half  of  land,  and  ploughed  or 
Nroke  up  the  land  enclosed,  but  planted  nothing.     It  was 
then  abandoned  until  1854,  when  the.  same  tenants  built 
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houses,  each  for  himself,  as  such  tenant,  and  occupied  the 
houses  so  built,  continuously,  until  the  trial.  Plaintiff's 
actions  against  them,  (afterwards  consolidated,)  were  com- 
menced on  the  6th  day  of  August,  1858,  a  little  more  than 
seven  years  from  the  time  of  first  entry  on  the  land,  and  the 
enclosure  in  1851.  During  the  three  years  intervening  the 
making  of  that  small  enclosure  and  the  actual  settlement  in 
1854,  there  is  no  evidence  that  the  defendant  below  ever 
entered  upon  the  land.  The  case  turned  upon  the  question 
of  adverse  possession  in  the  defendant,  for  a  period  of  seven 
years  anterior  to  the  commencement  of  plaintiff's  actions. 

The  Court  charged  the  jury,  that  under  the  above  state  of 
facts,  there  was  no  adverse  possession,  sufficient  to  sustain 
defendant's  plea,  prior  to  1854.  To  this  charge,  plaintiff  in 
error  excepts.  In  Morrison  et  al.  vs.  Hays,  19  Gfa.  Bep., 
294,  this  Court  held,  that  "  one  of  the  necessary  elements  of 
adverse  possession  is  its  continuity." 

In  Holcombe  vs.  Austell  et  al.y  19  Gra.  Rep.,  604,  it  was 
held,  that  '^  possession  cannot  give  title  under  the  statute  of 
limitations,  if  the  possession  is  not  continuous  and  adverse." 
There,  as   here,  was  color  of  title.      There,  as  here,  the 
defendant,  asserting  adverse   possession,  had  entered  upon 
the  land  more  than  seven  years  before  the  commencement  of 
the  action.     There  he  had  erected  a  still-house  on  the  land, 
and  had  distilled  peach  brandy  there,  in  the  peach  season^ 
from  1837  to  1846,  a  period  of  nine  years.    Aflber  that,  he 
made  no  use  of  it  until  1849,  when  he  improved  it,  moved 
upon  it,  and  had  occupied  it  continuously,  until  the  com* 
mencement  of  the  action  in  1850.    Judge  Benning,  deliver- 
ing the  opinion,  says :  "  The  first  possession  of  Holcombe, 
(the  defendant,)  was  not  continuous  ;  and  such  as  it  was,  it 
was  that  of  a  trespasser,  a  mere  squatter.  '  And  the  poeses- 
sion  of  a  mere  trespasser  is  to  be  deemed  in  subordination  to 
the  right  of  him  who  has  the  true  title.     This  possesnon, 
too,  was  confined  to  the  mere  spot  on  which  the  still*house 
stood."     That  was  a  much  stronger  case  of  adverse  posaes- 
sion  than  this.     It  is  contended  here,  that  the  mere  aet  of 
splitting  a  few  hundred  rails,  enclosing  and  ploughing^ 


MACON  JANUARY  TERM  1861.  241 

Crown  vs,  Leonard  k  Goodale. 

acre  and  a  half,  nothing  more,  was  enough  of  adverse  pos- 
session to  cover  a  period  of  three  years.     If  three  years,  why 
not  seven  ?     It  is  thas  apparent  to  what  an  absurd  conclu- 
sioD  of  law  this  argument  would  lead. 
Judgment  affirmed. 


Crown  vs.  Leonard  &  Goodale. 

A  Court  of  Chancery  will  not  interfere  by  injunction .  to  restrain  a  tres^* 
pass,  unless  in  a  special  case,  where  the  remedy  at  law  is  not  com- 
pkte. 

In  Equity,  in  Bibb  Superior  Court.  Decision  on  motion 
to  di^olve  an  injunction,  made  by  Judge  Lamar,  at  the 
November  Term,  1860. 

Patrick  Crown  exhibited  his  bill  in  Equity  against  John 
C.  Leonard  and  James  A.  Goodale,  in  which  it  is  alleged : 

That  he  is  the  owner  of,  and  in  possession  of,  that  portion 

^•f  lot  No.  4,  in  square  No.  56,  fronting  on  the  comer  of 

Bridge  and  Pine  streets,  lying  on  the  north-west  side  of  a 

branch  which  runs  through  said  lot  from  the  sewer  in  Pine 

<reet  fronting  said  lot,  containing  one-quarter  of  an  qcre, 

more  or  le^,  and  situated  in  the  city  of  Macon,  in  Bibb 

ci>unty,  and  worth  83,000  00 ;    that   he  occupies  the  lot, 

chiefly  as  a  dwelling  place  for  himself  and  family,  although 

there  is  also  a  store  house  upon  it;  that  on  the  27th  of 

Aprily  1860,  the  defendants  entered  upon  said  premises  and 

began  to  erect,  and  are  continuing  to  construct  a  wooden 

baildifl^  or  tenement,  part  of  which  is  on  the  aforesaid  lot, 

snd  on   dke  line  between  the  same  and  the  adjoining  lot, 

r/iVidbd   by  the  branch  aforesaid ;  that  notwithstanding  the 

ill  fi  ni%ilfn  do  not  deny  complainant's  claim  to  the  premises 

iat  ajtouigid,  and  notwithstanding  they  have  been  notified 

lo  dedWk-  fiwi  their  trespass  and  invasion  of  the  complain- 

iDt^s  WliUL'^femiae^  yet  they  disregard  his  rights,  and  persist 

in  tlMiir  WSBtaw&d  invasion  of  said  premises ;  that  hoping  to 
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arrest  them  in  the  erection  of  said  buildings  the  complainant 
commenced  an  action  of  trespass  against  the  said  defendants, 
returnable  to  the  Inferior  Court  of  said  county  of  Bibb,  but 
they  still  continue  erecting  said  building  on  complainant's 
premises;  that  the  said  tenement  is  being  erected  across  said 
branch  on  both  of  said  lots,  and  in  such  a  manner  that  com- 
plainant cannot  build  a  wall,  fence,  or  other  structure,  to 
prevent  the  high  waters,  frequently  flowing  through  said 
branch,  from  washing  away  the  earth  and  soil  on  his  said 
lot,  and  that  he  cannot  even  run  a  common  fence  or  enclo- 
sure for  said  lot,  without  attaching  the  same  to  said  building, 
or  so  far  from  it  and  the  branch  as  to  yield  up  a  large  por- 
tion of  his  lot,  which  is  valuable  to  him ;  that  said  lot  being 
small,  and  containing  only  about  one  quarter  of  an  acre  of 
ground,  he  is  unwilling  to  give  up  or  dispose  of  any  portion 
of  the  same,  and  no  amount  of  damages  which   he  could 
probably  recover  in  said  action  of  trespass  or  otherwise  can 
adequately  compensate  him  for  the  injury  and  inconvenience 
of  having  a  portion  of  said  building  on  his  lot,  especially 
when  the  relative  situations  of  the  said  two  lots  are  cou- 
sidered. 

The  bill  prays  an  injunction,  restraining  the.  defendanl?. 
from  erecting  said  building. 

The  bill  was  sanctioned,  and  the  injunction  issued  as  prayed 
for,  on  the  30th  of  April,  1860. 

The  defendants  filed  a  joint  answer  to  the  bill,  in  wliicli 
they  admit  the  claim  of  complainant,  and  that  he  has  a  title 
of  some  sort  to  the  lot  he  claims  in  the  bill,  but  they  deny 
that  the  line  between  the  two  lots  is  where  the  complainanl 
insists  it  is,  but  that  the  true  line  was  to  run  from  the  ceutn 
of  the  arch  of  the  culvert  down  the  middle  of  the  branch 
that  since  that  time,  the  complainant,  without  the  consent  o 
Leonard,  or  his  mother-in-law,  who  owns  the  adjoining  lo 
on  which  they  are  building,  changed  and  diverted  the  car 
rent  of  said  branch,  so  as  to  turn  it  on  the  said  adjoining  ^o^ 
and  to  cut  o(F  a  part  thereof;  that  said  building  complaine 
of  is  within  the  boundary  pointed  out  by  compIaicia.nt  i 
Groodale  whereon  to  build  the  house;  that  said  building  \%-x 
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)t  liindei?  compIaiDant  from  building  a  fence  on  the  line  of 
^  lot,  as  pointed  out  by  him  to  the  defendant,  Leonard,  but 
ffeodants  admit  that  to  change  the  true  line  and  make  it 
in  where  complainant  wishes  It  to  run,  might  prevent  com- 
ainant  s  fencing  as  be  charges;  that  Goodale  has  no  claim 
cither  lot,  but  was  simplj  employed  by  Leonard  to  build 
le  house. 

Complainant  amended  his  bill  by  alleging :  That  Leonard 
IS  no  property,  and  is  unable  to  respond  in  damages  to  com- 
alnant  in  said  action  of  tresspass  or  otherwise ;  "  that  if 
i  pretends  to  hold  any  property  of  any  kind,  complainant 
rays  that  he  may  answer  when  and  where  he  acquired  it, 
id  from  whom,  and  whether  the  title  thereto  is  in  him,  or 
I  him  for  the  benefit  of  some  other  person,  and  the  value  of 
le  same;  that  the  branch  as  it  originally  ran  was  the  divid- 
ig  line  between  said  lots,  that  it  has  never  been  changed  by 
raplainant^s  consent,  and  that  so  far  from  agreeing  that  said 
ou5e  or  any  part  of  it  should  be  built  on  his  lot,  he  refused 
)  permit  Leonard  and  his  hands  to  place  scaffolding  on  his 
>t  with  a  view  to  build  the  house,  knowing  that  if  he  gave 
efendant,  Leonard,  an  inch,  that  he  would  take  an  ell ;  that 
)DQplainant  verily  believes  that  Mrs.  Cobb  owns  the  lot  ad- 
)ining  complainant's,  and  that  she  never  claimed  that  the 
ne  of  her  lot  extended  further  than  said  branch." 

Leonard,  in  answer  to  the  amended  bill,  says :  that  he  is 
ot  insolvent,  but  is  worth  $2,000  00  over  and  above  all  his 
abilities;  that  the  branch,  as  it  originally  ran,  was  the  line, 
ut  it  had  been  changed,  by  the  complainant,  by  dams  and 
Utructions,  so  as  to  throw  off  the  water  which,  in  times  of 
«ivy  rain,  washed  a  part  of  complainant's  lot,  and  that  if 
bci  run  of  the  branch  be  the  line,  as  his  co-defendant  con- 
^nds,  no  part  of  the  building  is  on  complainant's  lot ;  that 
'^ving  suffered  loss  and  injury  by  the  injunction  in  this  case, 
'2  tenders  to  this  Court  ample  security,  in  any  reasonable 
^ra,  to  indemnify  complainant  for  any  damages  he  may  re- 
aver, in  his  action  of  trespass  against  defendant. 

1  pon  the  coming  in  of  the  answer,  a  motion  was  made  to 
li^olve  the  injunction. 
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Pending  this  motion^  and  before  the  argument  of  the  same^ 
counsel  for  complainant  moved  to  except  to  Leonard's  au^wer 
to  the  amended  bill,  and  to  take  an  order  requiring  him  to 
answer  over,  the  cause  of  exception  being  his  failure  to  answer 
the  charge  in  said  amended  bill,  as  follows,  to- wit:  "K  saiJ 
Leonard  pretends  to  hold  any  property  of  any  kind,  com- 
plainant prays  that  he  may  answer  when  and  where  U 
acquired  it,  and  from  whom,  and  whether  the  title  thereto  ii 
in  him,  or  in  him  for  the  benefit  of  another,  and  the  t^q^ 
of  the  same." 

The  presiding  Judge  overruled  the  motion  and  require: 
the  cause  to  proceed,  to  which  ruling  counsel  for  complaioan 
excepted. 

Upon  the  hearing  of  the  motion  to  dissolve  the  injunctiioi 
the  complainant  offered,  in  support  of  the  all^ations  of  hi 
bill,  a  deed  from  said  Leonard  to  complainant,  dated  the  25tl 
of  February,  1859,  covering  the  lot  described  in  the  bill 
with  the  additional  description  that  it  was  "  the  portion  o 
said  lot  deeded  by  Lucinda  Gilbert  to  said  Leonard." 

Also  an  affidavit  of  Henry  Wood,  in  which  he  dej^ows 
that  the  defendant,  Goodale,  testified  as  a  witness  on  the  tm 
of  a  peace-warrant  against  camplainant,  that  just  befor 
commencing  to  erect  said  building,  Leonard  asked  complain 
ant  if  he  might  not  put  one  of  the  pillars  of  the  house  c^ 
complainant's  side  of  the  branch,  and  that  oomplainaii 
refused  permission  so  to  do. 

Also  the  affidavit  of  William  Wood,  identifying  a  plat  o 
the  relative  situation  of  the  two  lots  and  the  house,  in  whlcl 
he  states  that  if  the  branch  is  the  dividing  line  between  th 
two  lots^  the  house  is  from  one  and  a  half  to  three  and  : 
half  feet  over  the  line,  on  the  complainant's  lot. 

After  argument  had,  the  presiding  Judge  passed  an  orJe 
"  that  the  injunction  be  dissolved,  and  the  bill  be  dismiss^ 
at  complainant's  cost,  when  the  defendant,  Leonard,  shall  fil< 
with  the  Clerk  of  this  Court,  a  bond  in  the  sum  of  $500  l^' 
with  good  security  to  be  judged  of  by  the  Clerk,  to  indemnifj 
the  complainant  for  any  damage  he  may  recover  in  his  actioi 
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trespass  now  pending  on  the  common  law  side  of  this 
)Qrt,  and  that  tMs  order  be  entered  on  the  minutes." 
The  decision  of  the  Judge,  in  passing  this  order,  and  his 
fasal  to  hear  the  exceptions  to  the  defendant's  answer  to 
e  amended  bill,  are  the  two  errors  assigned  in  the  record  in 
Is  case. 

L\xiER  &  Anderson,  for  plaintiff  in  error. 

Bailey  &  deGraffenreid,  for  defendant  in  error. 

Bij(  the  Court. — LuMPKiN,  J.,  delivering  the  opinion. 

Was  the  Court  right  in  dissolving  the  injunction  in  this 
«,  and  dismissing  the  bill  ?  We  think  so.  The  complain- 
it's  remedy  at  law,  either  by  action  of  trespass  or  eject- 
ent,  is  adequate  and,  complete.  In  England,  a  Court  of 
^laity  will  not  interfere  ordinarily  by  injunction,  until  the 
tie  has  been  decided  at  law.  To  begin  in  Equity  here, 
ould,  unless  there  was  a  sufiBcient  reason  for  it,  be  a  bad 
ractice. 
Jndgment  affirmed. 


A5BS,  for  the  use  of  William  B.  Vanover,  administrator, 

etc.,  vs.  Horton,  et  al. 

*  A.  party  who  has  contracted  with  another,  to  do  a  particalar  thing, 
npoQ  the  happening  of  a  certain  event,  is  bound,  when  that  event  hap- 
pens, ▼ithin  his  knowledge,  to  do  the  thing  contracted  to  be  done, 
*iibout  notice  or  order  from  the  other  party — unless  such  notice  or 
flemand  be  required  by  the  express  stipulations,  or  the  peculiar  nature 
of  the  contract.  And  where  the  event  to  happen  is  the  judgment  of 
*  Court  in  a  case  in  which  the  person  contracting  to  do  the  thing  was 
a  party,  the  Court  will  presume  his  knowledge  of  the  judgment. 

"  In  an  action,  by  a  sheriff  for  the  use  of  others,  upon  an  illegality 
wnd,  an  entry  by  the  sheriff,  on  the  execution  arrested  by  the  illegal- 
ly, that  "the  property  was  not  delivered  by  the  defendant  in  execu- 
tion, on  the  day  on  which  it  was  advertised  for  sale,  atler  judgment, 
overruling  the  illegality,  hpriTna  facie  evidence  of  n on- delivery. 
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Debt,   in  Terrell   Superior   Court.     Tried   before  Judge 
Perkins,  at  the  May  Term,  1860. 

This  ease  involves  the  facts  following,  to-wit : 
A  mortgage  jJ.  /a.,  issued  from  the  Inferior  Court  of  Lee 
county,  in  favor  of  William  G.  Howard  and  John  Heutz,  as 
administrators  of  Thomas  Howard,  deceased,  against  William 
Horton,  dated  thn  21st  of  June,   1845,  was  on  the  28th  of 
June,   1845,  levied  by  William  Janes,  the  sheriff  of  said 
county,  on  the  following  negro  slaves,  described  in  the  mort- 
gage Ji.  fa.f  to-wit :     John,  Edmund,  Harriet  and  her  boy 
child^  and  Dice.     The  defendant  in  Ji,  fa,,  William  Horton, 
filed  an  affidavit  of  illegality  to  the  Ji.  fa,,  and  the  sheriff 
left  the  negroes  in  his  possession,  upon  his  giving  bond,  with 
Clem.  Jarnin,  Thomas  Y.  Berry,  Andrew  J.  Berry,  and  C. 
R.  Alexander,  as  his  securities,  for  the  forthcoming  of  the 
negroes.     The  following  is  a  copy  of  the  bond  : 

"  Georgia — Lee  County  : 

"  Know  all  men  by  these  presents,  that  we,  William  Hor- 
ton, Clem.  Jarnin,  Thomas  Y.  Berry,  Andrew  J.  Berry,  aud 
C.  R.  Alexander,  are  held,  and  firmly  bound  unto  William 
Janes,  sheriff  of  said  county,  in  the  sum  of  three  thousand 
dollars,  for  the  true  payment  of  which,  we  bind  ourselves, 
our  heirs,  and  legal  representatives,  jointly  and  severally, 
firmly  by  these  presents.  Sealed  with  our  seals,  and  date< 
this  28th  of  June,  1845. 

"The  conditions  of  the  above  bond  are  such,  that  whereat 
certain  negroes,  to-wit:  Dice,  Harriet  and  her  child,  Johr 
and  Edmund,  have  been  levied  on  by  virtue  of  a  mortgag 
Ji,  fa.,  in  favor  of  John  Hentz  and  William  G*  Howan 
administrators  of  Thomas  Howard,  deceased,  against  the  sail 
William  Horton,  and  the  said  Horton  has  taken  an  illegali^ 
to  said  Ji./a.,  in  terms  of  the  law. 

"  Now,  if  the  said  Horton,  or  his  securities  for  him,  shs^ 
well  and  truly  deliver  to  said  sheriff  said  property,  if  sai 
illegality  shall  be  set  aside,  then  this  bond  to  be  void,  else  i 
remain  in  full  force  and  virtue." 

The  bond  was  duly  signed  by  Horton  and  his  securitji 
and  delivered  to  the  sheriff. 
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At  the  August  Term,  1845,  of  Lee  Superior  Court,  the  ille- 
gality was  overruled,  and  the  fi»  fa.  was  ordered  to  proceed. 

The  sheriff  advertised  the  property  for  sale  on  the  first 
Tuesday  in  November,  1845,  and  Hprton  and  his  securities, 
(ailed  to  deliver  the  negroes  to  the  sheriff,  according  to  the 
terms  of  the  bond. 

William  G.  Howard  and  John  Hentz  both  died,  and  John 
B.  Vanover  was  regularly  appointed  administrator  de  bonis 
non  of  Thomas  Howard,  deceased.  . 

On  the  9th  of  August,  1845,  suit  was  instituted,  in  Lee 
Superior  Court,  in  favor  of  the  sheriff,  for  the  use  of  the 
administrator,  de  bonis  non,  against  the  securities  on  the  bond, 
to  recover  damages  for  the  breach  thereof,  Horton  having 
left  the  State,  carrying  with  him  the  negroes. 

On  the  trial  of  the  case,  (which  was  transferred  to  Terrell 
county,  where  the  same  was  formed,)  the  plaintiff  offered  in 
evidence:    First,  the  mortgage^. /a.,  on  which  were  sev- 
erally indorsed,  the  levy  on  the  slaves  mortgaged,  an  entry 
of  illegality  interposed,  and*  then  this  entry :     "  The  above 
property  being  advertised  for  sale  this  day,  the  defendant 
failed  to  produce  the  same,  according  to  his  bond,  4th  Novem- 
ber,   1845,  William  Janes,  sheriff."     Secondly,  an  extract 
from  the  minutes   of  Lee    Inferior  Court,  August  Term, 
1845^  showing  that  the  illegality  taken  to  said  fi.fa.  was 
overruled,  and  said  fi.  fa.  ordered .  to  proceed.     Thirdly,  the 
bond  declared  on,  which  was  objected  to  by  counsel  for  de- 
fendant, on  the  ground  "  that  the  same  was  not  a  statutory 
bond,  and  that  the  plaintiff  must  show  affirmatively,  a  de- 
mand on  the  defendants  for  the  property,  and  their  refusal  to 
deliver  it,  before  the  action  could  be  maintained,  and  that 
as  there  was  no  averment  in  the  plaintiff's  declaration  that  a 
demand  was  made  before  suit  brought,  the  bond  could  not 
go  to  the  jury,  unless  such  averment  was  made  by  way  of 
amendment." 

The  presiding  Judge  admitted  the  bond,  but  ruled  that  the 
plaintiff  must  aver  and  prove  a  demand  of  the  property,  and 
a  failure  or  refusal  to  deliver  it,  before  he  could  recover,  to 
which  the  plaintiff  excepted. 
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The  plaintiff  then  offered  the  depositions  of  William  Janes, 
to  prove  that  the  negroes  were  never  delivered  according  to 
the  obligation  of  the  bond^  which  testimony^  (upon  objection 
made^)  the  presiding  Judge  repelled,  on  the  ground  that  he 
was  one  of  the  plaintiffs,  and  was  interested  in  the  event  of 
the  suit,  and  was  therefore  an  incompetent  witness.  To 
which  decision  plaintiff  excepted. 

Plaintiff  then  closed,  and,  on  motion  of  counsel  for  defend- 
ant, the  Court  awarded  a  non-suit  against  the  plaintiff. 

These  several  rulings  and  decisions  of  the  Court  are  com- 
plained of  as  errors,  and  the  plaintiff,  by"  his  writ,  seeks  to 
reverse  the  judgment  because  of  such  errors. 

Irvin  &  Butler,  Strozier  &  Hood,  for  plaintiff  in 
error. 

W.  A.  Hawkins,  and  Warren  &  Warren,  for  defend- 
ant in  error. 

By  the  Court — Jenkins,  J.,  delivering  the  opinion. 

The  record  in  this  case  presents  two  exceptions,  one  of 
which  was  taken  to  the  rejection  of  the  depositions  of  Wil- 
liam Janes,  sheriff,  who  is  the  nominal  plaintiff,  and  whose 
testimony  was  offered  to  prove  that  the  principal  obligor  did 
not  deliver  the  negroes  in  compliance  with  his  bond. 

This  evidence  was  rejected,  on  the  ground  that  the  witness 
was  interested  in  the  event  of  the  suit,  and  therefore  incom- 
petent. To  the  extent  of  liability  for  costs,  the  sheriff  was 
apparently  interested,  and  it  does  not  appear  that  his  usees, 
for  whose  benefit  the  suit  was  instituted,  deposited  the  costs 
with  the  Clerk,  or  did  any  other  act  to  relieve  him  from  such 
liability;  but  in  our  view  of  this  case,  (as  will  hereafter 
appear,)  his  depositions  were  not  at  all  material  to  the  case. 

This  evidence  having  been  rejected,  the  plaintiff  closed  his 
case,  and  upon  defendant's  motion,  the  Court  below  awarded 
a  non-suit,  to  which  plaintiff's  counsel  excepted ;  and  this 
ruling  of  the  Court  we  have  now  to  review.  It  is  not  dis- 
tinctly stated  on  what  grounds  this  non-suit  was  awarded  ; 
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but  from  other  parts  of  the  record,  we  arrive  at  the  conclu- 
sion that  they  were  these : 

1st.  That  the  bond  was  not  a  statutory,  but  a  voluntary 
bond. 

2d.  That  plaintiff  bad  failed  to  prove  a  demand  for  the 
slaves  levied  upon,  which  was  incumbent  upon  him  by  the 
common  law. 

3d.  That  he  failed  to  prove  that  the  defendant  did  not 
deliver  the  slaves  in  terms  of  the  law. 

It  is  by  no  means  clear  that  this  bond  so  nearly  conforms 
to  the  statute  as  to  make  it  a  statutory  bond.  For  the  pur- 
poses of  this  case,  adopting  the  defendant's  hypothesis,  we 
treat  it  as  a  voluntary  bond. 

1.  Then,  by  the  rules  of  the  common  law,  was  it  neces- 
sary that  the  plaintiff  should  have  made,  and  should  prove, 
a  demand  upon  the  obligor  for  the  slaves,  when,  or  after,  the 
contingency  had  occurred  which  entitled  the  obligee  to  the 
delivery  of  them  ?     We  think  not. 

Mr.  Parsons,  in  his  valuable  treatise  on  contracts,  thus 
declares  the  well  established  rule  on  this  subject: 

''  If  the  thing  is  to  be  done^  on  the  happening  of  an  event, 
not  to  be  caused  by  either  party,  he  who  is  to  have  the 
benefit  of  the  thing,  should  give  notice  to  him  who  is  to  do 
it,  that  the  event  has  occurred,  unless  from  its  ovm  nature  it 
^ust  become  known  to  that  party  when  it  happens  ;  or  perhaps 
unless  it  is  as  likely  to  be  known  to  the  party  who  is  to  do 
the  act  required  by  the  contract,  as  to  him  for  whose  benefit 
it  is  to  be  done.  The  rule  in  respect  to  demand  rests  upon 
the  same  principle  as  that  in  respect  to  notice.  It  may  be 
requisite,  either  from  the  stipulations,  or  of  the  parties,  or 
from  the  peculiar  nature  of  the  contract ;  but  where  not  so 
requisite,  he  who  has  promised  to  do  anything,  must  perform 
his  jiromise  in  the  prescribed  time,  and  the  prescribed  way  ; 
or  if  none  be  prescribed,  in  a  reasonable  time,  and  a  reason- 
able way,  without  being  caUed  uponP  2  Parsons  on  Con- 
tracts, 184. 

The  event,  upon  the  happening  of  which,  the  obligor  in 
this  case  had  contracted  to  deliver  the  slaves,  was  a  certain 


260        SUPREME  COURT  OF  GEORGIA. 

Janes  vs,  Horton  et  at, 

jadgmeut^  thereafler  to  be  rendered  in  a  cause  to  which  the 
obligor  was  a  party. 

The  evidence  shows  that  that  judgment  was  rendered,  and 
that  it  made  necessary  the  delivery  of  the  slaves  to  the  plain- 
tiff. The  obligor  being  the  promovant  in  that  litigation,  the 
law  presumes  that  the  judgment,  when  rendered,  was  known 
to  him.  He  was  more  likely  to  know  it  than  the  obligee, 
who  had  no  interest  in  the  litigation — was  no  party  to  it. 
Neither  the  stipulations  of  the  contract  nor  its  peculiar 
nature  made  a  demand  requisite.  It  was  therefore  incum- 
bent on  the  obligor  to  perform  his  contract,  (i.  e.,  to  deliver 
the  slaves,)  within  a  reasonable  time,  "  wUhoiU  being  caMed 
upon"  A  reasonable  time  would  have  been  on  or  before  the 
day  on  which  the  sheriff,  in  pursuance  of  the  judgment  upon 
the  illegality,  had  advertised  the  property  for  sale,  and  this 
advertisement  he  was  bound  to  notice. 

2.  But  it  is  said  the  plaintiff  failed  to  prove  that  the 
defendant  did  not  so  deliver  the  slaves.     We  hold — 

That  the  entry  on  the^./a.,  dated  4th  November,  1845, 
which  was  in  evidence,  is  competent  and  sufficient  proof 
prima  facie  of  this  fact.  It  was  an  official  entry,  which  it 
was  the  duty  of  the  officer  to  make  at  that  time ;  it  speaks 
only  to  that  which  his  duty  required ;  he  had  competent 
knowledge  of  the  fact;  there  was  no  conceivable  motive  to 
make  that  entry  falsely,  more  than  any  other;  it  was  part  of 
the  res  gestce  of  his  official  actings  and  doings  in  a  matter 
confided  to  him  by  law ;  his  general  interest  in  making  the 
entry,  to  show  that  he  has  done  his  duty,  does  not  affect  the 
admissibility  of  the  evidence,  nor  impair  its  effect.  1  Qrecn- 
leaf  on  Evidence,  sec.  115,  and  notes ,  citiuff  num^ous  atUhori- 
ties.  Why  should  not  the  sheriff's  entry  prove  this  fact  as 
well  as  the  levy,  which  was  a  part  of  plaintiff's  case  ?  We 
think  there  was  error  in  the  judgment  awarding  a  noosuit. 

Judgment  reversed. 
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Hampton,  et  cU.,  vs.  Bbowk,  Governor,  etc. 

If  the  recognizance  recites  the  offense  substantially  for  which  the  offender 
is  arrested,  it  is  not  necessary  to  designate  it  by  name. 

Scire  faeiaSy  on  a  forfeited  recognizance,  in  Taylor  Supe- 
rior Conrt.  Decision  made  by  Judge  Worrill,  at  the  Octo- 
ber Term,  1860. 

The  only  question  in  this  case,  arose  upon  the  following 
state  of  facts,  to-wit : 

At  the  April  Term,  1859,  of  Taylor  Superior  Court,  a  bill 
of  indictment  was  found  and  filed  against  Philip  Hampton, 
charging  him  with  being  a  "cheat  and  swindler,"  and  further 
alleging,  "  that,  on  the  28th  day  of  January,  1858,  with 
intent  to  cheat  and  swindle  one  Bryan  Ingram,  did  by  false 
representations  of  his  own  respectability  and  mercantile  cor- 
respondence and  connections,  obtain  a  credit,  and  get  posses- 
sion of  property,  to  the  amount  of  $1,000  00,  from  the  said 
Bryan  Ingram,  of  the  real  and  private  property  of  the  said 
Bryan  Ingram,  said  property  being  lot  of  land  No.  191, 
lying  and  being  in  the  14th  district  of  Taylor  county,  Geor- 
gia, said  land  of  the  value  of  $1,000  00,  whereby  said  Philip 
Hampton  did  then  and  there  defraud,  cheat  and  swindle  the 
said  Bryan  Ingram,  he,  the  said  Philip  Hampton,  being  then 
and  there  of  no  respectability,  wealth,  or  mercantile  corres- 
pondence or  connections,  and  having  no  property." 

On  the  17th  day  of  June,  1859,  the  defendant,  Philip 
Hampton,  was  arrested  under  a  warrant  for  the  offense 
charged  in  the  indictment,  and  entered  into  a  recognizance 
with  Elijah  H.  Hicks  and  Henry  Horton  as  his  securities, 
"to  appear  at  the  Superior  Court  of  said  county  of  Taylor, 
on  the  first  Monday  of  October,  1859,  and  to  continue  from 
day  to  day,  and  from  term  to  term,  then  and  there  to  answer 
to  a  bill  of  indictment  for  the  offense  of  cheating  and  de- 
frauding." 

In  the  April  Term,  1860,  the  defendant  failing  to  appear, 
the  recognizance  w^as  duly  and  regularly  forfeited. 

On  the  21st  day  of  June,  1860,  scire  facias  issued,  a^d 
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was  duly  served  upon  the  said  Hampton  and  his  securities, 
to  show  cause  why  judgment  should  not  be  entered  up  against 
them  for  the  amount  of  said  bond  with  costs. 

In  answer  to  the  adre  facias  the  defendants  showed  for 
cause: 

1.  That  the  recognizance  did  not  specify  any  crime,  in 
charging  Hampton  with  having  committed  the  offense  of 
oheaiing  and  defrauding. 

2.  That  the  bill  of  indictment  charged  the  defendant, 
Hampton,  with  the  offense  of  being  a  cheat  and  swindler, 
and  that  there  is,  therefore^  a  variance  between  the  indict- 
ment and  recognizance. 

The  presiding  Judge  decided  the  showing  insufficient,  and 
passed  an  order  for  final  judgment  on  the  recognizance. 
This  decision  is  the  error  alleged. 

James  T.  May,  for  plaintiff  in  error. 

Peabody,  (Solicitor  General,)  for  defendant  in  error. 

By  the  Court. — ^Lumpkin,  J,,  delivering  the  opinion. 

The  defendant  was  prosecuted  under  the  9th  section  of  the 
11th  division  of  the  Penal  Code  as  a  cheat  and  a  swindler. 
(Cobb,  822.)  He  was  arrested,  and  gave  bond  for  his  ap- 
pearance to  answer  for  the  offense  of  cheating  and  defraud- 
ing. Forfeiting  his  recognizance,  a  scire  fadas  was  issued 
against  him  and  his  securities,  to  show  cause  why  judgment 
should  not  be  entered  up  against  them  for  the  amount  of 
their  bond.  They  showed  for  cause  :  1.  That  the  bond  did 
not  specify  any  crime.  2.  That  there  was  a  variance  between 
the  indictment  and  the  bond.  The  Court  overruled  both 
objections,  and  the  defendant  excepted,  and  this  is  the  case 
before  us. 

But  any  act,  by  which  another  is  "  defrauded  and  cheated,'' 
under  that  section,  makes  the  offender  a  cheat  and  swindler, 
and*  the  offense  is  so  charged  in  the  indictment.  The  grand 
jury  say,  that  "  the  said  Philip  Hampton  did  then  and  there 
defraudy  cheat,  and  swindle,"  the  said  Bryan  Ingram,  etc. 
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using  those  terms  indifierentlj,  as  they  had  a  right  to  do 
Qoder  the  Code. 

We  can  not  consider  the  variance  material,  and  we  hold 
that  the  recognizance  recites  the  offense,  if  not  by  name,  yet 
m  sabstance,  which  is  sufficient. 

Judgment  affirmed. 


Pare  vs.  Mahone. 


1.  A  proceeding  by  a  creditor  to  collect  his  debt  by  attachment,  does  not 
make  the  debt  a  statutory  liability. 

2.  The  defendant,  who  was  one  of  several  makers  to  a  promissory  note, 
and  who  resided  out  of  the  State  at  the  time  the  note  was  made, 
and  has  continued  to  reside  oat  of  the  State  since  that  time,  is  not 
within  the  exception  of  the  statute  of  limitation  of  8th  December, 
1806,  the  exception  being,  ^'  when  the  defendant  shall  remove  out  of 
the  jurisdictional  limits  of  this  State,  that  then  such  persons  (entitled 
to  bring  such  action)  shall  be  at  liberty  to  bring  the  same  action,  so  as 
they  take  the  same  within  such  time  as  before  is  limited,  after  the  re- 
turn of  the  defendant  into  the  same/' 

Complaint,  in  Taylor  Superior  Court.  Tried  before  Judge 
WoRRiLi.,  at  the  October  Term,  1860. 

The  record  in  this  case  presents  but  one  question,  which 
arose  out  of  the  following  state  of  facts,  to-wit: 

On  the  19th  day  of  May,  1838,  Edward  F.  Mahone, 
Henry  D.  Evans,  and  John  Evans,  executed  a  promissory 
note,  of  which  the  following  is  a  copy,  to-wit : 

"$885  00.  By  the  25th  day  of  December  next,  I  promise 
to  pay  Levi  Turner,  or  bearer,  eight  hundred  and  eighty-five 
dollars,  for  value  received,  this  19th  May,  1838. 

•'EDWARD  F.  MAHONE, 
"H.D.EVANS, 

"JOHN  EVANS.'* 

• 

On  the  8th  day  of  November,  1842,  an  action  was  insti- 
toted  on  said  note,  in  Talbot  Inferior  Court,  in  favor  of  Levi 
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Turner,  the  payee,  against  Henry  D.  Evans  and  Charles 
Evans,  as  executors  of  John  Evans,  deceased,  in  which  final 
judgment  was  rendered  in  favor  of  the  plaintiff,  for  the  prin- 
cipal and  interest  due  on  the  note,  with  costs  of  suit,  at  the 
September  Terra,  1843. 

On  the  14th  day  of  September,  1868,  an  attachment  predi- 
cated on  said  note,  was  sued  out,  in  favor  of  Jacob  Pare, 
against  Edward  F.  Mahone,  which  attachment  was  made 
returnable  to  the  October  Term  of  the  Superior  Court  of 
said  county  of  Taylor,  and  levied  on  lot  of  land  No.  242,  in 
the  13th  district  of  originally  Muscogee,  then  Taylor  county. 

At  the  term  of  the  Court  to  which  the  attachment  was 
made  returnable,  the  plaintiff  filed  a  declaration  on  said  note, 
and  Mahone  pleaded  the  statute  of  limitations. 

On  the  trial  of  the  case,  in  addition  to  the  foregoing  facts, 
it  appeared  in  evidence,  that  Edward  F.  Mahone,  at  the  time 
of  making  said  note,  resided  in  Macon  county,  State  of  Ala- 
bama, and  had  resided  there  ever  since  that  time,  although 
said  note  was  made  in  the  State  of  Georgia. 

Upon  this  testimony,  the  presiding  Judge  charged  the 
jury,  "that  the  plaintiff's  right  of  action  was  barred  by  the 
statute  of  limitations,  and  that  they  should  find  for  the  de- 
fendant." 

The  jury  found  for  the  defendant,  and  a  reversal  of  the 
judgment  is  asked,  on  the  ground  of  alleged  error  in  the 
charge  of  the  Court. 

James  T.  May,  for  plaintiff  in  error. 

Grice  &  Wallace,  for  defendant  in  error. 

By  the  Court — LYon,  J.,  delivering  the  opinion. 

It  is  claimed  by  counsel  for  the  plaintiff  in  error,  that  the 
statute  of  limitations  of  this  State  does  not  bar  this  suit  for 
two  reasons: 

1,  That  this  is  a  statutory  liability. 

2.  That,  as  the  defendant  was  not  a  citizen  of  the  State 
when  the  debt  was  created,  and  has  constantly  resided  oat  of 
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the  State  since  that  time^  the  case  is  an  exception  to  the 
statute^  and  within  this  provision  of  the  2d  section  of  the 
Act  of  8th  of  December,  1806:  "wAen  the  defendant  shall 
remove  out  of  the  jurisdictional  limits  of  this  State,  that  then 
such  persons  [entitled  to  bring  such  action]  shall  be  at  liberty 
to  bring  the  same  action,  so  they  take  the  same  within  such 
time  as  before  is  limited,  after  the  return  of  the  defendant 
into  the  same." 

There  is  nothing  in  the  first  position.     The  debt,  which  is 

the  foundation  of  this  proceeding,  is  not  a  statutory  liability, 

but  a  simple  contract  debt.     Counsel  in  the  argument  seemed 

to  be  impressed  with  the  opinion,  that  because  his  proceeding 

to  enforce  the  debt  was   by   attachment,  being  a  remedy 

specially  created  by  statute,  that,  therefore,  the  debt  was  a 

statutory  liability.     In  this  we  differ  from  the  counsel.    The 

remedy  for  the  enforcement  of  a  debt,  whether  given   by 

statute  or  existing  at  common  law,  does  not  alter,  change,  or 

affect  the  character  of  the  liability ;  that  remains  as  it  was 

originally  created,  no  matter  what  form  of  proceeding  the 

creditor  adopts  to  enforce  its  collection.    A  statutory  liability 

is  one  that  depends  for  its  existence  and  creation  upon  the 

special  enactment  of  a  statute,  and  not  upon  the  contract  of 

the  parties. 

3.  Then,  is  the  case  within  the  exception  of  the  Act  of 
1806 — Cobb,  565— as  claimed  by  counsel  in  his  second  posi- 
tion? We  hold  that  it  is  not.  The  words  of  the  exception 
are,  "  When  the  defendant  shall  remove  out  of  the  jurisdictional 
Umits  of  this  StaJteJ^  Clearly,  the  case  is  not  within  the 
words  of  the  act,  for  the  defendant  has  not  removed  out  of 
tbe  State.  He  has  never  been  a  citizen  of  the  State  since 
the  creation  of  the  debt ;  was  not  at  that  time :  was  then, 
and  has  been  ever  since,  a  resident  of  the  State  of  Alabama. 
To  fall  within  the  words  of  the  act,  the  defendant  must  have 
been  a  citizen  of  the  State  at  the  time  of  the  accrual  of  the 
debt,  or  after  and  subsequently  to  have  removed  out.  Neither 
is  the  case  within  the  spirit  of  the  exception,  nor  is  there 
any  reason  why  the  exception  should  be  extended  by  con- 
struction beyond  the  plain  import  of  the  words  of  the  act : 
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for  at  the  time  of  the  contract,  as  the  defendant  then  resided 
in  the  State  of  Alabama,  it  could  not  have  been  at  that  time 
within  the  contemplation  of  the  parties  that  the  contract 
should  be  enforced  as  against  the  defendant  by  the  Courts 
of  Georgia.  But  if  the  case  was  within  the  reason  and  spirit 
of  the  act,  the  Courts  have  no  power,  by  judicial  construc- 
tion, to  extend  the  exception  beyond  the  plain  import  of  the 
words  of  the  statute.  Statutes  of  limitation  must  be  con- 
strued strictly,  and  a  construction  derived  from  a  considera- 
tion of  the  reason  and  spirit  of  the  statute  should  never  be 
resorted  to  but  when  the  expi:essions  are  so  ambiguous  as  to 
render  such  mode  of  interpretation  unavoidable. — Aug.  en 
Idm.,  20,  22.  It  is  not  for  the  Court  to  extend  the  law  to 
all  cases  coming  within  the  reason  of  it,  so  long  as  these  are 
not  within  the  letter.  General  words  of  a  statute,  it  is  con- 
sidered, must  receive  a  general  construction,  and  unless  there 
can  be  found  in  the  statute  itself  some  ground  for  restraining 
it,  it  cannot  be  restrained  by  arbitrary  addition  or  entrench- 
ment. Ang.  on  Xm.,  205;  Sacia  va,  DeGraff.y  1  Cbn.,  356. 
Counsel  for  plaintiff  in  error  referred  to,  and  relied  on 
various  adjudications  of  different  State  Courts,  on  exceptions 
in  their  several  statutes  of  limitation,  which  he  claims  to  be 
in  point,  and  authorities  in  support  of  his  position.  We  can 
not  agree  with  the  counsel.  The  exceptions  in  the  several 
statutes  on  which  these  decisions  were  predicated^  in  every 
instance  were  altogether  different,  and  not  at  all  analogous  to 
the  words  of  our  act  Take,  for  example,  that  of  Alabama, 
''If  any  person,  against  whom  there  is  or  shall  be  any  cause 
of  action,  as  is  specified  in  the  preceding  section  of  this  act, 
is  or  are,  or  shall  be,  out  of  this  State  at  the  time  of  the  caose 
of  action  accruing.''  In  the  Mississippi  Act,  the  words  of  the 
exception  are  exactly  the  same  as  that  of  the  Alabama  Act. 
In  Massachusetts,  the  words  are,  ''  If,  at  the  time  when  any 
cause  of  action  mentioned  in  this  chapter  shall  accrue  against 
any  one,  he  shall  he  out  of  the  State"  In  Missouri,  "  If,  at 
the  time  when  any  cause  of  action  specified  in  this  article 
accrues  against  any  person,  he  shall  be  out  of  the  StateJ'  Txk 
Vermont, ''  If,  at  the  time  when  any  cause  of  action  of  & 
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[personal  natare,  mentioned  in  this  chapter,  shall  accrue 
i^^inst  any  person,  he  shaU  be  out  of  the  StateJ'  In  New 
Hampshire,  '^If  the  defendant,  at  the  time  the  cause  of 
letion  accrued  or  afterwards,  was  absent  from,  or  residing 
)ut  of,  the  State.'^  And  so  was  the  exception,  substantially, 
in  every  State  from  which  a  decision  was  referred  to.  The 
construction  put  by  the  Courts  of  those  States  upon  their 
Acts,  can  not  aid  this  Court  in  the  interpretation  of  the  act 
before  us,  for  there  is  no  similarity  in  the  words  and  provis- 
ions of  the  exceptions. 
Jndgment  affirmed. 


Bell  vs.  McGjrady. 

I.  G.  k  H.  assign  their  effects  to  G ,  to  pay  their  debts.    B ,  a 

creditor  of  G.  &  H.,  may,  by  bill,  enforce  this  agreement  for  his 
benefit. 

'.'.  An  objection  to  a  bill,  on  the  gronnd  that  the  complainant  has  an 
adequate  remedy  at  law,  comes  too  late,  at  the  hearing  when  the 
bill  is  set  down  fon  trial.  It  must  be  taken  advantage  of  the  first 
opportanity. 

In  Equity,  in  Webster  Superior  Court.  Motion  to  dis- 
miss a  bill,  decided  by  Judge  Pkbkins,  at  the  September 
Term,  1860. 

The  record  in  this  case  discloses  the  following  state  of 
fact5,  to-wit : 

On  the  6th  day  of  August,  1858,  James  M.  Bell  exhibited 
a  bill  in  Equity,  against  William  J.  Gardner,  James  R. 
Kendrick,  and  Silas  M .  McGrady,  in  which  he  alleges :  That 
the  said  Gardner  and  Kendrick  were  partners  in  the  livery- 
^ble  business  in  the  town  of  Preston,  and  that  all  their 
visible  or  tangible  property  consisted  of  the  horses,  buggies, 
«tc.,  connected  with  said  business ;  that  on  the  14th  day  of 
April,  1857,  one  Meredith  Statham  sold  to  the  said  firm  of 
XJLXU — 17. 
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Gardner  &  Kendrick  a  horse  and  buggy,  for  which  they 
gave  him  their  promissorj  note  for  $160  00,  dated  the  said 
day  of  sale,  due  the  25th  of  December,  1857,  and  payable  to 
the  said  Statham  or  bearer;  that  said  note  was  duly  trans- 
ferred to  the  complainant  for  value  and  in  a  fair  course  of 
trade,  whereby  he  became  the  lawful  owner  and  bearer  of 
the  note,  and  entitled  to  the  sum  of  money  due  thereon; 
that  on  the  1st  day  of  January,  1868,  the  said  Silas  McGradj 
purchased  from  the  said  Gardner  &  Kendrick  the  said  livery- 
stables,  horses,  buggies,  books  of  account^  and  all  other 
appurtenances  of  said   business,  including  the  horse  and 
buggy  so  sold  by  Statham  as  aforesaid ;  that  the  prime  con- 
sideration of  such  purchase  was  an  agreement  in  writing, 
entered  into  at  the  time,  in  and  by  which  the  said  Silas  M. 
McGrady  bound  himself  to  pay  all  the  debts  and  liabilities 
of  the  said  firm  of  Gardner  &  Kendrick ;  that,  pursuant  to 
the  terms  of  said   written   agreement,   the  said   Silas  M. 
McGrady  did  pay  to  the  complainant  on  said  note  the  such 
of  $19  50,  on  the  14th  of  January,  1858;  that  said  written 
agreement  of  said  McGrady,  to  pay  off  the  liabilities  of  said 
Gardner  &  Kendrick,  is  inaccessible  to  the  complainant,  and, 
as  he  believes,  has  been  destroyed  by  said  McGrady,  or 
through  some  agency  of  his;  that  the  firm  of  Gardner  & 
Kendrick,  and  the  individuals  who  composed  it,  are  all  insol- 
vent, and  that  Kendrick  has  absconded  from  the  country, 
and  McGrady  utterly  refuses  to  pay  the  complainant  the 
balance  due  on  said  note,  notwithstanding  he  has  collected 
largely  more  than  sufficient  for  that  purpose  from  the  books 
of  the  said  Gardner  &  Kendrick. 

The  bill  prays  a  discovery  as  to  the  facts  charged,  and 
that,  under  the  written  agreement  aforesaid,  McGrady  be 
compelled  to  pay  the  complainant  the  principal  and  interest 
due  on  the  note  given  to  Stratham. 

At  the  September  Term  of  Webster  Superior  Court,  said 
bill  was  called  for  trial,  and  a  special  jury  was  impanne^ed 
to  try  it,  when  counsel  for  the  defendant  moved  to  dismiss^ 
the  bill  for  want  of  equity,  and  because  complainant  had  an 
adequate  remedy  at  law.    The  presiding  Judge  sustaiaed  the 
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motion,  and  dismissed  the  bill  on  the  grounds  taken  in  the 
motion. 
JThis  decision  is  the  enx>r  complained  of  in  this  case. 

WniBEBLY  &  Blanfobb,  foT  plaintiff  in  error. 

McCay  &  Hawkins^  for  defendant  in  error. 

By  the  Covai. — ^LuMPKiN,  J.,  delivering  the  opinion. 

We  think  the  bill  in  this  case  well  brought.  McGrady, 
by  virtue  of  his  agreement  with  Gardner  &  Kendrick, 
became  trustee  to  paj  their  debts.  The  effects  of  Gardner 
&  Kendrick  were  assigned  to  McGradj  to  discharge  their 
liabilities,  and  it  was  proper  for  this  creditor  to  go  into 
equity  to  enforce  this  agreement  in  behalf  of  himself  and 
others. 

But,  admitting  that  the  remedy  at  law  was  complete,  the 
bill  ought  not  to  have  been  dismissed  on  that  account.  In 
May,  d  al,j  vs.  Goodwin,  (27  Ga.  Rep.,  352,)  this  Court  held 
that  an  injunction  to  a  bill  on  the  ground  that  the  complain- 
ant bad  an  adequate  remedy  at  law,  comes  too  late  at  the 
hearing.  It  should  be  taken  advantage  of  the  first  oppor- 
tanity,  otherwise  it  will  be  considered  as  waived. 

This  decision  must  stand  as  'a  reason  for  reversing  the 
judgment  of  the  Court  below. 
Judgment  reversed. 
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Mansfield  and  Ives,  adm'rs.,  vs.  Tubpin  &  Clements. 

Under  the  Act  of  23d  Febraary,  1867,  giving  to  foreign  ezecQton, 
administrators  and  guardian s,  the  right  to  sue  in  the  Conrts  of  Georgia^ 
if  a  plaintiff  suing  in  such  character  goes  to  trial,  and  closes  his  case 
without  having  shown  that  he  had  complied  with  the  proviso  to  the 
act,  requiring  that  he  file,  on  or  before  the  judgment  term  of  the 
Court,  an  exemplification  of  his  letters,  he  shou(d,  on  motion,  be 
non- suited.  It  is  not  necessary  for  the  defendant  to  plead  his  failure 
to  do  so  in  bar  of  the  action. 

Assumpsit,  in  Sumter  Superior  Court.  Tried  before 
Judge  Allen,  at  the  October  Term,  1860. 

This  was  an  action  brought  by  the  plaintiffs,  John  Mans- 
field and  Frederick  Ives,  as  administrators  of  Henry  Ives, 
deceased,  against  Turpin  &  Clements,  to  recover  the  amount 
of  an  open  account. 

On  the  trial  of  the  case,  the  plaintiffs  introduced  Turpio, 
one  of  the  defendants,  as  a  witness,  who  testified :  "  That  he  . 
received  the  bill  of  goods  charged  and  sued  on,  and  that  they 
were  worth  the  prices  charged ;  that  he  saw  on  the  firm  books 
a  copy  note  for  the  amount,  and  across  it,  in  his  own  hand- 
writing, written  "paid;*'  that  he  had  corresponded  with  the 
intestate  of  the  plaintiffs,  and  that  said  intestate  resided  at 
the  time  of  his  death  in  the  State  of  Connecticut,  and  that 
he  believed  the  plaintiffs  did  not  reside  in  the  State  of 
Georgia." 

Upon  this  testimony,  the  {)residing  Judge  awarded  a  non- 
suit against  the  plaintiffs,  on  the  ground  that  a  foreign 
administrator  could  not  bring  or  maintain  a  suit  in  this 
State,  without  filing  a  copy  of  his  letters  of  administration, 
and  introducing  them  on  the  trial. 

This  decision  is  the  alleged  error  in  the  record. 

Hawkins,  for  plaintiffs  in  error. 

B.  Hill  (representing  McCoy)  for  defendants  in  error. 
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By  the  Court. — Jenkins,  J.,  delivering  the  opinion. 

We  hold  that  the  judgment  of  the  Court  below,  award- 
ing a  Don-sait  in  this  case,  was  correct. 

Anterior  to  the  Act  of  the  23d  July,  1850,  foreign  execu- 
tors and  administrators  bad  no  status  in  the  Courts  of  Geor- 
gia— could  not  institute  suits  to  recover  choses  in  action, 
or  to  enforce  any  right  of  their  testators  or  intestates.  That 
act  removed  the  disability — conferred  the  right.  But  the 
L^islature,  (as  they  had  a  perfect  right  to  do,)  imposed  a 
condition  on  the  privilege  in  the  form  of  a  proviso  to  the 
act,  in  these  words :  "  Provided,  said  legal  representatives 
shall,  on  or  before  the  judgment  term  of  the  Court  to  which 
such  suit  or  suits  are  brought,  file  in  said  Court  a  legally 
authenticated  exemplification  of  his,  her,  or  their  letters  of 
administration,  to  be  nsed  on  the  trial.'^ 

This  is  not  required  to  be  done  at  the  filing  of  the  declara- 
tion, nor  at  the  appearance  term.  The  defendant  is  required 
to  plead,  or  answer,  at  the  appearance  term,  and  therefore  is 
not  required  to  plead  the  plaintiff's  failure  to  comply  with 
the  proviso  of  the  act. 

If  the  plaintiff  go  to  trial,  at  the  judgment  term,  and 
close  his  case  without  showing  that  he  has  complied  with 
the  proviso,  he  does  not  bring  himself  within  the  operation 
of  the  act, — does  not  show  that  he  is  entitled  to  a  judgment 
of  the  Court,  and  is  therefore  subject  to  a  non-suit. 

Judgment  affirmed. 


262  SUPREME  COUET  OF  GEORGIA. 

Heirs  of  Lucas  vs.  Tarrer. 


Heibs  of  Lucas  vs.  Tabveb. 

Under  the  Act  of  1847,  compelling  discoveries  at  common  law,  and  tbe 
statutes  amendatory  thereof,  when  interrogatories  are  filed  for  the 
opposite  party,  and  they  fail  to  answer,  the  Court  may  attach  the  party 
who  is  in  default,  continue  the  case,  or  non-suit  the  plaintiff,  or  strike 
out  the  defendant's  plea,  according  to  the  circumstances.     Edd: 

That  it  is  discretionary  with  the  Court  to  continue  the  case  generally, 
or  charge  it  to  the  party  in  default ;  and  that  the  discretion  of  the 
Court  in  this,  as  well  as  all  other  cases,  will  be  controlled  where?et 
it  b  flagrantly  abused. 

Ejectment,  from  Baker  Superior  Court.     Decision  made  by 
Judge  Allen,  at  the  November  Term,  1860. 

The  question  in  this  case  arises  out  of  the  following  state 
of  facts,  to-wit : 

An  action  of  ejectment  was  pending  in  Baker  Superior 
Court,  for  the  recovery  of  lot  of  laAd  No.  160,  in  the  8th 
district  of  said  county,  in  favor  of  John  Doe,  ex  dem.,  Tabi- 
tha  Watson ;  George  Stone,  in  right  of  his  wife,  Martha  V. 
Stone ;  Joseph  Ashurst,  in  right  of  his  wife,  Eliza  P.  Ash- 
urst;  Thos.  W.  Mason,  in  right  of  his  wife,  Mary  J.  Mason; 
David  Walker,  in  right  of  his  wife,  Ann  K.  D.  Walker ; 
Albert  G.  Goodall ;  James  P.  Goodall ;  Otis  Dyer,  in  right 
of  his  wife,  Mary  Ann  Dyer;  William  F.  Hoduitt,  in  right 
of  his  wife,  Caroline  Hoduitt ;  Thomas  Gott,  in  right  of  his 
wife,  Virginia  Gott,  formerly  Virginia  Goodall ;  John  B. 
Wardlaw,  in  right  of  his  wife,  Martha  Wardlaw,  formerly 
Martha  Goodall ;  and  Mrs.  Seaborn  Ann  Pollock,  formerly 
Seaborn  Ann  Goodall,   heirs  at  law  of  Kcziah  Lucas,  de- 
ceased, against  Richard  Roe,,  casual  ejector,  and  Henry  A. 
Tarver,  tenant  in  possession. 

Interrogatories  had  been  filed  by  the  defendant,  requiring 
the  plaintiffs  to  answer  under  the  Act  of  1847,  and  which 
had  been  served  upon  counsel  for  the  plaintiff  barely  sixty 
days  before  the  beginning  of  the  Term.  In  addition  to  this, 
the  plaintiffs  were  scattered  over  the  States  of  Georgia,  Ala- 
bama, Mississippi,  Louisiana  and  Texas,  and  one  of  them 
was  traveling  in  Europe  at  the  time  the  interrogatories  were 
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served,  and  at  the  time  they  were  required  to  be  answered. 
There  had  been  no  want  of  diligence  in  the  effort  to  have  the 
interrogatories  answered.  Under  this  state  of  facts^  which 
were  admitted  by  coansel  for  the  defendant,  the  Court  charged 
the  continuance  of  the  case  to  the  plaintiffs,  holding  that 
the  continuance^  under  the  statute,  must'  be  charged  to  the 
plaintiff,  and  that  the  Court  had  no  discretion  in  the  prem- 
ises. 

This  decision  was  excepted  to  by  counsel  for  the  plaintiffs, 
and  is  the  error  assigned  in  the  record. 

Irvin  &  Butler,  for  plaintiffs  in  error. 

Slattghter  &  Ely,  for  defendant  in  error. 

B^  the  Court — Lumpkin,  J.,  delivering  the  opinion. 

This  was  an  action  of  ejectment  brought  by  the  heirs  at 
law  of  Keziah  Lucas,  against  Henry  A.  Tarver,  to  recover 
lot  Xo.  160,  in  the  8th  district  of  Baker  county.  Interrog- 
atories were  filed  by  the  defendant  against  plaintiffs,  under 
the  Statute  of  1847,  and  the  Acts  amendatory  thereof,  to 
compel  discoveries  at  common  law :  and  the  same  not  having 
been  answered  and  returned,  the  defendant  moved  to  charge 
the  plaintiffs  with  a  continuance  of  the  cause,  notwithstand- 
ing the  interrogatori.es  had  been  filed  barely  sixty  days  be- 
fore the  Court  sat,  and  although  it  was  admitted  that  the 
plaintiffs  were  scattered  over  five  States — Georgia,  Alabama, 
Te^as,  Mississippi  and  Louisiana,  and  one  of  them  was  at 
that  time  traveling  in  Europe,  and  there  was  no  lack  of  dili- 
gence to  procure  the  testimony. 

The  Court  held  that  it  had*  no  discretion  under  the  law, 
and  accordingly  continued  the  case  at  the  instance  of  the 
plaintiffs^  and  it  is  this  decision  that  is  sought  to  be  reversed. 

We  are  clear  that  the  Court  is  clothed  with  plenary  dis- 
cretion; still,  if  it  had  been  exercised  properly  in  this  case, 
we  should  not  have  disturbed  the  judgment;  but,  well  satis- 
fied as  we  are  that  no  laches  was  attributable  to  the  plaintiffs, 
and  that  it  was  error  to  have  charged  them  with  one  of  the 
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continuances  allowed  them  by  law,  under  the  facts,  which 
were  not  contradicted,  we  are  constrained  to  reverse  the  judg- 
ment. 

Judgment  reversed. 


Walker  vs.  Watson. 


Conveyance  of  a  slave  to  J.  R.  W.,  **  for  the  use  of  W.  M.  W.,"  (a  minor 
and  an  orphan,  whose  guardian  was  C.  W.,)  with  a  limitation  over,  ^^ic 
the  event  of  W.  M.  W.  dying  without  child  or  children.*'  ffdd :  That 
the  guardian,  G.  W.,  was  entitled  to  the  possession  of  the  slave  as 
against  J.  R.  W.,  the  trustee,  the  trust  being  executed,  and  the  posses- 
sion following  the  use. 

Trover,,  in  Mitchell  Superior  Court.  Tried  before  Judge 
Hansell,  at  the  November  Term,  1860. 

The  question  presented  for  adjudication  in  this  case  arises 
out  of  the  following  state  of  facts,  to-wit : 

On  the  11th  day  of  May,  1858,  Jacob  Watson  executed  a 
deed,  which  was  duly  attested  and  recorded,  of  which  the 
following  is  a  copy  : 

"  Georgia,  Baker  County. 

Whereas,  I  loaned  to  my  son,  Willis  M.  Watson,  in  his 
life-time,  a  negro  girl  named  Hannah,  then  eight  or  nine 
years  old,  now  about  sixteen  or  seventeen  years  old,  and  never 
having  reclaimed  the  possession  of  said  negro  girl,  but  allow- 
ing her  to  remain  in  my  said  son's  possession  until  his  death, 
and  since,  in  the  possession  of  his  widow,  for  the  benefit  of 
her  and  her  child,  ray  grandson ;  now,  in  consideration  of  the 
love  and  regard  which  I  have  for  my  grandson,  Willis  M. 
Watson,  only  child  and  son,  of  my  son,  Willis  M,  Watson, 
deceased,  I  have  given  and  granted,  and  do  hereby  give  and 
grant,  unto  my  son,  James  R.  Watson,  for  the  use  of  my 
grandson,  Willis  M.  Watson,  the  said  negro  girl  Hannah  and 
her  increase;  and  in  the  event  of  my  grandson  dying  without 
child  or  children,  the  said  negro  girl  Hannah  and  her  increase 
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to  go  to,  and  belong  to,  my  children  living,  and  the  repre- 
sentatives of  such  of  my  children  as  may  be  dead ;  bat  if  the 
said  Willis  M.  Watson  dies  leaving  child  or  children,  then 
to  his  heirs  forever/' 

Clement  W.  Walker  was  duly  appointed  the  guardian  of 
the  person  and  property  of  the  said  Willis  M.  Watson,  who 
was  a  minor,  and  as  such  gaardian,  had  possession  of  said 
negro  girl  mentioned  in  the  deed . 

James  B.  Watson  demanded  the  possession  of  the  negro 
girl  from  Walker,  who  refused  to  give  her  up,  and  Watson 
brought  this  action  to  recover  said  negro  and  her  hire. 

The  presiding  Judge  decided,  "  That  the  deed  vested  the 
legal  title  to  the  negro  in  dispute  in  James  R.  Watson,  the 
trustee,  and  that  he  was  entitled  to  recover  the  negro  and 
her  hire,  as  against  Walker,  the  guardian." 

A  verdict  and  judgment  were  rendered  in  accordance  with 
the  decision,  and  the  plaintiff  in  error  seeks  by  his  writ  to 
reverse  the  judgment,  on  the  ground  that  the  decision  of  the 
Judge  was  error. 

Slaughter  &  Ely,  for  plaintiff  in  error. 

Vason  &  Davis,  contra. 

By  the  Court — Jenkins,  J.,  delivering  the  opinion. 

The  property  in  dispute  was  conveyed  by  deed  to  the  plain- 
tiff, in  the  Court  below,  "  for  the  use  of  Willis  M.  Watson," 
a  minor  and  an  orphan,  with  a  limitation  over,  '^  in  the 
event  of  the  said  Willis  M.  dying  without  child  or  children." 
The  plaintiff  in  error,  (defendant  below,)  is  the  guardian  of 
the  usee,  and  in  that  character  held  the  property,  and  upon 
that  title  alone,  defended  the  action. 

The  Court  below  held  '^  that  the  deed  vested  the  legal  title 
to  the  negro  in  James  R  Watson,  the  trustee,  and  that  he 
was  entitled  to  recover  the  negro  and  her  hire,  as  against 
Walker,  the  guardian." 

The  case  of  Bowman,  executor  and  trustee,  vs.  Long,  26 
Ga.  B.,  143,  differs  from  this  case  only  in  two  particulars  : 
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1st.  In  that  case,  the  property  was  given  by  will.  2d.  There, 
the  event  upon  which  the  limitation  over  depended,  was  the 
death  of  the  usee  under  the  age  of  twenty-one  years. 

This  difference  does  not  affect  the  principle  involved. 
Both  cases  turn  upon  the  questions,  whether  or  not  the  trust 
is  executed,  and  if  so,  whether  or  not  the  law  transfers  the 
use  into  possession,  or  rather,  makes  the  possession  follow 
the  use. 

In  Bowman  vs.  Long,  this  Court  held  the  affirmative  on 
both  questions,  and  maintained  the  possessory  right  of  the 
guardian,  against  the  party  claiming  as  trustee.  Following 
that  decision,  we  hold  that  the  Court  below  erred,  and  reverse 
the  judgment.' 

Judgment  reversed. 


.   Skelton,  et  al.j  vs.  The  Ordinary,  etc. 

1.  An  order  of  the  Conrt  of  Ordinary,  authorizing  a  guardian  to  invest 
the  money  of  his  wards  in  land,  if  procured  to  be  passed  by  the 
guardian  fraudulently,  is  a  mere  nullity,  and  may  be  so  treated  by 
third  persons  in  any  Court,  whenever  attempted  to  be  used  as  a  valid 
judgment. 

2.  When  a  guardian,  authorized  to  invest  the  money  of  his  wards  in 
land,  gives  up  to  one,  from  whom  he  had  previously  purchased,  a 
deed  of  land,  to  be  cancelled,  and  takes  a  second  deed  from  suck 
person  to  himself,  as  guardian,  such  second  deed  is  not  necessarily 
void,  but,  under  some  circumstances,  might  be  held  good. 

8.  But,  when  the  transaction  is  ifot  raUfied  by  the  wards,  nor  its  enforce- 
ment asked  by  them,  and  the  transaction  is  otherwise  objectionable, 
the  deed  is  void,  and  may  be  so  treated. 

4.  When  the  guardian  is  authorized  by  the  Ordinaty  to  invest  the  fanda 
of  his  wards  in  land,  he  is  bound  to  make  such  investment  in  good 
faith  for  their  benefit,  and  if  he  fails  to  do  so,  the  order  of  the  Ordi- 
nary will  not  protect  him  from  liability  for  the  funds. 

6.  It  is  questionable  whether  the  Ordinary  has  power  to  authorize  & 
guardian  to  invest  funds  of  the  wards  in  land,  when  the  wards  own  no 
slaves  to  put  on  and  cultivate  the  land  to  be  purchased. 
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Action  on  a  Guardian's  Bond,  in  Webster  Superior  Court. 
Tried  before  Judge  Perkins,  at  the  September  Term,  1860. 

This  was  an  action  brought  by  David  G.  Rogers,  Ordinary 
of  Webster  county,  for  the  use  of  Obed.  C.  McGrady,  guar- 
dian of  Edward  McGrady,  against  William  Skelton  as  prin- 
cipal, and  John  Y.  Bighan^,  and  Sampson  Bell,  as  executor 
of  Eason  B.  Sweeny,  deceased,  as  securities. 

The  object  of  the  suit  was  to  recover  a  sum  of  money 
claimed  to  be  due  from  Skelton,  as  former  guardian  of 
Edward  McGrady,  to  the  said  Obed.  C.  McGrady,  the 
present  guardian,  and  for  which  Skelton  and  his  securities, 
Bigham  and  Sweeny,  were  liable  on  the  guardian's  bond  of 
Skelton. 

The  testimony  on  the  trial  in  the  case,  in  the  Court  below, 
was  as  follows : 

The  plaintiff  read  in  evidence  the  bond  given  by  Skelton, 
as  guardian  of  Edward  McGrady,  and  Sarah  A.  McGrady, 
which  was  dated  the  3d  of  March,  1856,  and  signed  by 
Skelton,  as  principal,  and  Bigham  and  Sweeny  as  securities. 

The  plaintiff  also  proved  by  the  admission  of  Skelton, 
that,  as  guardian  of  the  plaintiff  and  his  sister,  he  had  on 
hand,  belonging  to  them,  the  sum  of  $800  00,  on  the  Ist 
day  of  July,  1857. 

Plaintiff  then  closed  his  case. 

Defendants  then  read,  in  evidence,  an  order  of  the  Court 
of  Ordinary  of  Webster  county,  passed  at  the  June  Term, 
1857,  reciting :  "  that  Skelton  had  in  hands  $800  00  in  cash 
and  available  assets  belonging  to  Edward  and  Sarah  A. 
ilcGrady,  orphans  of  William  B.  McGrady,  deceased,  and 
that  said  Skelton,  as  guardian  of  said  minors,  desired  to  lay 
oat,  and  invest  said  money  in  real  estate  for  their  use  and 
benefit;  and  authorizing  the  said  Skelton  thus  to  invest  the 
fund,  taking  the  titles  thereto  to  himself  as  guardian,  in 
conformity  with  the  statute  approved  17th  of  February,  1854. 

The  defendants  also  read  in  evidence  a  deed  from  Benja- 
uiin  GriiBn,  to  the  said  William  Skelton,  guardian  of  Edward 
and  Sarah  A.  McGrady,  dated  the  6th  of  July,  1857,  recorded 
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the  9th  of  March,  1858,  and  conveying  lot  of  land  No.  187, 
in  the  25th  district  of  originally  Lee,  then  Webster  county ; 
and  proved  by  S.  McGrady  that  the  land  was  worth  from 
$800  00  to  $1,000  00. 

The  plaintiff  then  proved  in  rebuttal,  that  the  order, 
authorizing  an  investment  of  the  funds  by  the  guardian  in 
land,  was  revoked  and  set  aside  by  the  same  Court  at  the 
July  Term,  1857,  which  was  resisted  by  Skelton,  and  from 
which  he  appealed  to  the  Superior  Court,  and  on  said 'appeal 
the  judgment  was  affirmed. 

The  plaintiff  also  proved,  that  Skelton  had  bought  the 
land  from  Griffin  on  his  own  account  and  paid  him  for  it  in 
the  early  part  of  the  year  1857,  and  was  living  on  it;  that 
he  had  spent  the  money  of  his  wards,  and,  pursuant  to  the 
suggestion  of  Bell,  one  of  the  defendants,  he  procured  Griffin 
to  destroy  the  deed  made  by  him  to  Skelton  for  the  land, 
and  make  another  deed  to  him  as  guardian ;  that  the  land 
was  sold  at  sheriff's  sale,  in  September,  1858,  under  a^.  /a. 
in  favor  of  Jones  and  Richardson,  founded  on  a  judgment 
dated  in  1858,  and  one  in  favor  of  G.  W.  Rankin,  founded 
on  a  judgment  dated  in  April,  1857,  both  judgments  against 
said  Skelton ;  that  said  land  was  bought  at  said  sale  by  one 
William  P.  Cato,  who  was  then«in  possession  of  the  land. 

It  was  also  proven,  that  on  the  day  the  second  order  of 
the  Court  of  Ordinary  was  passed,  rescinding  the  first  order, 
Skelton  had  said  deed  from  Griffin  to  him  as  guardian,  and 
showed  it  to  the  Ordinary  &s  a  reason  why  the  order  shonM 
not  be  rescinded.  It  was  also  proved,  that  the  sale  of  the 
land  was  had  under  thefi.fa.  in  favor  of  Jones  &  Richard- 
son, and  the  entry  of  the  sal^e  of  the  land  was  made  on  the 
Ranking. /a.  in  order  to  dispose  of  the  levy  on  it. 

The  testimony  being  closed,  the  presiding  Judge  charged 
the  jury  as  follows  : 

"If  the  jury  believe  that  the  order  of  the  Ordinary 
authorizing  Skelton  to  invest  $800  00  in  land,  was  procared 
by  fraud,  then  it  might  be  attacked  in  any  Court,  even  oollat- 
erally,  and  treated  as  null,  and  all  acts  of  Skelton,  done  by 
virtue  of  it,  are  void.    That  if  Griffin  had  soldSkeltou  th^ 
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land,  and  made  him  a  deed  thereto^  before  the  order  was 
pai:sed^  the  title  to  the  same  was  in  Skelton,  and  no  eancella- 
tioo  or  destruction  of  the  first  deed  and  making,  of  another 
deed  to  Skelton  as  guardian,  could  divest  his  individual  title, 
and  be  an  instrument  for  the  benefit  of  the  ward ;  the  last 
deed  wa9  void,  and  conveyed  no  title  to  Skelton  as  guardian. 
That  Skelton  was  bound  in  good  faith  to  make  the  invest- 
ment in  land,  and  in  doipg  so,  if  he  failed  to  act  in  good 
faith  for  the  promotion  and  advancement  of  the  best  interest 
of  the  children,  then  the  plaintiff  was  entitled  to  recover  the 
amoant  shown  to  be  in  Skel  ton's  hands." 

The  jury  returned  a  verdict  in  favor  of  the  plaintiff  for 
^00  00,  with  interest  from  the  1st  day  of  July,  1857. 

The  writ  of  error  in  this  case  is  prosecuted  to  reverse  the 
judgment,  on  the  ground  that  the  presiding  Judge  erred  in 
said  charge  to  the  jury,  and  also  that  the  verdict  is  contrary 
to  law. 

McCay  &  Hawkins,  for  plaintiff  in  error. 

a 

WiMBEKLY,  for  the  defendant  in  error. 

By  the  Court. — Lyon,  J.,  delivering  the  opinion. 

• 

William  Skelton,  one  of  the  plaintiffs  in  error,  as  the 
guardian  of  Edward  McGrady  and  Sarah  Ann  McGrady, 
tninois,  had  in  his  hands  the  sum  of  $800  00,  belonging  to 
!iis  wards  jointly,  and  having  been  removed  from  the  gifard- 
ianship  as  to  Edward  McGrady,  and  Obed.  C.  McGrady 
jppoioted  guardian  for  said  Edward  in  place  of  Skelton,  this 
action  was  brought  by  the  Ordinary  for  the  use  of  Obed.  C. 
s.^  such  guardian,  for  the  recovery  of  that  part  of  the  sum  in 
the  hands  of  Skelton  as  former  guardian  that  belonged  to 
:iie  ward  Edward,  against  Skelton  and  his  sureties  on  his 
fTuardian  bond.  The  defendants  to  that  action  and  plaintiffs 
Iiere,  in  defence  thereto,  put  in  evidence  an  order  of  the 
Coart  of  Ordinary  of  Webster  county,  passed  at  the  June 
Term,  1857,  authorizing  Skelton  as  guardian  to  invest  said 
-urn  of  ^00  00  then  in  his  hands,  as  guardian  of  said  mi- 
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nors^  in  land^  and  to  take  the  title  thereto  in  his  name  as 
guardian,  and  a  deed  from  one  Benjamin  Griffin  to  him  as 
guaVdian,  for  lot  of  land  No.  187,  in  25th  district,  Webster 
county,  dated  6th  of  July,  1867,  with  proof  that  the  lot  was 
worth  $800  00  or  $1,000  00.  It  appeared,  from  the  proof, 
that  the  lot  of  land  was  not  purchased  by  Skelton  with  the 
money  of  the  wards  under  the  order  of  the  Ordinary,  but 
had  been  long  before  the  granting  of  the  order  purchased  by 
Skelton  from  Griffin  and  paid  for  in  negroes ;  that  he  was  in 
possession  of  the  laud  as  his  own  from  some  time  in  1856i 
held  Griffin's  deed  to  him  individually  for  the  land,  which 
deed  had  been  by  him  given  up  to  Griffin  and  destroyed, 
and  this  deed  to  him  as  guardian  made  by  Griffin  in  lien  of  it 

It  also  apppeared  that  at  the  time  of  this  cancellation  and 
reconveyance,  there  were  judgments  against  him,  Skelton, 
and  that  the  land  was  subsequently  sold  under  an  execution 
against  Skelton,  obtained  in  1858,  and  the  proceeds  applied, 
in  part  at  least,  to  judgments  older  than  the  deed  from  Grif- 
fin to  Skelton  as  guardian,  at  which  sale  one  Cato  was  the 
purchaser,  and  who  had  gone  into  the  possession  of  the  land 
under  such  purchase. 

Upon  these  facts  the  Court  charged  the  jury : 

1.  That  if  they  believed  the  orderof  the  Ordinary  author- 
izing Skelton  to  invest  $800  00  in  land,  was  procured  by 
fraud,  then  it  might  be  attacked  in  any  Court,  even  collater- 
ally, and  treated  as  null,  and  all  acts  of  Skelton  done  by 
virtue  of  it  were  void. 

2.  That  if  Griffin  had  sold  Skelton  the  land  and  made 
him  a  deed  thereto  before  the  order  was  passed,  the  title  to 
the  same  was  in  Skelton,  and  no  cancellation  or  destruction 
of  the  fii:st  deed  and  making  of  another  deed  to  Skelton  as 
guardian,  could  divest  his  individual  title  and  be  an  invest- 
ment for  the  benefit  of  the  wards ;  the  last  deed  was  void 
and  conveyed  no  title  to  Skelton  as  guardian. 

3.  That  Skelton  was  bound  in  good  faith  to  make  the  in- 
vestment in  land,  and  if  in  doing  this  he  failed  to  act  in  good 
fiiith  for  the  promotion  and  advancement  of  the  best  interest 
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of  the  children,  then  the  children  were  entitled  to  recover 
the  amount  shown  to  be  in  Skelton's  hands. 
To  these  several  charges  plaintiffs  in  error  excepted.  * 
Upon  the  first  proposition  stated  in  the  charge,  we  agree 
Trith  the  Court  below ;  that  is,  if  the  order  authorizing  the 
investment  was  procured  by  fraud,  then  it  could  be  impeached 
collaterally,  and  all  acts  done  by  Skelton  under  it  were  void. 

1.  All  judgments,  orders,  decrees,  or  contracts,  of  whatever 
kind,  obtained  or  procured  by  fraud,  are  mere  nullities,  and 
may  be  so  treated  by  third  persons  whenever  and  wherever 
they  are  sought  to  be  used  as  valid  judgments,  etc.  1  Green. 
Ev.,  sec.  284;  Chitty  on  Contracts,  3;  Moore  vs.  Bow- 
maker,  7;  Taunt.,  9;  Termor's  case;  2  Coke,  210;  1  Phil- 
lips^ Ev.,  341. 

2.  We  are  not  so  well  satisfied  of  the  soundness  of  the 
second  proposition  in  the  charge;  tliat  is,  that  the  second 
deed  made  by  Griffin  for  this  lot  to  Skelton,  as  guardian,  was 
void  aud  conveyed  no  title,  notwithstanding  the  cancellation 
and  destruction  of  the  first  deed;  for,  although  it  is  very 
true,  that  this  is  a  very  irregular  and  imperfect  mode  of  con- 
veyance of  land,  to  say  the  least  of  it,  still,  if  this  had  proved 
a  profitable  operation  for  the  wards,  the  rights  of  third  per- 
sons not  intervening,  we  are  not  so  sure  but  that  a  Court  of 
Equity,  on  the  application  of  the  wards,  would  not  give  effect 
to  the  transaction  for  their  benefit,  treating  the  second  deed 
of  Griffin  made  with  the  assent  and  by  the  direction  of  Skel- 
ton as  the  deed  of  Skelton. 

3.  But  it  is  altogether  unnecessary  to  discuss  this  question, 
as  the  wards  have  not  ratified  the  transaction  or  asked  for  its 
enforcement,  without  which  it  is  void  and  of  no  effect  as  to 
them;  and  in  that  sense  there  is  no  error  in  the  charge,  and 
certainly  none  in  any  sense,  under  the  facts  of  this  case,  that 
prejudices  the  plaintiffs  in  error. 

4.  To  the  third  position  assumed  by  the  charge,  we  give 
onr  unqualified  approbation  as  the  law  of  the  case ;  that  is^ 
"  that  Skelton  was  bound  to  make  the  investment  in  land  in 
good  faith,,  and  if,  in  making  the  investment,  even  with  the 
sanction  of  the  Ordinary,  he  failed  to  act  in  goOvi  faith  for 
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the  promotion  and  advancement  of  the  best  interest  of  the 
children,  then  the  plaintifi8  were  entitled  to  recover." 

The  facts  show  that  Skelton  did  not  invest  the  money  of 
his  wards  in  this  land,  but  that  he,  under  color  of  this  order, 
substituted  the  lot,  or  intended  to  do  so,  bj  this  clandestine 
arrangement  between  himself  and  Griffin,  which  belonged  to 
himself,  for  the  money  of  his  wards  that  he  had  previously 
applied  to  his  own  private  use.  And  this  was  a  complete 
reply  to  his  entire  defense. 

6.  It  is  very  quest'onable  whether  this  order  of  the  Ordi- 
nary authorizing  the  investment,  could  have  protected  the 
guardian  under  any  circumstances,  however  fair  or  in  good 
faith  he  may  have  acted ;  for  the  Act  of  17th  February, 
1854,  under  which  the  Ordinary  acted,  gives  to  the  Ordinary 
no  such  power.  That  act  authorizes  the  guardian,  with  the 
approval  of  the  Ordinary,  to  invest  surplus  money  of  the 
wards  in  slaves — not  land.  Pam.  Act  of  1853-64,  page  35. 
Neither  can  such  power  be  implied  from  the  Act  of  19th  of 
December,  1829.  Cobb  Dig.  327.  That  Act  was  intended 
to  authorize  guardians,  under  an  order  of  the  Ordinary,  to 
keep  the  slaves  of  minors  together,  and  have  them  employed 
in  such  agricultural  or  other  operations  as  the  guardian  might 
deem  manifestly  expedient,  and  when  the  minor  bad  no  land 
for  that  purpose,  the  guardian  is  authorized  by  that  act, 
with  the  approval  of  the  Ordinary,  to  invest  disposable  funds 
in  the  purchase  of  such  reasonable  portion  of  land  as  may  be 
necessary  for  the  purposes  of  the  act.  When  the  minor  has 
no  slaves  to  keep  together  or  employ  in  the  cultivation  of 
the  land,  as  appears  to  be  the  fact  in  this  case,  there  can  not 
be  the  slightest  pretext  for  the  investment  of  money  in  land. 
However,  as  it  is  not  necessary  in  the  present  case,  we  will 
not  say  how  far  such  an  order,  under  those  circumstances, 
would  or  would  not  protect  a  guardian  in  the  investment  of 
his  wards'  funds  in  land,  when  made  in  good  faith.  We  only 
say  that  that  is  questionable. 

Judgment  affirmed. 
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Present— JOSEPH  H.  LUMPKIN,  > 

RICHARD  F.  LYON,        ^Judges. 
CHARLES  J.  JENKINS,  j 


CoKSTANTiNE  WooD,  plaintiff  in  error,  vs,  Coosa  and 
Chattooga  River  Railroad  Company,  defendant  in 
error. 

1.  The  book  of  minutes  or  original  entries  kept  and  made  by  Commis- 
sioners  appointed  by  the  Legislature  for  the  organization  of  a  corpora- 
tion, is  admissible  as  evidence  in  a  suit  against  a  subscriber  for  stock 
in  such  company. 

2.  The  charter  of  the  Coosa  and  Chattooga  River  Railroad  Company 
provides  that  '*  no  subscription  (for  stock  in  such  company)  shall  be 
received  and  allowed,  unless  there  shall  be  paid  in  to  the  Commission- 
ers, at  the  time  of  such  subscription,  the  sum  of  five  dollars  on  each 
share  subscribed.''  In  a  suit  by  the  corporation  against  one  of  the 
sabscribers  for  stock,  for  installments  on  his  subscription,  who  had  not 
paid  in  the  five  dollars  a  share  at  the  time  of  subscribing :  Heldj  That 
such  subscription  was  void,  and  could  not  be  enforced,  although  the 
subscriber  had  promised  to  pay  the  installments  as  called  for— had 

XXXTT — 18. 
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attended  and  voted  as  a  stockholder  in  meetings  of  the  stockholders  in 
said  company. 
8.  A  sabscriber  for  stock  in  a  corporation  with  an  unconditional  charter, 
will  not  be  permitted,  in  a  suit  against  him  by  the  corporation  for  the 
recovery  of  installments  on  his  stock  subscription,  to  inquire  into,  and 
contest,  the  validity  of  the  charter,  or  the  right  of  the  corporation  to  its 
use,  although  he  may,  to  the  legality  and  validity  of  his  individual  sob- 
subscription. 

Complaint  in  Walker  Superior  Court.    Tried  before  Judge 
Walker,  at  the  February  Term,  1861. 

The  Coosa  and  Chattooga  River  Railroad  Company 
brought  their  action  in  Walker  Superior  Court,  against 
Constantine  Wood,  to  recover  the  sum  of  $75  00,  the  in- 
stallments due  on  five  shares  of  stock  in  said  company^ 
subscribed  by  sai^Wood. 

Defendant  pleaded  the  general  issue,  and,  in  addition 
thereto,  that  the  company  had  not  complied  with  their  char- 
ter; that  he  subscribed  his  stock  previous  to  the  time  of 
organization  of  said  company,  and  that  a  large  portion  of  its 
stock  has  since  been  illegally  transferred  to  another  charter, 
without  the  consent  of  the  stockholders. 

The  case  was  tried  at  the  February  Term,  1861.  Plaintiff 
read  to  the  jury,  from  a  small  book,  the  following  paper: 

Georgia — ^Walkeb  County  : 

We,  the  undersigned  subscribers,  agree  to  pay  to  the  Com- 
missioners of  the  Coosa  and  Chattooga  River  Railroad  Com- 
pany the  number  of  shares  of  stock  annexed  to  our  names,  at 
one  hundred  dollars  per  share,  when  said  company  shall  be 
organized,  in  such  installments  as  may  be  called  for  by  the 
directors.    Sept.  5,  1856. 

CONSTANTINE  WOOD, 
JAS.  M.  EASTERLING, 
R.  M.  POWELL. 

Plaintiff  then  introduced  Thomab  E.  Patton,  to  whose 
competency  defendant  objected,  because  it  appeared  from  the 
preliminary  examination  of  the  witness  that  he  was  a  stock- 
holder in  the  company.    The  objection  was  overruled,  the 
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Court  holding  the  witness  competent  for  the  purpose  for 
which  he  was  offered^  and  he  testified  that  a  certain  book 
shewn  to  him,  was  kept  hy  the  commissioners  appointed 
under  the  act  of  the  Legislature  organizing  the  company,  for 
the  purpose  of  recording  their  proceedings  as  such  commis- 
sioners. 

Plaintiff  then  introduced  in  evidence  the  following  extracts 
from  the  book  to  which  Patton's  testimony  relates,  to-wit : 

LaFayette,  Ga.,  3d  Nov.,  1862. 

Two  of  the  Commissioners  for  Ringgold,  B.  A.  Eamsay 
and  M.  Dickson,  met  with  the  Commissioners  of  La  Fayette, 
and  elected  James  Hoge  in  place  of  R.  N.  Acock,  resigned, 
and  appointed  the  first  Monday  in  December  next  as  a  gen- 
eral meeting. 

•     THOS.  E.  PATTON,  Sec'ry  pro  tem. 

LaFayettb,  Ga.,  Nov.  7,  1853. 

At  a  meeting  of  the  Commissioners  for  La  Fayette  this 
day,  Spencer  Marsh  resigned  his  office  as  commissioner,  and 
Edwin  Dyer  was  appointed  to  fill  the  vacancy  occasioned  by 
his  resignation. 

JAMES  HOGE,  Sec^ry  pro  tem. 

State  op  Georgia — Walker  County  : 

We,  whose  names  are  hereunto  subscribed,  agree  to  pay  to 
the  Commissioners  of  the  Coosa  and  Chattooga  River  Rail- 
road Company  the  number  of  shares  annexed  to  our  names, 
at  one  hundred  dollars  each  share,  this  15th  Oct.,  1856. 

NO.  SHARES. 

Jama  Hoge, 182 

A-W.T , 182 

A-Shaer, 182 

John  Caldwell, 182 

Dan'l  Major, 182 

John  Gray,  per  Edwin  Dyer,  Ag't, 182 

EUGofse', 182 

A,B.  Ctilbcrson, 182 
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Geoegia — Walkee  County  : 

We,  the  undersigned,  Commissioners  of  the  Coosa  and 
Chattooga  River  Kailroad  Company,  do  hereby  certify  that 
we  have  proceeded  according  to  the  provisions  of  said  char- 
ter, and  have  received  the  above  subscriptions  of  stock  from 
those  whose  names  appear  above,  with  the  number  of  shares 
to  their  names  annexed,  each  share  representing  one  hundred 
dollars.  Given  under  our  hands  and  official  signature,  this 
15th  October,  1866. 

T.  E.  PATTON,  Com'r, 
JAMES  HOGE,  Com'r, 
EDWIN  DYER,  ComV. 

Geoegia — Chattooga  County  : 

We,  whose  names  are  hereto  subscribed,  lagree  to  pay  to 
the  Commissioners  of  the  Coosa  and  Chattooga  Biver  Rail- 
road the  number  shares  annexed  to  our  names,  at  one  hun- 
dred dollars  each  share,  this  16th  October,  1856. 

NAMES.  NO.   SHAEES. 

Edwin  Dyer, 182 18,200  00 

J.  E.  Wardlaw, 182 18,200  00 

I.  R.  Gamble, 182 18,200  00 

546 
Subscribed  to  Walker  Commissioners. ...1,456 

2,002 

According  to  the  provisions  of  said  charter,  and  have  re- 
ceived the  above  subscription  of  546  shares,  at  one  hundred 
dollars  each,  making,  with  the  subscription  received  by  the 
Commissioners  of  Walker  county,  two  thousand  and  two 
shares,  it  being  the  requisite  amount  of  said  charter  for  or- 
ganization. 

A.  P.  ALLGOOD,  Com'r, 
CHARLES  PRICE,  Com'r, 
BENJAMIN  BRANNON,  ComV. 
LaFayette,  18th  November,  1856. 
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According  to  previous  notice  published  in  the  Southern^*, 
a  newspaper  published  in  the  town  of  Rome,  Georgia,  and 
also  in  the  Courier,  in  the  same  place,  in  terms  of  the  char- 
ter, the  stockholders  of  the  Coosa  and  Chattooga  River  Rail- 
road Company  met  for  the  purpose  of  organizing  said  com- 
pany, and  it  appearing  that  the  requisitions  of  the  charter 
have  been  complied  with  in  the  subscription  of  stock,  and 
tjiat  the  stock  was  represented,  we  proceeded  to  hold  an  elec- 
tion for  the  first  board  of  directors  of  said  company,  and 
upon  counting  out  the  votes,  the  following  persons  were  elec- 
ted: Edwin  Dyer,  |John  D.  Gray,  Augustus  B.  Culberson, 
Lewis  R.  Gamble,  James  C.  Wardlaw,  Daniel  Major,  James 
H(^e.    Given  under  our  hands,  etc. 

EDWIN  DYER,  Com'r, 
JAMES  HOGE,  Com'r, 
T.  E.  PATTON,  ComV. 

Resolved,  That  the  treasurer  collect  an  installment  of  five 
per  cent,  upon  the  stock  of  our  railroad  company,  and  that 
the  secretary  of  the  board  proceed  to  advertise  for  the  pay- 
ment of  the  same,  in  terms  of  the  charter. 

Hesolved,  That  we  call  for  an  installment  of  ten  per  cent., 
to  be  due  and  payable  on  the  first  Wednesday  in  January 
next,  and  that  the  secretary  publish  notice  of  said  call,  in 
terms  of  the  statute. 

To  the  introduction  of  all  and  every  portion  of  these 
extracts,  except  the  resolutions  in  regard  to  the  instalments, 
the  defendant  objected;  the  objections  were  overruled  and 
the  evidence  admitted. 

Plaintifi*  then  read  in  evidence  certain  newspapers,  shew- 
ing publication  of  the  notice  of  the  calls  for  payment  of 
stock. 

Green  G.  Gordon  testified :  That  the  plaintiff  had  an 
office  and  place  of  business  in  La  Fayette ;  had  organized  as  a 
rompany  and  commenced  work  in  constructing  a  railroad 
alK)ut  August  or  September,  1868,  and  has  continued  to 
work,  off  and  on,  ever  since ;  have  graded  some  seven  or 
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eight  miles  of  the  road,  at  an  expense,  he  thinks,  of  $15,000 
or  $20,000. 

A.  H.  MiRZE  testified :  That  the  day  before  the  letarn 
day  to  the  Court  at  which  defendant  was  sued,  he  was  going 
to  defendant's  house  to  serve  the  writ  in  this  case,  and  met 
the  defendant,  who  seemed  to  know  what  witness  was  going 
to  see  him  for,  and  stated  to  witness  tliat  he  was  then  going 
to  town  to  pay  up  his  stocks,  or  what  was  due  on  his  stock, 
when  witness  told  him  if  he  would  go  and  pay  up  like 
a  man  he  would  not  charge  any  cost. 

The  testimony  was  objected  to  by  defendant,  and  the 
objection  overruled. 

Plaintiff  here  closed. 

Defendant  introduced  as  a  witness,  Thomas  E.  Patton, 
who.  testified,  on  being  shewn  the  book,  that  the  paper 
therein  signed  by  defendant,  Esterling  &  Powell,  was  in  the 
handwriting  of  Mr.  Hoge,  and  that  witness  acted  as  com- 
missioner when  said  paper  was  executed  or  subscription 
made,  and  that  no  money  was  paid  at  that  time  or  any  other 
in  his  knowledge. 

Defendant  closed,  and  the  Court  charged  the  jury  as  fol- 
lows: 

1.  The  defendant  does  not  deny  subscribing  the  agreement 
introduced  in  evidence,  but  insists  that  he  has  two  grounds 
of  defense :  1st.  That  there  is  no  such  corporation  as  the 
Coosa  and  Chatooga  Eiver  Railroad  Company;  and  2d. 
That  if  there  be  such  a  corporation  he  is  not  a  member  of  it, 
not  having  done  anything  sufBicient  to  bind  him  to  pay  the 
stock. 

2.  The  burden  of  proof  is  on  the  plaintiff  in  these  two 
issues.  When  the  plaintiff  introduced  the  act  of  incorpora- 
tion ;  the  record  of  the  proceedings  of  the  charter  com- 
missioners certifying  that  all  the  requisites  of  the  charter 
had  been  complied  with;  the  election  of  officers  by  the 
stockholders;  the  books  of  the  corporation  containing  an 
account  of  their  proceedings,  and  proved  a  user  of  the 
privileges  of  the  franchise;  that  the  company  had  a  place 
of  business  to  carry  out  the  objects  for  which  they  were 
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incorporated,  and  that  the  business  has  been  managed  by 
directors  so  chosen,  and  that  the  corporation  has  gone  on 
and  expended  considerable  sums  in  forwarding  the  business 
of  the  corporation,  a  jonma  facie  case  of  the  existence  of  the 
corporation  according  to  the  terms  of  the  charter  is  shown, 
which,  if  not  rebutted,  would  be  sufficient  to  authorize  you 
to  find  the  issue  in  favor  of  the  plaintiff. 

3.  Something  has  been  said  about  the  recitals  in  the  cer- 
tificates by  the  commissioners,  and  I  have  been  requested  to 
charge  that  they  are  no  evidence  in  this  case.  This  I  can 
not  do.  All  of  the  certificates  are  evidence,  and  when  they 
say  the  requisites  of  the  charter,  preparatory  to  organization, 
were  complied  with,  this  is  prima  facie  evidence  of  the  facts 
so  recited. 

4.  Again,  defendant  insists  that  the  corporation  may  have 
a  legal  existence,  yet  he  is  not  a  member  of  it ;  because,  at 
the  time  of  subscribing,  he  did  not  pay  $5  00  per  share  on 
the  amount  subscribed ;  and  notwithstanding  he  agreed  to 
pay  the  five  shares  in  such  instalments  as  may  be  called  for 
hy  the  directors,  his  failure  to  pay  the  five  per  cent,  ren- 
dered hb  undertaking  nugatory,  and  relies  upon  the  case  of 
Napier  et  aL  vs.  Poe  et  oZ.,  12  Ga.  R.,  170,  as  an  authority 
in  his  favor,  and  if  all  of  the  opinion  delivered  in  that  case 
be  law  applicable  to  this  case,  defendant  is  protected  by  it. 

The  plaintiff  says  that  the  portion  of  the  opinion  relied 
on  18  mere  obiter  and  cannot  be  applied  in  this  case  under 
any  proper  view  of  the  decision,  because  that  was  a  contest 
between  two  sets  of  subscribers  as  to  which  should  be 
allowed  to  subscribe  for  the  stock  under  a  bank  charter,  and 
that  was  the  only  question  properly  before  the  Court  for 
adjudication.  And  again,  as  said  by  the  Judge  of  the 
Supreme  Court,  in  Mitchell  vs.  Rome  Railroad  Company,  17 
Ga.  B.,  591,  there  is  not  the  same  reason  why  the  payment 
of  some  part  of  the  stock  in  a  railroad  corporation  should 
be  made  a  condition  precedent  to  the  corporation  going 
into  operation  that  there  is  that  the  payment  of  some  part  of 
the  stock  of  a  banking  corporation  should  be  made  a  con- 
dition precedent  to  such  a  corporation  going  into  operation ; 
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for  if  a  bank  fails  the  public  suffer — if  a  railroad  company 
fails  the  stockholders  suffer. 

Plaintiff  further  insists  that  the  payment  of  the  five  per 
cent,  was  a  provision  in  its  favor^  and  if  the  commissioners 
and  the  corporation  saw  proper  to  receive  and  allow  the  sub- 
scription without  it^  and  affirms  and  accepts  it  as  valid,  that 
defendant  can  not  set  up  this  indulgence  to  himself  as  a 
release,  because  there  is  nothing  in  its  character  which  makes 
such  subscription  void.  On  this  subject  I  charge  you  that  it 
is  no  defence  to  this  action  that  the  commissioners  waived 
the  necessity  of  defendant's  paying  the  five  per  cent,  and 
that  it  does  not  lie  in  his  mouth  to  say  that  his  subscription, 
so  received  and  allowed  by  the  commissioners,  is  for  that 
reason  void. 

5.  Here  it  is  not  denied  that  the  plaintiff  has  gone  for- 
ward in  making  the  road,  several  miles  have  been  graded  at 
a  considerable  expense,  various  rights  have  accrued  and 
obligations  been  incurred,  and  it  is  admitted  that  defendant, 
when  sued,  said  he  was  going  to  La  Fayette  to  pay  the  "calls" 
on  his  stock,  and  was  thus  recognizing  both  the  existence  of 
the  corporation  and  his  liability  to  pay  this  stock.  These 
facts,  not  controverted  by  counsel,  are  proper  to  be  taken 
into  consideration  in  deciding  whether  the  defendant  is  liable 
in  this  case  or  not. 

6.  Counsel  for  defendant  request  the  Court  to  charge  the 
jury  that  although  they  may  believe,  under  the  instructions 
given  them  by  the  Court,  that  the  subscription  of  defendant 
was  a  good  one  and  constituted  him  a  subscriber,  yet,  before 
the  plaintiff  had  a  right  to  call  on  the  defendant  to  pay  np 
any  portion  of  his  stock  so  subscribed  by  him,  the  plaintiff 
must  prove  to  your  satisfaction  that  two  thousand  shares  of 
the  capital  stock  of  said  company,  including  that  subscribed 
by  defendant,  had  been  subscribed  for,  and  ^5  00  on  each 
share  paid  at  the  time  of  subscription.  I  can  not  give  this 
charge. 

To  the  charge  of  the  Court  and  the  refusal  to  charge  as 
requested,  defendant  excepted. 

The  jury  found  a  verdict  in  favor  of  the  plaintiff,  and  defen* 
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daut  filed  his  bill  of  exceptions,  complaining  of  the  rulings  of 
the  Court  in  admitting  the  evidence  objected  to^  the  charge 
of  the  Court  as  given^  and  the  refusal  to  charge  as  requested 
bj  defendant 

Dougherty,  Dabney,  Farris,  for  plaintiff  in  error. 

Underwood,  Wright,  Culberson,  for  defendant  in 
error. 

By  (he  Court, — Lyon,  J.,  delivering  the  opinion. 

This  was  an  action  by  the  C<5osa  and  Chattooga  River 
Railroad  Company,  in  the  Superior  Court  of  Walker  county, 
against  Constantine  Wood,  for  the  sum  of  $75  00;  two 
installments  of  five  and  ten  per  cent,  on  five  shares  in  the 
capital  stock  of  said  company,  for  which  said  Wood  is  alleged 
to  be  a  subscriber  therein. 

On  the  trial,  the  plaintiff  in  said  action  offered  in  evi- 
dence the  original  book,  kept  by  the  commissioners  appointed 
by  the  charter  for  organizing  said  company,  for  the  purpose 
of  entering  and  recording  therein  their  proceedings  as  such 
commissioners,  together  with  the  acts,  resolutions  and  pro- 
ceedings of  said  commissioners,  as  recorded  therein ;  said 
book  having  first  been  identified  as  the  book  of  original 
entries,  by  the  suppletory  oath  of  Thomas  Patton,  one  of  the 
stockholders,  (whose  testimony  for  that  purpose  was  objected 
to  bj  defendant,  but  waived  in  the  argument  before  us.)  The 
defendant  objected  to  the  entries  therein  as  evidence  against 
him.  The  Court  overruled  the  objection,  and  that  is  the 
first  ground  of  error  complained  of. 

1.  We  do  not  think  the  objection  well  taken.  This  was 
the  book  or  minutes  of  the  action  of  the  commissioners, 
appointed  in  the  charter  for  the  organization  of  the  com- 
pany. They  were  required  to  keep  books  of  subscription, 
sum  up  and  certify  the  amount  of  the  same,  to  organize  the 
company,  and  make  a  record  of  their  proceedings  in  the  elec- 
tion of  the  board  of  directors.  These  entries,  put  in  evidence, 
are  the  acts  done  by  said  commissioners,  in  their  official 
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capacity,  and  in  pursuance  or  execution  of  their  iK>wer8,  vested 
in  them  by  their  charter,  and  could  not  have  been  preserved 
or  proven  well  in  any  other  way.     The  rule  of  evidence  oq 
this  subject  is,  that  entries  made  by  third  persons,  in  the  dis- 
charge of  their  official  duties,  are  admissible  as  evidence, 
when  the  entry  is  one  that  it  was  the  duty  of  such  person  to 
make,  or  when  it  belonged  to  the  transaction,  as  phrt  thereof, 
or  its  usual  and  proper  concomitant.     It  must  speak  only  to 
that  which  it  was  his  duty  or  business  to  do,  and  not  to  extra- 
neous or  foreign  circumstances.     The  party  making  it  must 
have  had  competent  knowledge  of  the  fact,  or  it  must  have 
been  part  of  his  duty  to  have  known  it.    There  must  have 
been  no  particular  motive  to  enter  that  transaction  &lsely, 
more  than  any  other,  and  the  entry  must  have  been  made  at 
or  about  the  time  of  the  transaction  recorded.     In  such  cases 
the  entry  is  admitted  as  original  evidence,  being  part  of  the 
res  gestce.     Here  the  entries  put  in  evidence  were  such  as 
were  the  duty  of  the  commissioners  to  make,  and  which 
belonged  to  the  transaction  as  parts  thereof.     They  speak 
only  to  those  things  which  were  their  duty  to  do.     They 
not  only  had  knowledge  of  the  facts,  but  it  was  their  duty  to 
know  them,  and  there  was  no  particular  motive  that  this 
Court  can  see,  or  has  been  suggested,  to  enter  these  transac- 
tions falsely,  more  than  any  other,  and  they  were  made  at  or 
about  the  time  of  the  transaction  recorded.     There  the  entries 
relate  to  the  meetings  and  actions  of  the  commissioners  as 
such,  to  the  subscriptions  of  stock,  the  amount  of  the  same, 
and  the  election  and  organization  of  the  board  of  directors 
and  the  company — just  what  the  charter  required  of  them  as 
commissioners. 

The  remaining  exceptions  are  to  the  charges,  and  refusal  to 
charge  on  request  of  counsel  for  defendant. 

The  defendant  relied  on  two  grounds  of  defense  to  tbe 
action: 

1.  That  his  individual  subscription  had  not  only  not  been 
made  in  terms  of  the  charter,  but  that  it  had  been  reoeired 
and  allowed  by  the  commissioners  in  direct  violation  of  its 
express  provisions  in  this,  that  the  sum  of  five  dollars  on 
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each  share  had  not  been  paid  in  to  the  commissioners  before 
such  subscription  bad  been  received  and  allowed,  and  that 
such  subscription  was  therefore  not  obligatory  on  them,  and 
could  not  be  enforced  by  the  corporation. 

2.  That  the  company  had  not  been  organized  in  pursuance 
of  the  provisions  of  the  charter,  by  the  actual  subscription  of 
two  thousand  shares  in  the  capital  stock  of  said  company  in 
terms  of  the  charter  before  its  organization  by  the  commis- 
sioners, and,  therefore,  the  plaintiff  could  not  recover :  in 
other  words,  that  the  corporation  were  illegally  exercising 
the  franchise  of  this  legislative  grant  of  incorporation. 

The  first  position  goes  only  to  the  liability  of  the  defend- 
ant to  pay  for  his  stock ;  and  the  second,  to  the  validity  of 
the  charter. 

2.  As  to  the  first  position :  The  provisions  of  the  charter 
on  this  subject  are  as  follows :  "  and  no  subscription  shall  be 
received  and  aUowed^  unless  there  shall  be  paid  to  the  eommis- 
sianers,  at  the  time  of  such  stibscription,  the  sum  of  five  dolr 
lars  on  each  share  subscribed^  for  which  the  commissioners 
shall  give  to  the  subscriber  a  certificate,  setting  forth  the 
number  of  shares  taken  by  each  subscriber,  and  amount  per 
share  paid  them.^'  It  being  in  proof  that  this  provision  of 
the  charter  was  not  complied  with  by  the  defendant  at  the 
time  of  subscription,  or  since ;  in  fact,  the  amount  then  re- 
quired to  be  prepaid  formed  a  part  of  the  sum  for  which  this 
suit  was  brought.  The  Court  charged  the  jury,  that  ^'it  is 
DO  defence  to  this  action  that  the  commissioners  waived  the 
necessity  of  flefendant's  paying  the  five  per  cent.,  and  that  it 
does  not  lie  in  his  mouth  to  say  that  his  subscription,  so  re- 
ceived and  allowed  by  the  commissioners,  is,  for  that  reason, 
void."  Was  that  charge  right  ?  We  think  that  it  was  not. 
The  commissioners  were  the  appointed  agents  of  the  Legis- 
tare  to  open  books  and  receive  subscriptions  to  the  capital 
stock  of  the  company ;  but  in  the  exercise  of  this  power 
they  were  limited  to  the  terms  and  manner  of  subscription 
prescribed  by  the  Legislature,  from  which  the  power  was 
derived,  and  a  subscription  taken  or  allowed  by  them  in  vio- 
lation of  their  instructions,  as  contained  in  the  grant,  is  void 
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and  of  no  effect  whatever.  Here  the  commissioners  were 
expressly  prohibited  from  receiving  and  allowing  any  sub- 
scription, unless  the  sum  of  five  dollars  on  each  share  was 
paid  to  them  at  the  time  of  subscription.  Yet  this  subscrip- 
tion was  received  and  allowed  without  the  payment  of  five 
dollars  on  each  of  the  shares  at  the  time  of  subscription,  or 
at  any  other  time  before  or  since.  Such  subscription,  there- 
fore, was  not  only  without  authority,  but  in  direct  violation 
of  express  instructions,  and  is,  therefore,  void.  It  does  not 
invest  the  subscriber  with  any  of  the  privileges  of  a  corpo- 
rator, nor  does  it  render  him  liable  therefor  as  a  subscriber, 
stockholder,  or  otherwise. 

The  principle  here  stated  is  expressly  recognized  in  Poe  vs. 
Napier,  12  Ga.,  182.  That  was  a  contest  between  two  sets 
of  subscribers  to  the  capital  stock  of  the  Manufacturers' 
Bank  of  Macon.  Robert  Collins  and  others,  the  first  sub- 
scribers in  point  of  time,  subscribed  for  the  whole  amount  of 
the  capital  stock,  paying  to  the  commissioners  ten  per  cent 
in  drafls,  at  thirty  days,  on  New  York,  and  partly  in  drafts 
on  the  banks  in  Macon,  which  drafts,  when  due,  were  paid 
in  specie.  Leroy  Napier  and  others,  the  second  set,  subse- 
quently offered  to  subscribe  for  the  whole  amount,  tendering 
to  the  commissioners  ten  per  cent,  in  cash.  The  charter  pro- 
vided, amongst  other  things,  that:  "When  the  amonnt  of 
^250,000  00  shall  have  been  subscribed,  bonafide^  and  the 
sum  of  ten  per  cent,  thereon  shall  have  been  paid  in  gold  or 
silver,  or  the  bank  notes  of  this  State  paying  specie/'  an 
organization  was  authorized.  Napier  and  his  associates 
claimed  that  the  first  subscription  was  illegal,  because,  under 
the  act  of  incorporation,  it  was  the  duty  of  the  commissioners 
to  disallow  all  subscriptions,  unless  accompanied  by  theactaal 
payment  of  money,  or  a  tender  of  it  in  gold,  silver,  or  the 
notes  of  specie-paying  banks.  This  brought  up  the  question 
involved  in  this  case  directly  for  the  adjudication,  and  this 
Court,  on  the  point  made,  says:  "If,  indeed,  it  is  true  that 
the  act  requires  the  money  to  be  paid  at  the  time  when  the 
subscription  is  made,  then  I  admit  that  there  is  no  escape 
firom  the  conclusion  of  the  counsel  for  the  plaintiff  in  error. 
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Por,  if  that  is  required^  the  subscription  would  be  void,  no 
matter  what  other  evidence  is  furnished  in  the  record  that  the 
subscription   is  bona  JideJ'    But  the  Court  held,  that  the 
subscription  and  payment  of  ten  per  cent,  were  not  required 
by  the  act  to  be  done  simultaneously,  and  that  the  subscrip- 
tion was  not  therefore  void.     This  opinion  was  not  an  obiter 
dictum,   but  was  an   adjudication,  necessarily,  of  the  point 
involved,  and  we  reiterate  and  re-affirm  that  decision  as  a 
sound   exposition  of  the  law  on  this  question.     Again,  in 
Mitchell  vs.  The  Rome  Railroad  Company,  17th  Ga.,  574, 
the  Court  re-asserted  the  same  princip^.     In  that  case  the 
note  sued  upon  was  given  in  place  of  payment  of  cash  of  the 
first  installment  for  stock.   The  4th  section  provided :  '^  Upon 
the  subscription  for  shares  in  said  stock,  the  subscribers  shall 
pay  the  sum  of  five  dollars  upon  each  share  subscribed  for 
by  such  subscribers :  Provided,  that  said  company  may  com- 
mence the  construction  of  their  railroad  and  boating  so  soon 
as  three  thousand  (shares)  shall  be  subscribed.^'     Mitchell 
insisted,  that  as  the  five  dollars  on  each  share  had  not  be^n 
paid  in  before  organization,  the  organization  was  illegal,  and 
the  acts  done  under  the  same  not  binding."     The  Court  held, 
that  the  subscription  might  be  made  at  one  time,  and  the 
payment  of  five  dollars  per  share  at  another :  that  the  pay- 
ment of  the  five  dollars  per  share  was  not  a  condition  prece- 
dent, either  to  the  existence  of  the  company  as  a  corporation, 
or  to  its  right  to  commence  business.     "Doubtless,"  says  the 
Court,  "if  this  payment  were  a  condition  precedent  to  organ- 
isition,  the  acts  done  by  the  company,  unless  this  condition 
had  been  complied  with,  would  be  void."     And  void,  not- 
withstanding any  subscriber  might  have  participated  iu  them, 
and  given  them  his  sanction,  or  might  have  taken  part  in  any 
pretended  organization,  and  even  have  become  a  director 
under  a  pretended  organization.     Here  we  might  end  the 
discussion  on  this  point,  but  as  other  adjudications  were  re- 
ferred to  and  relied  on  in  the  argument,  on  both  sides,  it  is 
necessary  that  I  should  notice  them,  which  I  will  do  as  briefly 
as  possible : 
The  first  case  referred  to,  and  relied  on,  iu  support  of  the 
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decision  of  the  Court  below,  is  that  if  Jenkins  vs.  Union 
Turnpike  Co.,  1  Caines  N.  Y.  Rep.,  481.  In  that  case  suit 
was  brought  for  the  amount  of  two  installments  or  calls  on 
subscription  for  stock  in  the  company.  The  charter  required 
that  "every  subscriber  shall,  at  the  time  of  subscribing,  pay 
in  to  either  of  the  said  commissioners  the  sum  of  ten  dollars 
for  each  share  subscribed.''  This  payment  bad  not  been 
made.  It  was  insisted,  that  a  recovery  could  not  be  had, 
because  there  was  no  consideration  for  the  promise,  the  ten 
dollars  not  having  been  paid ;  that  was  urged  as  a  distinct 
objection  to  the  recovery,  in  connection  with  the  want  of  con- 
sideration. 2.  That  the  commissioners  did  not  give  the  notice 
required  by  the  act,  to  choose  directors  as  soon  as  one  thou- 
sand shares  were  subscribed.  3.  That  no  order  of  the  presi- 
dent, directors  and  company,  requiring  the  payment  of  the 
installment  in  question,  was  stated  in  the  declaration.  4.  That 
the  mode  of  enforcing  subscription  for  stock  prescribed  by 
charter,  in  case  of  non-payment,  was  by  forfeiture,  and  not 
by  suit. 

The  Superior  Court  overruling  the  several  oljections, 
held  that  the  subscription  was  recoverable.  Courts  since 
that  time  have  been  in  great  doubt  as  to  the  ground  on 
which  the  Court  made  that  decision.  The  charter  prescribed 
the  form  of  subscription  to  be  made ;  and  the  subscription 
having  been  made  in  that  form,  the  Court  says:  ''We  can 
not  discover  any  ground,  on  which  the  promise  ought  to  be 
considered  as  void.  The  subscription  was  taken  by  com- 
missioners, who  were  authorized  to  receive  it,  and  in  the 
form  prescribed  by  tlie  act.  That  form  contains  an  absolute 
promise  to  pay  the  meney  to  the  president,  directors,  and 
company.  On  one  side  the  interest  of  the  company  in  sell- 
ing the  shares,  and  the  public  advantage  to  be  derived  from 
the  success  of  the  institution,  and  on  the  other  the  expected 
profit  to  accrue  from  the  stock,  were  sufficient  consideration 
to  uphold  the  promise.  By  force  of  the  act  itself,  also,  it 
must  be  considered  as  good.  The  Legislature  must  also  liave 
intended,  that  it  should  be  obligatory;  for  else  the  fdrmal 
manner  in  which  it  was  prescribed  to  be  taken,  would  be  «en.£e- 
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kss  and  nugatory^     In  relation  to  the  non-payment  of  the 
$10  00  per  share,  at  the  time  of  the  subscription,  the  Court 
says,  that  "  the  subscription  was  for  the  full  sum  originally 
due  for  each  share.     The  ^10  00  on  each  share  were  due 
ioimediately,  and  the  engagement  with  respect  to  that  sum, 
was  like  a.  note  or  obligation  payable  on  demand.     The  con- 
tract was  complete,  and  the  defendant  had  a  right  to  tender 
the  payment  of  the  §10  00  and  demand  its  performance  on 
the  parj;  of  the  company,  who  had  an  equal  right  to  enforce 
it  against  him."     Now  it  must  be  manifest,  that  whatever 
may  have   been  the  ground  on  which  the  Court  put  its 
decision,  it  was  not  impressed  with  the  conviction  tliat  the 
pubscription  was  in  derogation  of  the  charter,  or  that  the 
commissioners  violated  their  duty  in  receiving  the  subscrip- 
tion without   the  payment  of  the  $10  00;    that  was   not 
regarded  as  a  condition  precedent,  but  that  inasmuch  as  the 
subscription  was  made  in  accordance  with  the  form  prescribed 
hy  the  charter,  it  was  a  good  and  valid  one.     Here,  then,  is 
the  difference  between  that  case  and  the  one  before  us :  In 
that  a  form  of  subscription  was  prescribed  that  was  followed 
by  the  subscribers.     The  commissioners  were  not  prohibited, 
a<  io  this,  from  receiving  and  allowing  subscription  unless 
the  $10  00  were  paid  at  the  time.     The  Court,  in  that  case, 
regarded  the  charter  as  complied  with ;  in  this  we  hold  its 
j>lain  letter  to  have  been  violated.     That  adjudication,  there- 
fore, can  not  be  an  authority  in  this  case.     From  the  decision 
of  the  Superior  Court  an  appeal  was  taken  in  this  case  to 
the  Court  of  Errors,  and  on  the  hearing,  the  judgment  of 
the  Superior  Court  was  reversed,  on  the  ground,  that  the 
^ubseription  was  void  for  the  non-payment-of  the  $10  00  at 
tiic  time  of  subscription.     The  Court  says:  "The  acts  to  be 
J  performed  by  the  commissioners  were  merely  preparatory  to 
'.'5   (the  corporation's)  creation.    To  give  effect  to  their  acts, 
tlicir  power  must  be  strictly  pursued.     They  had  no  discre- 
r/on  or  latitude  of  action.     Their  line  of  conduct  was  marked 
vith   the  utmost  precision.     They  were  directed  to   exact 
tiom   the  persons  who  were  to  be  admitted  members  of  the 
rporation,  both  subscription  and  payment  as  a  condition 
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precedent  to  their  admission.     If  they  omitted  either  to  mb- 
scribe,  or  to  pay,  they  did  not  come  within  the  terms  of 
admission.     If  so,  tiie  bare  act  of  subscription  was  wholly 
nugatory.     The  subscribers  who  were  to  meet^  could  only 
constitute  themselves  such  within  the  intent  of  the  statute 
by  a  compliance  with  the  terms  prescribed  by  it.     When  the 
corporation  was  organized^  the  directors  might  dispense  with 
the  exaction  of  the  first  payment.     But  if  they  did  so,  there 
was  no  ground  for  extending  the  doctrine  of  relation,  to  the 
transaction,  so  as  to  bring  it  within  the  rules  applying  to 
mutual  contracts.     For  if  the  doctrine  of  relation  is  to  be 
applied,  it  will  carry  it  to  a  period  beyond  the  existence  of 
the  body  politic,  with  whom  the  contract  is  supposed  to  have 
been  made.     If  the  defendant  had  affirmed  the  contract,  in 
all  time  intermediate  the  affirmance  and  the  subscription,  the 
contract  had  been  suspended.     Now  it  is  a  well  established 
rule,  that  to  give  effisct  to  mutual  contracts,  a  unity  of  time 
as  to  their  commencement,  so  as  to  bind  both  parties  from  the 
same  point  of  time,  is  essential.     It  did  not  constitute  a  con- 
tract, for  the  contract,  if  any,  was :  "  I  agree  to  pay  $25  00 
for  every  share  I  acquire  by  this  subscription,*'  and  if  none 
were  a/iquired  none  were  to  be  paid  for.     1  Caine's   Reports, 
86.     And  this-  latter  ruling  has  been  constantly  adhered  to 
since  that  time  by  the  Court  of  New  York,  as  the  law  of 
that  State  on  this  subject,  and  we  think  it  decidedly  the 
better  decision  upon  principle  and  reason.     Goshen  Turn- 
pike Co.  vs.  Hurtiu,  2  Johns,  217 ;  The  Highland  Turn- 
pike Co.  vs.  McKean,  11  Johns,  98.     Two  other  cases  were 
referred  to  and  relied  on,  McRae  vs.  Russell,  12  Iredell,  244. 
In  that  case  the  subscciber  for  stock  was  required  to  pay  the 
commissioners,  $5  00  on  each  share  subscribed,  and  on  non- 
paymait  the  aubscription  was  declared  void.     The  subscriber 
had  not  paid  this  sum,  but  instead,  had  given  his  bond,  on 
which  the  suit  was  brought.   Chancellor  Ruffin  held,  that  ''  it 
is  true,  the  act  says  his  subscription  was  void,  unless  he  paid 
the  first  installment.     That  only  proves,  that  no  recovery  could 
be  had  on  the  svbscription.     But  it  does  not  show,  that  if 
instead  of  paying  cash  he  got  a  receipt  for  it  by  giving  his 
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t)ODd|  tlie  bond  woald  also  be  void.''  So  in  the  other  case 
of  the  Greenville  and  Columbia  Railroad  Company  vs. 
Woodsides^  5  Rich.  S.  C.  Rep.,  145.  The  subscriber^  at  the 
time  he  subscribed  for  the  shares  in  the  company's  stock,  did 
not  pay,  as  directed  by  the  charter,  $25  00  in  money,  but 
gave  his  note  to  commissioners  on  which  the  suit  was 
brought.  The  Court  held :  '^  If  the  defendant  had  done  no 
more  than  subscribe  for  the  shares  there  would  be  authority 
for  saying,  that  a  subscription  without  payment  was  a  viola- 
tion of  the  terms  on  which  the  charter  was  granted,  and  a 
fraud  on  the  public."  *^  Here  the  defendant  gave  his  note 
for  the  payment,  and  received  his  receipt  for  the  same  as 
money."     He  was,  therefore,  held  liable. 

One  other  case  was  referred  to  and  relied  on  by  counsel 
for  defendant  in  this  record — ^that  of  Tar  River  Navigation 
Company  vs.  Neal,  3  Hawks's  Rep.,  20 ;  but  as  that  case  is 
applicable  to  the  next  point,  and  not  this,  I  will  notice  it 
more  particularly  in  that  connection.     The  identical  case 
made  in  this  case  was  considered  in  the  Supreme  Court  of 
Pennsylvania :  Hibernia  Turnpike  Company  vs.  Henderson, 
8  Sergeant  &  Rawle,  217.    That  was  a  suit  to  recover  the 
5i]m  of  five  dollars  for  a  subscription  for  a  share  in  that  com- 
pany.   In  the  charter  it  was  provided  "  that  every  person 
offering  to  subscribe  in  the  said  books,  shaU  previously  pay  to 
the  aUending  commissioners  the  sum  of  jive  dollars  for  each 
and  ecery  share  to  be  siibsoribedJ'    The  Court  held  the  pay- 
ment of  the  five  dollars  a  condition  precedent  to  the  becom- 
iog  a  subscriber  or  shareholder,  and  as  this  payment  was  not 
naade^  that  the  subscription  was  void^  and  could  not  be  en- 
ibroed*    Using  this  strong  language,  "Words  more  strong, 
and  an  intention  more  clearly  expressed,  to  make  the  pay- 
meat  of  the  five  dollars  a  condition  precedent  to  the  subscrip- 
tion^ can  not  be  conceived.     By  what  authority,  then,  could 
the  commisaioners,  or  the  corporation,  dispense  with  the  con- 
dilioa?     ^  corporation  being  the  mere  creature  of  law,  can 
act  is  JBO  other  manner  than  the  law  prescribes,  and  must  not 
^  pgBBiiited  to  enter  into  a  contest  with  the  Legislature  con- 
the  policy  or  expediency  of  the  terms  which  have 
^0X4.  xxxn— 19. 
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been  dictated/'    Assumiug  that  it  was  the  intent.of  the  law 
that  no  subscription  should  be  received,  without  a  previous 
payment  of  the  five  dollars  a  share,  the  case  will  be  reduced 
to  this  simple  question :     Can  a  contract  be  enforced  in  a 
Court  of  justice  which  was  made  in  violation  of  an  Act  of 
Assembly?    It  is  not  the  first  time  this  question  has  been 
asked  in  this  Court,  and  it  has  received  but  one  answer, 
*^the  contract  cannot  be  enforced"     I  consider  the  contract  in 
this  case  as  void  ab  initio.     The  commissioners  had  no  right 
to  receive  the  subscription,  or  the  corporation  to  ratify  it. 
It  was  flying  in  the  face  of  the  law  under  which  they  drew 
their  breath.     I  would  willingly  have  supported  this  action, 
if  possible,  because  it  is  with  an  ill  grace  that  a  man  puts 
his  hand  to  a  contract,  by  which  he  expects  to  be  benefitted, 
and  afterwards  refuses  to  comply  with  it.    But  it  has  struck 
me  in  one  strong  point  of  view,  on  which  I  cannot  shut  my 
eyes.    The  subscription  was  taken  in  direct  opposition  to  the 
Act  of  Assembly.    It  was,  therefore^  void.    So  of  this  case. 
The  corporation  depended  for  its  existence  purely  on  the  will 
of  the  Legislature,  who  had  the  power  and  the  right  to  dic- 
tate the  terms  and  conditions  on  which  one  could  become  a 
member  thereof,  and  entitled  to  the  privileges  and  benefits  of 
the  grant.     The  condition  prescribed  in  this  charter  to  mem- 
bership, was  the  payment  of  five  dollars  on  each  share  sub- 
scribed, at  the  time  of  such  subscription,  and  without  which 
no  subscription  *' should  be  received  or  allowed."    The  sub- 
scribers had  not  paid  the  five  dollars;  hence,  his  was  no 
subscription  ;  it  amounted  to  nothing,  and  could  not  I)e  col- 
lected ;  for,  to  allow  such  subscription  enforced,  would  be  to 
admit  the  subscriber  a  member  of  the  corporation  against  the 
express  declaration  of  the  statute.    This  cannot  be.     It  is 
said  that  the  defendant  has  ratified  his  subscription  by  offer- 
ing, subsequently,  to  pay  calls  on  that  subscription,  by  voting 
in  the  organization,  and  otherwise  acting  as  a  member  of  the 
corporation.    These  were  not  the  things  prescribed  by  the 
act  to  enable  him  to  become  a  member  of  the  corporation. 
How  can  they  have  that  effect  when  the  terms  of  admission 
prescribed  have  not  been  performedf    It  is  said,  too,  that  the 
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company  has  been  organized  on  the  faith  of  his  subscription^ 
and  that  of  others;  that  the  company  have  commenced  the 
building  of  the  road,  and  have  expended  large  sums  of 
money  on  the  same;  and  that  to  allow  the  defendant  to  avoid 
his  subscription,  on  the  score  of  its  illegality,  or  otherwise, 
would  be  to  allow  him  to  commit  a  fraud  on  others,  who  have 
subscribed  innocently  and  in  good  faith,  by  compelling  them 
to  have  the  burden  of  his  subscription  as  well  as  their  own. 
If  this  were  an  action  by  one  who  had  subscribed  for  stock 
on  the  £uth  of  this  subscription,  believing  it  to  have  been 
made  in  compliance  with  the  charter,  and  who  had  been  in- 
jured thereby,  this  might  be  a  good  argument  to  authorize  a 
recovery  in  such  action;  but  it  cannot  be  a  reason  to  author- 
ize a  recovery  by  the  corporation  of  a  subscription  made  in 
direct  violation  of  the  charter. 

Counsel  for  plaintiff  in  error  requested  the  Court  to  charge 
the  jury,  that  '*  Before  a  right  to  call  on  the  defendant  to 
pay  up  any  portion  of  stock  (allowing  his  subscription  to  be 
good)  so  subscribed  by  him,  the  plaintiff  must  prove  to  their 
satisfaction,  that  two  thpusand  shares  of  the  capital  stock, 
including  that  subscribed  by  defendant,  has  been  subscribed 
for,  and  five  dollars  on  each  share  paid  at  the  time  of  sub- 
scription.^'  The  Court  refused  to  give  the  charge,  and  this 
forms  the  third  ground  of  exceptions. 

We  hold  that  this  I'equest  was  properly  refused.  The 
question  made  in  this  request  differs  from  that  involved  in 
the  charge  already  discussed,  in  this,  that  it  goes  to  the  valid- 
ity of  the  charter,  the  orgs^nization  of  the  company  under  it, 
and  the  right  of  the  corporators  to  the  use  of  it.  The  other 
goes  only  to  the  liability  of  this  particular  subscriber.  The 
one  depends  upon  the  will  of  the  Legislature,  the  other  upon 
the  legeAhy  of  the  contract  of  the  defendant  ui;der  the  char- 
ter. While  the  defendant  cannot  avail  himself  of  the  one  as 
a  defense  to  an  action  by  the  company  against  him,  he  may 
of  the  other.  He  cannot  say  that  the  corporation  with  whom 
he  has  treated  or  dealt,  as  a  corporation,  is  not  rightfully  in 
the  exercise  of  its  powers,  because  the  company  having  been 
established  by  the  Legislature,  and  in  the  manner  pointed  out 
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by  the  act;  although  the  commissioners  appointed  by  the  act 
to  organize  the  company,  may  have  improperly  exercised  the 
powers  conferred  upon  them.  Those  in  possession,  and 
actually  in  the  exercise  of  the  corporate  rights,  shall  be  con- 
sidered as  rightfully  there  against  wrong  doers.  /The  validity 
of  the  charter,  the  right  of  those  in  possession  to  its  use, 
cannot  be  called  in  question  collaterally,  but  only  at  the  in- 
stance of  the  government,  in  a  proceeding  instituted  directly 
for  that  purpose. /if  there  has  been  an  usurpation,  it  is  upon 
the  right  of  the  sovereign  alone,  and  its  acquiescence  therein 
is  a  waiver  of  the  usurpation,  and  evidence  that  all  things 
have  been  righfuUy  performed.  Tar  River  Navigation  Co. 
vs.  Neal,  3  Hawks.,  520.  Kisha,  Coquillas  and  Centre 
Turnpike  Co.  vs.  McConaly,  1  S.  &  R.,  144.  Slee  vs.  Bloom, 
5  Johns.  Ch.  381.  Williams  vs.  Southern  Bank,  25  Ga.,  536. 
Let  the  judgment  be  reversed. 


John  Killet,  plaintiff  in  error,  va.  The  State  of  Geor- 
gia, defendant  in  error. 

1.  On  the  trial  of  an  indictment  for  carrying  weapons  in  violation  of 
law,  the  Judge  charged  the  jary,  ''  that  if  the  defendant  carried  the 
pistol,  with  only  the  butt  exposed  to  view,  and  the  barrel  concealed, 
this  was  not  carrying  it  in  an  open  manner  and  fully  exposed  to  view, 
and  they  would  be  authorized  to  find  him  guilty:"  Hdd,  That  this 
charge  was  erroneous.  The  charge  should  have  been,  '^  that  if  the 
defendant  carried  the  pistol,  so  exposed  to  view,  that  it  could  readily 
be  seen  and  recognized  as  a  pistol,  by  one  having  his  person  in  view, 
he  carried  it,  in  legal  contemplation,  in  an  open  manner,  and  fuWy 
exposed  to  view ;  hut  if  it  were  so  far  concealed,  though  partially  ex- 
posed, that  it  could  not  be  readily  seen  and  recognized  as  a  pistoU  it 
was  carried  in  a  manner  forbidden  by  the  statute,  and  the  defendant 
was  guilty." 

Indictment  for  misdemeanor,  in  Chattooga  Superior  Court. 
Tried  before  Judge  Dawson  A.  Walker,  at  September  Terra, 
1860. 
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John  Sillet  was  indicted  for  carrying  a  pistol,  in  violation 
of  the  statute  of  this  State  against  carrying  weapons  con- 
cealed. 

The  testimony  adduced  on  the  trial  showed  that  on  the 
26th  day  of  December,  1859,  and  during  Christmas  holidays, 
the  defendant  with  quite  a  number  of  other  persons,  were 
assembled  at  the  house  of  a  Mr.  McCollum,  in  Chattooga 
county,  and  that  the  defendant  had  a  single-barreled  pistol, 
which  he  was  frequently  shooting — that  all  the  persons  pres- 
ent seemed  to  know  that  he  had  the  pistol,  and  could  gener- 
ally see  it  entire,  when  they  looked  at  defendant — that  once, 
during  the  day,  a  witness  saw  him  have  the  pistol  at  his  side, 
under  the  waistband  of  his  pantaloons,  with  the  butt  stick- 
ing out  and  the  barrel  concealed. 

After  the  testimony  had  closed,  the  presiding  Judge  charged 
the  jury,  that  "  if  the  defendant  carried  the  pistol  in  his 
pocket,  with  only  the  butt  exposed  to  view,  while  the  bari'el 
was  concealed,  this  would  not  be  carrying  it  in  an  open  man- 
ner, and  fully  exposed  to  view,  and  under  this  state  of  facts 
you  would  be  authorized  to  find  the  defendant  guilty." 
The  jury  found  the  defendant  guilty. 
Counsel  for  defendant  then  moved  for  a  new  trial,  on  the 
grounds — 

1st  That  the  verdict  was  not  sustained  by  the  evidence, 
contrary  to  the  evidence,  without  sufficient  evidence,  and  con- 
trary to  law. 

2d.  That  the  verdict  was  contrary  to  the  charge  of  the 
Court. 

3d.  That  the  charge  of  the  Court  (as  herein  before  set 
forth,)  was  contrary  to  law. 

The  presiding  Judge  overruled  the  motion,  and  refused  to 
.^rant  the  new  trial,  and  the  writ  of  error  in  this  case  is 
LToaght  to  reverse  that  judgment, 

Joseph  Glenn  and  J.  A.  Glenn,  for  plaintiff  in  error. 

J.  A.  W.  Johnson,  (Solicitor  General,)  for  defendant  in 
error. 
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By  the  Court — Jenkins,  J.,  delivering  the  opinion. 

The  question  upon  which  this  case  turns,  as  stated  in  the 
second  exception,  was  decided  afler  careful  consideration  at 
our  recent  sitting  in  Macon. 

The  statute  under  which  this  indictment  was  framed,  like 
all  other  statutes,  must  receive  a  reasonable  construction. 
We  are  not  satisfied  with  the  construction  given  to  it  in  the 
charge  of  the  Court  below,  and  have  embodied  our  own  in 
the  judgment  of  reversal. 

Judgment  reversed. 


William  A.  Nisbett,  plaintiff  in  error,  v%.  William  J. 

Cantbell,  defendant  in  error. 

L  Three  things  are  necessary  to  maintain  a  bill  for  a  new  trial—igno- 
rance of  the  defense  at  the  time  the  judgment  at  law  was  rendered ; 
diligence  on  the  part  of  the  complainant ;  and  that  adequate  relief 
cannot  be  had  at  law. 

2.  A  bill  which  seeks  a  new  trial,  on  the  ground  of  newly  discovered 
evidence,  should  set  out  what  testimony  was  offered  on  the  former 
trial,  so  that  the  Court  can  determine  whether  the  newly  discovered 
evidence  is  cumulative  or  not,  and  also,  whether  the  evidence,  if  let 
in,  would  vary  the  verdict. 

Decision  on  demurrer  to  a  bill  in  equity,  made  hj  Judge 
Dawson  A.  Walker,  at  the  October  Term,  1860,  of  Gor- 
don Superior  Court. 

William  A.  Nisbett  instituted  his  action  of  trespass,  quart 
dausum  fregit,  against  William  J.  Cantrell  and  John  R. 
Taylor,  returnable  to  the  September  Term,  1857,  of  Gordon 
Superior  Court,  alleging,  that  in  August,  1857,,  the  defend- 
ant broke  and  entered  his  farm,  demolished  his  fences,  and 
carried  away  two  hundred  and  fifty  bushels  of  threshed  wheat, 
and  several  stacks  of  un threshed  wheat,  worth,  in  all,  three 
hundred  dollars,  the  property  of  the  plaintiff,  and  did  him 
other  damage. 
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Taylor  died  before  the  case  was  tried.  Upon  the  trial  of 
the  case,  at  common  law,  a  verdict  was  rendered  in  favor  of 
platDtiff  against  the  defendant,  Cantrell,  for  $100  00.  Can- 
trell  entered  an  appeal  to  a  special  jury,  and  the  cause  was 
tried  on  the  appeal  at  April  Term,  1859,  when  a  verdict  was 
reodered  in  favor  of  the  defendant. 

The  plaintiff  made  a  motion  for  a  new  trial  on  the  grounds: 
IsL  Because  the  verdict  was  contrary  to  the  evidence  in  the 
case.  2d.  Because  the  verdict  was  contrary  to  the  weight  of 
evidence.  3d.  Because  the  Court  erred  in  excluding  the 
record  of  a  trial  in  the  Justice's  Court,  where  the  right  of 
property  was  tried.  4th.  Upon  the  ground  of  newly  discov- 
ered evidence.  The  presiding  Judge  overruled  the  motion 
for  a  new  trial,  and  his  judgment  was  excepted  to,  and  the 
case  carried,  by  writ  of  error,  to  the  Supreme  Court,  and  by 
the  decision  of  the  Supreme  Court,  the  judgment  of  the 
Court  below  was  affirmed. 

The  plaintiff  then  filed  his  bill  in  equity,  in  Gordon  Supe- 
rior Court,  alleging  the  foregoing  facts,  and  also,  that  since 
the  rendition  of  said  judgments,  he  has  ascertained  and  dis- 
covered new  and  material  evidence,  which,  if  it  could  be 
heard,  would,  and  ought  to,  change  the  result  of  said  trial  on 
the  appeal ;  that  he  has  ascertained  that  he  can  prove  by 
William  A.  Moore  and  H.  M.  Moore,  of  the  State  of  South 
Corolina,  that  the  wheat  which  was  seized  and  taken  by  de- 
fendant, in  1857,  was  plaintiff's  wheat,  and  that  one  of  the 
said  witnesses  saw  plaintiff  sow  it,  or  a  part  of  it,  and  that 
he  paid  for  cutting  said  wheat,  and  that  the  seed  wheat  by 
which  the  wheat  in  question  was  produced,  was  measured  for 
plaintiff  by  one  of  said  witnesses ;  that  these  witnesses  re- 
sided in  Grordon  county  at  the  time  said  case  was  tried,  but 
were  anfriendly  to  plaintiff  at  the  time,  and  would  not,  and 
did  not,  disclose  the  facts,  so  that  plaintiff  could  obtain  the 
beoefil  of  their  testimony. 

Tlie  prayer  of  the  bill  was,  that  the  judgments  against  the  • 
plaiotiff  be  set  aside,  and  a  new  trial  awarded  in  the  case. 

Hiedefeodant  set  up  a  demurrer  to  the  bill  on  the  ground^ 
that  the  bill  does  not  set  out  the  pleadings  and  proceedings 
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in  said  case  at  common  law^  nor  does  it  set  out  and  specify 
the  errors,  if  any,  in  said  judgment,  and  that  there  is  no 
equity  in  said  bill,  and  that  the  allegations  in  the  bill  are  so 
vague,  indefinite,  and  uncertain,  that  no  decree  could  be 
based  thereon. 

After  the  argument  had  thereon,  the  presiding  Judge  sus- 
tained the  demurrer,  and  dismissed  the  bill,  and  that  decision 
is  the  error  complained  of. 

J.  E.  Parrot  and  Milner  &  Parrot,  for  plaintiff  in 
error. 

William  H.  Dabney,  for  defendant  in  error. 

By  the  Court — ^Lumpkin,  J.,  delivering  the  opinion. 

This  bill  is  filed  to  obtain  a  new  trial  at  law.  Three 
things  are  necessary  to  the  maintenance  of  the  bill— igno- 
i*ance  of  the  defense  at  the  time  the  judgment  at  law  wafi 
rendered ;  diligence  on  the  part  of  the  complainant ;  and 
that  adequate  relief  can  not  be  had  at  law.  (Taylor  vs.  Sul* 
livan,  15  Ga.  Rep.,  103). 

This  was  an  action  of  trespasa,  for  entering  upon  the 
premises  of  the  plaintiff  and  taking  and  carrying  away, 
some  two  hundred  bushels  of  clean  wheat,  besides  some 
stacks  of  unthrashed  wheat.  The  first  verdict  was  for  the 
plaintiff;  the  defendant  appealed;  and  the  jury  found  for 
the  defendant.  A  new  trial  was  moved  for  and  refused. 
The  case  was  brought  before  the  Court,  and  the  judgment 
of  the  Court  below  was  confirmed. 

The  complainant  bases  his  application  upon  the  discovery 
of  new  testimony,  which  he  thinks  would  vary  the  finding. 
The  witnesses  are :  H.  H.  Moore  and  Wm.  A.  Moore,  both 
of  whom  reside  in  South  Carolina,  but  were  residing  in 
Gordon  county,  in  this  State,  when  the  case  was  tried.  One 
•  of  them  saw  him  sowing  the  wheat,  or  a  part  of  it,  and 
knows  that  he  paid  for  the  cutting  of  the  wheat.  The  other 
was  present  when  the  wheat  was  measured  to  him,  with 
which  he  planted  the  land. 
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The  affidavit  of  these  witnesses  is  not  appended  to  the 
bill.  It  is  said  by  complainant's  counsel  that  the  testimony 
of  these  witnesses  has  been  taken,  and  is  filed  in  the  Clerk^s 
office;  but  it  has  not  been  seen  by  the  opposite  counsel. 
Now,  while  we  do  not  doubt  the  fact,  it  will  not  do  for  the 
Coart  to  predicate  its  judgment  upon  it.  Besides,  the  coun- 
sel may  overrate  its  importance.  This  testimony  is  at  best 
but  cumulative.  There  must  have  been  some  testimony  to 
have  enabled  the  plaintiff  to  recover  the  first  verdict.  And 
the  question,  and  the  only  question,  has  been,  whose  wheat 
it  was?  The  evidence  is  necessarily  cumulative.  The  bill 
should  set  out  what  testimony  was  oficred  on  the  former 
trial :  1st.  To  show  that  the  newly  discovered  testimony 
was  not  cumulative;  and  2d.  That  it  would  vary  the  verdict 
if  let  in.  We  think,  under  the  circumstances,  that  we 
sliould  not  be  justifiable  in  awarding  a  new  trial.  If  the 
Moores  were  present  when  the  seed  wheat  was  measured  to 
the  plaintiff,  and  when  the  wheat  was  sown  and  harvested, 
he  mast  have  known  it,  and  he  could  have  subpoenaed  them 
BS  witnesses,  notwithstanding  the  want  of  friendly  feeling 
betsveen  them. 

Let  the  judgment  be  affirmed. 


Webster  &  Mann,  plaintiffs  in  error,  vs.  R.  F.  Curry, 

defendant  in  error. 

I.  A  machinist's  lien  must  be  enforced  under  the  Act  of  1884,  (Cobb, 
^,)  as  extended  by  the  Act  of  1854,  (Pamphlet  Laws,  46,)  provid- 
ing for  mechanics'  liens,  and  not  under  the  Act  of  1841,  (Cobb,  426,) 
as  extended  by  the  Act  of  1852,  (Pamphlet  Laws,  237.) 

Levy  and  claim,  in  Catoosa  Superior  Court.     Decided  by 
Hon.  Dawson  A.  Walker,  at  the  November  Term,  1860. 

The  question  in  this  case  springs  oat  of  the  following  state 
of  fiwrts,  to-wit : 


298  SUPREME  COURT  OF  GEORGIA. 

Webster  &  Mana  vs.  Gurry. 

On  the  25th  of  September,  1868,  Webster  &  Mann,  who  . 
were  professional  and  practical  machinists,  furnished  and 
delivered  to  T.  B.  Wooten  &  Co.,  partners  in  the  rallllDg 
business,  an  engine  and  boiler,  with  appurtenances,  some  gas 
pipe,  boxes,  pullies,  shaflts,  and  other  items  of  machinery,  for 
their  mill,  in  said  county,  located  near  the  town  of  Ringgold, 
on  lot  of  land  No.  155,  near  the  Chickamauga,  river,  the 
whole  of  which  machinery  was  worth,  according  to  the  agree- 
ment of  the  parties,  the  sum  of  $3,017  92,  besides  interest 
On  the  23d  of  January,  1859,  when  the  money  became  due, 
Webster  &  Mann  demanded  payment  of  the  same,  which 
was  refused.     On  the  14th  day  of  May,  1859,  one  of  the  firm 
of  Webster  &  Maun  made  an  affidavit  of  these  facts  before 
the  Hon.  Leander  W.  Crook,  then  presiding  Judge  of  the 
Cherokee  Circuit,  upon  which  Judge  Crook  issued  an  order, 
directing  the  Clerk  of  the  Superior  Court  of  Catoosa  county 
to  enter  up  a  judgment,  in  favor  of  the  plaintiffs,  against  the 
defendants,  and  against  the   machinery  specified,  for  the 
amount  of  the  debt  and  costs,  and  to  issue  execution  there- 
for, as  directed  by  the  statute  in  such  case  made  and  provided. 

Pursuant  to  this  order  of  the  Judge,  an  execution  was 
issued  by  the  Clerk,  on  the  16th  May,  1859,  and  on  the  1st 
June,  1859,  it  was  levied  upon  the  steam  mill,  machinery 
and  fixtures,  specified  in  the  execution  as  the  property  of  de- 
fendant. Robert  F.  Curry  interposed  a  claim  to  the  prop- 
erty levied  on,  and  thefi.fa,  and  claim  were  returned  to  the 
Superior  Court,  according  to  law. 

After  the  testimony  had  closed  on  both  sides,  the  presiding 
Judge  dismissed  the  levy,  on  the  ground,  that  a  machinist 
must  enforce  hjs  lien  under  the  provisions  of  the  Act  of 
1834,  and  not  under  the  Act  of  1841,  as  was  sought  to  be 
done  in  this  case.     This  decision  is  the  error  alleged. 

H.  J.  Spbayberry  and  L.  W.  Crook,  for  plaintiffs  in 
error. 

McCoNNELL  &  Trammell,  for  defendant  in  error. 
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By  the  Court — Lumpkin,  J.,  deliveriug  the  opinion. 

The  execution  levied  on  the  property  in  this  case  is  to  en- 
force a  machinist's  lien  for  machinery  furnished  a  flouring 
mill. 

It  is  taken  out  under  the  Act  of  1841,  (Cobb,  426,)  as 
extended  by  the  Act  of  1852,  (Pamphlet,  237,)  to  enforce 
ileus  against  steamboats.  It  is  contended  that  it  should  be 
brought  under  the  Act  of  1834,  (Cobb,  555,)  as  extended  by 
the  Act  of  1864,  (Pamphlet,  45,)  providing  for  mechanics' 
liens.  And  so  this  Court  decided  in  the  case  of  Penyear  vs. 
Xesbit,  (27  Ga.  Rep.,  515,)  and  for  the  reasons  there  given, 
we  shall  affirm  the  judgment  of  the  Court  below. 

Let  the  judgment  be  affirmed. 


H.  J.  Sphayberky,  plaintiff  in  error,  vs.  A.  B.  Culber- 
son, defendant  in  error. 

Letters  of  administration  granted  by  the  Court  of  Ordinary  on  the  estate 
of  a  person  who  died  out  of  this  State,  having  heirs  in  the  State  and 
apparently  a  lot  of  land  in  the  county  where  the  letters  were  granted : 
Hdd  to  be  legal  and  valid. 

Rale  nisiy  on  appeal  from  the  Court  of  Ordinary,  in 
Walker  Superior  Court.  Tried  before  Judge  Walker,  at 
the  August  Term,  1860. 

A,  B.  Culberson,  administrator  of  John  Holder,  deceased, 
was  called  upon  by  a  rule  nisiy  to  shew  cause  at  the  May 
Term,  1868,  of  the  Court  of  Ordinary  of  Walker  county, 
why  his  letters  of  administration  should  not  be  revoked 
upon  the  grounds  therein  mentioned.  These  grounds  were, 
that  Holder,  at  the  time  of  his  death,  did  not  reside  in,  or 
have  any  effects  in,  the  county  of  Walker ;  because  the 
Court  granting  the  letters  had  no  jurisdiction,  and  was  im- 
posed upon  when  granting  the  same  in  being  led  to  believe 
that  the  administration  was  for  the  benefit  of  the  heirs  and 
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creditors  of  said  estate;  aod  because  it  does  not  appear  that 
there  were  any  assets  of  said  estate,  either  in  the  couoty  of 
Walker  or  State  of  Georgia.  And  upon  the  additional 
grounds  that  Holder  was  living  at  the  time  the  letters  were 
granted,  and  th$it  the  fact  of  his  death  had  not  been  shewn 
by  the  administrator. 

Upon  hearing  the  rule  nisi,  at  the  May  Term  of  the  Court 
of  Ordinary,  the  Court  revoked  and  set  aside  the  letters  of 
administration  of  said  Culberson,  and  an  appeal  was  taken 
by  him  from  this  action  of  the  Ordinary  to  the  Superior 
Court  of  Walker  county,  and  said  appeal  came  on  to  be 
tried  before  a  special  jury  at  the  August  Term,  1860,  of 
said  Superior  Court. 

It  was  admitted  on  the  trial  that  A.  B.  Culberson,  the 
administrator,  had  returned  no  inventory  or  appraisement  of 
the  estate  of  his  intestate,  Holder,  and  that  he  had  not  been 
notified  of  any  claims  or  debts  against  the  estate  of  his  said 
intestate. 

Plaintiff  introduced  as  a  witness  the  defendant,  A.  B.  Cul- 
berson, the  administrator,  who  testified  that,  in  the  year 
1854,  he  was  employed  by  one  Boling  Conner  to  institute  an 
action  of  ejectment  against  Sprayberry  to  recover  lot  of  land 
No.  298,  in  26th  district  and  3d  section  of  Walker  county, 
Conner '  telling  witness  that  he  (Conner)  claimed  an  interest 
in  the  land.  He  brought  said  ejectment  in  name  of  John 
H.  Holder  alone,  as  lessor  of  plaintiff.  This  action,  while 
pending,  was  enjoined  by  a  bill  filed  by  Sprayberry  against 
Holder  and  Conner.  He  further  testified,  that  after  he  had 
instituted  the  action  of  ejectment,  he,  at  the  request  of  Con- 
ner, applied  for  and  obtained  letters  of  administration  on  the 
estate  of  Holder  The  object  in  obtaining  the  letters  was  to 
answer  the  bill,  and  to  prosecute  the  action  of  ejectment 
He  further  testified  that  if  it  should  appear  that  the  land 
did  not  belong  to  Conner,  and  that  it  should  be  recovered  as 
the  estate  of  Holder,  he,  witness,  would  account  to  the  heirs 
of  Holder.  He,  witness,  never  knew  Holder,  and  was  not 
employed  by  him  to  sue  for  the  land,  or  by  his  heirs  to 
administer  on  the  estate. 
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It  was  admitted  that  the  land  was  granted  to  Holder,  and 
is  sitnated  in  Walker  county,  and  that  the  ejectment  and  bill 
are  still  pending. 

It  was  proved  by  defendant,  that  Holder  died  in  1843,  in 
the  territory  of  Iowa,  and  was  not  at  that  time  a  resident  of 
this  State ;  that  his  widow  and  his  brother  and  brother-in- 
law  live  in  Georgia^  and  that  Conner  is  not  an  heir-at-law 
of  Holder. 

Sprayberry  was  in  possession  of  the  land  when  the  action 
of  ejectment  was  brought,  and  is  still  in  possession. 

The  evidence  being  closed,  the  Court  charged  the  jury, 
that,  upon  the  facts  of  the  case  the  letters  could  not  be 
revoked,  and  directed  a  verdict  for  defendant.  The  jury 
accordingly  so  found  and  the  plaintiff  excepted,  and  now 
here  assigns  said  charge  and  verdict  as  error. 

SPRA.YBERRY,  McCuTCHiN,  for  plaintiff  in  error. 

A.  J.  Hansell,  McConnell,  for  defendant  in  error. 

By  the  Court. — Lyon,  J.,  delivering  the  opinion. 

While  this  Court  has  no  desire  to  encourage  mere  specu- 
lative administrations,  but  an  earnest  wish  to  discourage 
them  to  our  utmost,  we  can  not  see,  from  the  facts  stated  in 
this  record,  any  reason  for  vacating  these  letters.  On  the 
contrary,  from  the  facts  disclosed,  it  appears  that  there  is  a 
lot  of  land  in  the  county  where  the  letters  were  granted,  the 
legal  title  to  which  appears  to  be  in  the  estate  of  the  intes- 
tate, who  died  out  of  the  State,  and  who  has  heirs,  entitled 
to  the  same,  residing  in  the  State  of  Georgia,  and  to  whom 
the  administrator  will  have  to  account  for  the  land  in  case  a 
r'ecovery  is  had  by  him  as  administrator,  in  the  absence  of 
any  superior  or  better  title  to  the  same,  and  none  other  is 
indicated  by  the  facts  of  the  record — the  tenant  in  posses- 
sion, at  whose  instance  this  motion  was  made,  showing  no 
title  or  claim,  either  legal  or  equitable,  why  this  recovery 
should  not  be  had  or  the  administration  vacated. 

Let  the  judgment  be  affirmed. 
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James  N.  ScoiTy  plaint!  fiT  in  error,  vs.  John  Habkins  and 
John  H.  Arthur,  defendants  in  error. 

1.  At  the  request  of  S.,  a  claim  against  him  is  bought  by  H.,  at  a  large 
discount,  under  an  agreement  at  the  time,  that  if  S.  will  refund  to  H. 

'  the  amount  paid  for  the  claim,  with  interest,  by  the  time  the  same  is 
due,  S.  shall  be  released  as  to  the  balance.  S.  failing  to  make  pay- 
ment according  to  the  contract,  H.  is  proceeding  to  collect  the  whole 
claim :  Hettf  That  the  collection  ought  not  to  be  enjoined,  except 
upon  condition  that  S.  pay  to  H.  the  amount  paid  by  him  for  the  claim, 
with  interest  thereon,  according  to  the  contract. 

2,  The  assignee  of  a  judgment  takes  it,  subject  to  all  the  equities  be- 
tween the  original  parties. 

Bill  for  specific  performance,  injunction,  and  relief,  in  Gor- 
don Superior  Court,  decided  by  the  Hon.  Dawson  A.  Walk- 
er, at  the  October  Term,  1860. 

James  N.  Scott  exhibited  his  bill  against  John  Harkins 
and  John  H.Arthur,  in  which  the  following  facts  are  alleged, 
to-wit : 

In  September,  1865,  the  complainant,  James  S.  Harkins, 
and  John  C.  Butler,  formed  a  mercantile  partnership  under 
the  firm  name  and  style  of  Scott,  Harkins  &  Company,  and 
transacted  business  in  that  form,  until  the  26th  of  March, 
1856,  when  the  partnership  was  dissolved  by  mutual  consent 
Before  dissolution,  the  firm  had  purchased  a  stock  of  groce- 
ries, which  Butler  had  taken  to  the  town  of  Kesaca  for  sale. 
When  the  partnership  was  dissolved  it  was  agreed  that  the 
complainant  should  take  the  stock  of  dry  goods  then  on  hand 
at  the  store  in  Calhoun,  and  pay  off  all  the  outstanding  debts 
against  the  firm  for  dry  goods,  and  that  Butler  should  take 
the  stock  of  groceries  on  hand,  at  Resaca,  and  pay  off  all 
the  liabilities  of  the  firm  for  groceries.  The  complainant 
proceeded,  in  good  faith,  to  a  full  compliance  with  the  agree- 
ment on  his  part.  The  firm  owed  Baker,  Wright  &  Co.,  of 
Augusta,  a  debt  of  $502  00,  by  open  account,  for  groceries. 
Baker,  of  said  firm  of  Baker,  Wright  &  Co.  came  up  to 
Calhoun  to  close  up  said  account,  and  being  fully  informed 
of  the  agreement  and  terms  upon  which  the  firm  of  Scott) 
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Uarkins  &  Co.  was  dissolved,  took  Butler's  individual  note 
for  the  grocery  bill,  receipted  the  account,  aitd  went  away. 
Some  time  thereailer  Butler's  note  was  sent  back  to  him  by 
mail,  with  directions  to  substitute  the  note  of  Scott,  Harkins 
&  Co.  therefor,  which  Butler  did,  in  violation  of  his  agree- 
ment at  the  time  the  partnership  was  dissolved.     Afterwards 
Baker,  Wright  &  Co.  brought  suit  on  the  note,  in  the  Infe- 
rior Court  of  Gordon  county,  against  Scott,  Haskins  &  Co., 
aad  complainant  filed  a  plea  of  the  general  issue,  and  intend- 
ed to  set  up  the  defense  arising  out  of  the  state  of  facts  before 
detailed.     When  trial  t«rm  came,  the  witness  by  whom  com- 
plainant expected  to  make  good  his  defense,  was  absent,  and 
his  attorney  was  forced  to  confess  a  judgment  against  the 
defendants.     Complainant  entered  an  appeal  to  the  Superior 
Court,  and  pending  the  appeal.  Baker,  Wright  &  Co.  pro- 
posed to  compromise  the  claim  at  about  fifly  cents  in  the 
dollar,  Butler  having  in  the  meantime  moved  to  the  State  of 
Arkansas.     Complainant  being  unable,  or  unwilling,  to  buy 
the  claim,  went  to  John  Harkins,  the  brother  of  James  S. 
Harkins,  and  explained  the  whole  matter  to  him,  and  how 
James  S.  Harkins  and  complainant  were  released  from  the 
debt,  and  that  Butler  alone  was  liable  therefor,  and  asked 
the  said  John  Harkins  to  buy  it.     John  Harkins  replied  that 
if  he  could  get  the  claim  low  enough,  and  on  time,  he  would 
hujit;  that  he  wanted  to  build  a  house,  and  that  by  that 
means  he  could  employ  Butler,  who  was  a  house  carpenter, 
to  do  the  work.     John  Harkins,  with  a  full  knowledge  of  all 
the  facts,  and  with  a  distinct  understanding  that  neither 
complainant  nor  James  S.  Harkins  was  liable  tyr  the  debt, 
^nd  that  he  was  to  look  for  payment  to  Butler  alone,  bought 
said  claim  for  $200  00,  to  become  due  and  payable  twelve 
months  after  its  date.     The  case  of  Baker,  Wright  &  Co. 
^nst  Scott,  Harkins  &  Co.,  on  said  note,  came  up  for  trial, 
^nH  complainant  explained  the  whole  transaction  to  Col. 
Michael  Francis,  the  attorney  of  John  Harkins,  and  told 
him  of  Harkins's  express  agreement  to  release  complainant 
and  James  S.  Harkins  from  said  debt,  and  to  accept  a  con- 
fession of  judgment  from  Butler  alone;   to  all  of  which 


304         SUPREME  COURT  OF  GEORGIA. 

Scott  vs,  Harkins  and  Arthar. 

1 

Francis  replied,  that  he  would  take  a  judgment  against  all 
the  members  of  the  firm  of  Scott,  Harkins  &  Co.,  with  the 
distinct  understanding  that  the  agreement  between  complain- 
ant and  John  Harkins  should  be  carried  out,  and  the  judg- 
ment should  be  pressed  against  Butler  alone.     Under  this 
agreement  the  judgment  was  taken  against  Scott,  Harkins 
&  Co.,  and  Harkins,  in  fulfillment  of  his  contract  and  prom- 
ise, executed  a  release  to  James  S.  Harkins,  his  brother,  and 
sent  an  exemplification  of  the  judgment  to  the  State  of  Arkan- 
sas for  collection  out  of  Butler,  who,  it  was  said,  was  solvent. 
Afterwards,  John  Harkins  sold  and  controlled  the  judgment 
to  John  H.  Arthur,  who  knew  all  the  facts  hereinbefore 
stated,  and  who  paid  nothing  for  the  claim,  but  is  combining 
and  confederating  with  John  Harkins  to  injure  and  defraad 
complainant.     Arthur  pointed  out  the  house  and  lot  of  com- 
plainant, and  some  other  property,  to  be  levied  on  under  the 
fi.  fa.j  and  the  property  was  levied  on  and  advertised  for  sale. 

The  prayer  of  the  bill  is,  that  the  collection  of  the  fi.  fa. 
out  of  complainant  may  be  enjoined,  and  for  general  relief. 

On  the  25th  of  August,  1860,  the  presiding  Judge  granted 
a  temporary  injunction,  and  passed  an  order  requiring  the 
defendants  to  show  cause,  on  the  second  Tuesday  in  October 
thereafter,  why  an  injunction  should  not  be  granted  as  pray- 
ed for. 

At  the  time  designated  in  the  order^  the  defendants  ap- 
peared and  filed  their  answers  plainly,  fully,  and  distinctly 
denying  all  the  facts  and  circumstances  on  which  the  equity 
of  the  bill  was  founded,  but  admitted  in  their  answers,  that 
John  Harkjns,  at  the  request  of  complainant,  did  buy  the 
claim  from  Baker,  Wright  &  Co.,  for  two  hundred  dollars, 
agreeing  with  complainant  at  the  time,  that  if  he  (the  com- 
plainant) would  pay  back  to  Harkins  the  said  sum  of  two 
hundred  dollars,  with  interest,  by  the  time  the  same  should 
become  due,  he  would  not  look  to  complainant  and  Jam^ 
S.  Harkins  for  the  balance,  but  look  to  Butler  alone,  for  snch 
balance;  but  that  complainant  omitted  to  make  said  pay- 
ment 

The  answers  also  admitted  that  John  Harkins  informed 
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Arthur  of  these  facts,  when  the  claim  was  transferred  to  him, 
and  that  Arthur  bought  the  claim  with  notice  of  said  agree- 
ment, and  also  of  complainant's  failure  to  make  the  payment. 

Upon  reading  the  bill  and  answers,  and  hearing  argument 
thereon,  His  Honor  Judge  Walker  passed  an  order  "  that 
an  injunction  do  issue  in  accordance  with  the  prayer  of 
the  bill  as  to  that  part  of  the  judgment  and  execution  over 
and  above  the  sum  paid  by  the  defendant,  Arthur,  for  the 
same,  to-wit:  the  sum  of  two  hundred  and  twenty-seven 
dollars,  with  interest  from  the  2d  day  of  August,  1860,  and 
costs,  and  that  defendants  be  allowed  to  proceed  to  collect 
that  part  of  said  judgment,  and  injunction  being  refused  as 
to  that  part  of  the  same/' 

This  decision  is  complained  of  as  error,  before  this  Court. 

MiLNER  &  Parrot,  for  plaintiff  in  error. 
William  H.  Dabney,  for  defendants  in  error. 

By  the  Court — Jenkins,  J.,  delivering  the  opinion. 

This  is  a  case  in  which  both  parties  are  dissatisfied  with 
the  ruling  of  the  Court  below;  the  complainant  insisting 
that  the  Court  should  have  granted  a  general  injunction;  and 
the  defendant  maintaining  that  none  should  have  been  grant- 
ed.    It  is  apparent  that  the  answers  of  the  defendants  deny 
all  the  equity  asserted  in  the  bill ;  and  had  they  stopped  there, 
their  position  before  this  Court  would  have  been  tenable.     But 
the  defendant,  Harkins,  goes  further,  and  acknowledges  that, 
at  the  time,  he,  by  request  of  complainant,  purchased  the  claim, 
he  promised  that  if  complainant  would  pay  the  sum  he  (Har- 
kins) was  to  pay  for  it,  at  the  time  such  payment  would  become 
due,  with  interest,  he  (Harkins)  would  release  complainant 
as  to  the  balance ;  but  that  complainant  had  failed  to  comply 
with  this  condition,  and  he,  (Harkins,)  having,  from  his  own 
resooroee,  paid  the  sum  at  the  time  contracted,  had  assigned 
it  to  Arthur,  the  other  defendant,  communicating  to  him  the 
above  facts,  and  adding,  that  the  time  for  compliance  with 
this  oonditton  having  passed,  Arthur  took  the  judgment  re- 
Vol-,  xxxn — 20. 
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leased  from  this  conditional  agreement  or  promise.  Arthur 
answers  to  the  same  effect,  and  ignores  all  the  allegations  in 
the  bill. 

The  only  ground  for  Hn  injunction  is  furnished  by  this 
voluntary  statement  of  Harkins.  If  the  pleadings  disclose 
any  equity  in  behalf  of  complainant,  it  is  to  be  found  in  the 
promise  of  the  defendant,  Harkins,  making  for  the  complain- 
ant a  case  different  from  that  stated  in  his  own  bill.  So  we 
think  the  Court  below  must  have  regarded  it  It  would 
seem  probable  that  the  complainant  was  induced  to  confess 
judgment  in  part,  at  least  by  this,  or  a  like  promise,  bj 
Harkins.  Out  of  this  state  of  things  might  arise  an  equity, 
but  the  question  would  again  occur,  whether  be  had  not  lost 
that  equity  by  &iling  to  make  payment,  as  he  had  contracted 
to  do. 

Here  would  arise  the  question  whether  or  not,  in  this  case, 
time  was  of  the  essence  of  the  contract ;  and  this  question 
has  not  been  discussed  before  us.  We  are  of  opinion  that 
the  Judge  very  properly  refused  a  general  injunction.  We 
think,  too,  that  in  view  of  all  the  circumstances  of  the  case, 
it  was  proper  to  grant  an  injunction  for  the  excess  above  the 
$200  00,  and  interest  actually  paid  by  Harkins,  but  only 
upon  terms.  The  order  of  the  Court  was  too  liberal  to  the 
complainant.  Before  asking  equity  he  should  do  equity. 
The  defendant  should  not  be  tied  up  as  to  a  part,  and  left  to 
take  the  chances  of  getting  the  remainder,  and  subjected  to 
the  laVs  delays.  The  order  should  have  been,  that  upon 
payment,  by  complainant  to  the  defendant,  Arthur,  of  the 
sum  paid  by  Harkins,  with  interest,  injunction  issue  for  the 
remainder  due,  until  the  further  order  of  the  Court.  As  to 
the  relation  sustained  by  Arthur,  as  assignee  of  the  judg- 
ment at  law,  to  the  case,  we  need  only  say  that  the  settled 
doctrine  of  this  Court  is,  that  the  assignee  of  a  judgment 
takes  it  subject  to  all  the  equities  between  the  original  parties. 

Let  the  judgment  be  reversed. 
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Doe,  ex  dem.,  Thomas  W.  McGee,  et  oL,  plaintiffs  in  error, 
«8.  William  Guthby,  and  William  Powell,  defend- 
ants in  error. 

1.  The  prodactioQ  of  a  paper,  upon  notice  that  is  not  relevant  to  the 
issue,  bat  which  recites  another  paper  that  is  pertinent  anil  material 
wi]l  not  OTercome  the  necessity  of  proof  of  execution  of  the  latter 
paper  that  is  material.  Its  execution  must  be  proven,  notwithstand- 
ing the  admission  of  the  other  of  contemporaneous  date  containing  the 
recitation.     More  especially  is  this  so  when  the  interests  of  one  of  the 

f     parties  to  the  suit  is  to  be  affected  by  the  suit  who  is  no  party  to  the 

I      paper,  and  who  does  not  claim  or  hold  under  it. 

'  2.  A  charge  of  the  Court  oif  adverse  possession,  that  'Mf  S.  (under 
vhom  the  tenants  hold)  took  possession  of  a  portion  of  the  lot  of 
land  in  good  faith  under  his  bond  for  titles,  and  was  using  it  as  his 
own,  and  cultivating  it  as  his  own,  making  such  improvements  as  he 
conveniently  could,  this  would  make  his  possession  adverse.  If  you 
find  the  seven  years  adverse  possession  in  favor  of  defendants,  you 
should  render  a  verdict  in  their  favor,  *'  such  charge  is  erroneous, 
being  too  general  and  indefinite.  The  charge  should  have  been,  that 
if  S.  went  into  the  actual  possession  of  any  part  of  the  lot  in  contro- 
versy under  the  bond  for  titles  from  Asher,  and  he,  together  with 
defendant,  if  they  went  in  under  him,  remained  in  the  actual,  open 
and  notorious  possession  of  the  lot,  continuously,  uninterruptedly 
and  adversely  for  the  space  of  seven  years,  previously  to  the  com- 
mtncemeiU  of  the  st<i^,'that  then  the  plaintiff  could  not  recover. 
3.  T.  J.  Asher,  on  28th  November,  sold  a  lot  of  land  to  Jesse  H.  Stan; 
sell,  and  made  a  bond  for  titles.  On  29th  September,  1867,  Asher 
made  his  deed  to  Stansell  for  the  lot,  and  Stansell,  in  October,  1867, 
sold  and  conveyed  to  defendants.  Stansell  and  defendants,  under 
this  title,  took  and  held  possession  of  the  lot.  Henry  H.  McQee,  on 
^  9th  January,  1861,  sold  the  same  lot  to  one  Hardy  G.  Tatum,  and 
gave  his  bond  for  titles.  Henry  H.  McGee  had  no  title  to  the  land, 
but  the  title  was  in  one  Dorcas  McGee,  the  widow  and  heir-at-law  of 
Tlioinas  McGee,  the  drawer  and  grantee  of  said  estate.  Dorcas 
McQee,  the  true  owner  of  the  land  at  the  time,  on  the  lOth  February, 
1866,  sold  and  conveyed  the  lot  to  Henry  H.  McGee,  who  had,  in 
1861,  sold  to  Tatum,  and  he,  Henry  H.  McGee,  on  8d  October,  1868, 
add  and  conveyed  the  lot  to  Emory  Hancock,  who  brought  ejectment 
for  the  recovery  of  the  land  in  the  several  demises  of  Dorcas  McGee, 
Hniy  H.  McGee,  and  himself.  The  Court  on  these  facts  charged,  in 
eftd,  that  no  recovery  could  be  had  on  the  demise^from  Hancock,  as 
th%  deed  to  him  was  made  adversely  to  the  possession  of  the  defend- 
nte^  and  therefore  void ;  that  no  recovery  could  be  had  on  the  demise 
ftott  Henry  H.  McGee,  because  the  deed  to  him  inured  to  the  benefit 
olf  md  p8ia«d  the  title  to,  Hardy  C.  Tatum,  to  whom  he  had  previously 
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sold  it,  and  therefore  there  was  no  title  in  him  or  either  of  the  plain- 
tiffs to  authorize  a  recovery.  This  charge  was  erroneous  because  if  the 
deed  from  Henry  H.  McGee  to  Emory  Hancock  was  void  on  account 
of  its  being  adverse  to  the  possession  of  defendants ;  that,  from  Dorc&s 
McGee  to  Henry  H.  McGee,  was  equally  so,  whether  it  inured  to  hli 
own  benefit  or  to  Tatum^  for,  whether  to  one  or  the  other,  it  was  equally 
adverse  ^o  the  possession  of  defendants,  and  would  leave  the  title 
in  Dorcas  McGee,  one  of  plaintiffs*  lessors,  on  whose  demise  a  recovery 
might  be  had. 

Ejectment,  in  Walker  Superior  Court.  Tried  before  Judge 
Walker,  at  the  February  Term,  1861. 

This  action  was  brought  to  the  November  Term,  1858,  upon 
the  several  demises  of  Thomas  W.  McGee,  Dorcas  McGee, 
Henry  H.  McGee  and  Emory  Hancock,  against  William 
Powell  and  William  C.  Guthry,  to  recover  lot  of  land  No. 
130,  in  nth  district  of  the  4th  section  of  Walker  county. 

At  the  trial,  plaintiff  showed  a  grant  to  Thomas  W.  Mc- 
Gee, the  death  of  the  grantee,  and  that  Dorcas  McGee  is  his 
only  heir-at-law,  a  deed  from  Dorcas  McGee  to  H.  H.  Mc- 
Gee, dated  10th  February,  1855,  a  deed  from  H.  H.  McGce 
to  Emory  Hancock,  dated  3d  October,  1 858,  proved  posses- 
sion in  defendants  at  the  time  of  action  brought,  and  closed 
his  case. 

Statutory  title  in  themselves,  and  an  outstanding  title  in 
one  Tatum,  were  relied  on  by  defendant's  for  their  defenses. 

Defendants  proved  by  Henry  S.  Davis  possession  of  the 
lot  bj  Jesse  H.  Stansell,  under  whom  they  hold,  in  tlic  Sum- 
mer or  Fall  of  1851,  and  then  offered  a  bond  for  titles  made 
by  T.  J.  Ashur  to  Stansell,  dated  28th  November,  1850,  to 
the  introduction  of  which  bond  plaintiff  objected,  as  being 
no  color  of  title,  but  the  objection  was  overruled  and  the 
bond  admitted  in  evidence.  Defendants  then  offered  a  deed 
from  T.  J.  Ashur  to  Stansell,  dated  29tli  September,  1857, 
and  deeds  from  Stansell  to  themselves,  dated  in  October,  1857. 

Defendants  then  offered  a  good  deal  of  testimony  to  show  the 
commencement  of  possession  in  Stansell,  but  as  there  was  re- 
butting testimony  on  this  point,  and  as  it  was  not  passed  on  by 
the  Court,  it  is  not  necessary  to  include  it  in  this  statement. 
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Defendants  next  offered  a  bond  from  Henry  H.  McGee  to 
Hardy  C.  Tatum,  conditioned  to  make  titles  in  twelve  months, 
dated  9th  January,  1851,  and  the  following  receipt,  which 
was  drawn  from  the  possession  of  plaintiff  by  notice : 

Georgia,  Scriven  County  : 

I  have  this  day  received  of  Henry  H.  McGee  (his  bond) 
obligating  himself  to  make  titles  to  lot  of  land  No.  130,  in 
the  11th  district  and  4th  section  of  Walker  county.  Now, 
if  anything  should  take  place  to  put  it  out  of  the  power  of 
said  Henry  H.  McGee  to  procure  said  titles,  he  is  to  pay  me 
sixty  dollai's  in  lieu  thereof,  in  balance  of  the  price  of  cream 
colored  horse. 

Signed  and  sealed  the  9th  of  January,  1851,  in  presence  of 
llarv  McGee. 

m 

The  bond  had  no  official  attestation. 

To  the  introduction  of  the  bond  and  receipt  plaintiff  ob- 
jected, on  the  ground  that  the  execution  of  the  bond  was  not 
proven;  the  objection  was  overruled,  and  they  were  admitted 
in  evidence.  Defendants  here  closed,  and  after  being  charged 
by  the  Court,  the  jury  returned  a  verdict  for  defendants, 
whereupon  plaintiff  moved  for  a  new  trial,  on  the  grounds : 

1.  Because  the  Court  erred  in  admitting  the  bond  from 
Asher  to  Stansell. 

2.  Because  the  Court  erred  in  admitting  the  bond  from 
Henry  H.  McGee  to  Tatum,  accompanied  with  an  agreement 
from  Tatum  to  McGee,  without  further  proof. 

3.  Because  the  Court  erred  in  charging  the  jury  as  follows: 
"Something  has  been  said  about  the  possession  of  Stansell 
being  of  a  very  small  portion,  and  is  not  sufficient  to  make  the 
possession  adverse.  In  relation  to  this  question,  this  is  the 
law:  If 'Stansell  took  possession  of  a  portion  of  the  lot,  in 
good  faith,  under  his  bond  for  Vitks,  and  was  using  it  as  his 
own,  and  cultivating  it  as  his  own,  making  such  improve- 
ments as  he  conveniently  could  on  it,  this  would  make  his 
posBeasion  adverse.  If,  on  tlie  contrary,  he  was  endeavoring 
to  take  a  secret  or  clandestine  possession  of  the  land,  and  the 
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possession  was  not  open  and  notorious,  then  the  taking  pos- 
session of  a  small  portion  would  not  be  adverse.  If  yoa  find 
the  seven  years  adverse  possession  in  favor  of  the  defendants, 
you  should  find  a  verdict  in  their  favor.  If  not,  then  yon 
should  go  further  in  the  investigation,  and  consider  the 
other  grounds  of  defense,  and  that  is,  defendants  insist  that 
they  have  shown  the  legal  title  to  have  passed  to,  and  now  is 
in,  one  Hardy  C.  Tatum.  If  the  proof  shows  the  title  to  be 
in  Tatum,  then  plaintiff  cannot  recover,  for,  as  I  have  already 
instructed  you,  the  plaintiff,  if  he  recovers,  must  recover  on 
the  strength  of  his  own  title.  Defendants  introduced  a  bond 
from  H.  H.  McGee  to  Tatum,  dated  in  January,  1851,  with 
a  receipt  from  Tatum,  drawn  from  plaintiff's  possession  by  a 
notice,  and  they  insist  that  the  two  papers  show  that  Tatum 
paid  H.  H.  McGee  for  the  land  at  that  time,  and  that  they 
show  a  legal  title  in  Tatum. 

These  two  papers  constitute  the  contract  between  Tatum 
and  McGee,  and  if  from  these  papers,  in  evidence,  you  be- 
lieve that  Tatum  did  pay  for  the  land  at  the  time,  9th  Jan- 
uary, 1851,  and  took  McGee's  bond  for  titles,  this  would 
constitute  a  legal  title,  and  would  protect  these  defendants 
against  a  recovery  in  this  case,  even  though  they  do  not  hold 
under  Tatum.  It  will  be  sufficient  if  the  title  was  not  in 
plaintiff  at  the  commencement  of  this  suit. 

Henry  H.  McGee  sold  to  Tatum,  9th  January,  1851.  The 
papers  show  he  did  not  get  the  deed  from  Dorcas  McGee 
until  afterwards,  say  10th  January,  1855,  but  when  Dorcas 
McGee  made  the  deed  to  H.  H.  McGee,  if  H.  H.  McGee  had 
sold  it  to  Tatum,  and  received  pay  for  it,  the  title  thus  con- 
veyed inured  to  the  benefit  of  Tatum,  and  in  law  passed  the 
title  to  Tatum,  and  under  this  view  of  the  case,  Henry  H. 
McGee  would  have  no  title  to  ^convey  to  Hancock,  or  any 
one  else  but  Tatum. 

If,  however,  you  are  not  satisfied,  from  the  evidence,  that 
Tatum  paid  for  the  land,  then  defendants  would  not  be  pro- 
tected under  Tatum's  title.  If,  however,  he  did  pay  for  it, 
defendants  would  be  protected  by  this  title.  Defendants  being 
in  advei*se  possession  at  the  time  Hancock  received  his  deed 
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from  McGee,  that  deed  is  void  as  against  defendants,  and 
therefore  no  question  arises  as  to  whether  Hancock  had  notice 
of  Tatam's  title  or  not.  No  recovery  can  be  had  in  Han- 
oock's  name,  as  admitted  by  Hancock's  counsel/' 

Underwood,  Shropshire,  Dabney,  for  plaintiff  in  error. 

McCoNNELL,  for  defendants  in  error. 

By  tte  Court — Lyon,  J.,  delivering  the  opinion. 

This  was  an  action  of  ejectment  for  the  recovery  of  lot  of 
land  No.  130,  in  the  11th  district  of  Walker  county,  by 
John  Doe,  on  the  several  demises  of  Thomas  W.  McGee, 
Boreas  McGee,    Henry  H.  McGee  and   Emory  Hancock, 
against  Richard  Roe,  casual  ejector,  and  William  C.  Guthry 
and  William  Powell,  tenants  in  possession.     On  the  trial,  the 
plamtiff  put  in  evidence  the  plat  and  grant  from  the  State  of 
Georgia  to  Thomas  W.  McGee,  dated  1st  July,  1843,  for  the 
lot  in  question.     Then  proved  by  Josiah  Lee  and  Sarah  Lee, 
the  death  of  Thomas  W.  McGee,  in  1847,  without  children, 
and  leaving  his  wife,  Dorcas  McGee,  his  only  heir-at-law 
surviving.  A  deed  from  Dorcas  McGee  to  Henry  H.  McGee, 
dated  lOth  February,  1855.     A  deed  from  Henry  H.  McGee 
to  Emory  Hancock,  dated  3d  October,  1858,  proved  defend- 
ants, Guthry  and  Powell,  in  possession  of  the  land  at  the 
commencement  of  the  suit,  and  closed.     The  suit  was  com- 
menced 2d  November,  1858. 

The  defense  rests  upon  two  propositions.  1.  That  the 
defendant  had  been  in  possession  of  the  lot  more  than  seven 
years  anterior  to  the  commencement  of  the  suit,  claiming  the 
same  adversely  under  a  colorable  title  derived  from  one 
Thomas  J.  Asher;  that  is,  that  they  had  a  statutory  title  to 
the  lot  2.  That  the  plaintiffs  were  not  entitled  to  recover 
because  of  the  existence  of  an  outstanding  title  better  than, 
and  {laramount  to,  that  of  the  plaintiff,  in  one  Hardy  C. 
Taiem.  And  as  the  questions  that  arose  on  these  propo- 
sitions are  entirely  independent,  I  shall  consider  them  sepa- 
raidj* 
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As  to  the  statutory  title,  the  defendants  claim  that  one 
Stansell,  under  whom  they  hold,  went  into  the  possession  of 
the  lot  some  time  in  the  year  1851,  previous  to  the  first  day 
of  November  of  that  year,  under  color  of  title,  and  that  he 
and  they  have  been  continuously  in  the  possession  of  the  lot 
adversely  for  more  than  seven  years  anterior  to  the  com- 
mencement of  the  suit.  In  support  of  this  position  defend- 
ant put  in  evidence  a  bond  for  title  from  one  Thomas  J. 
Asher  to  the  said  Stansell,  dated  28th  November,  1850;  a 
deed  from  Asher  to  Stansell  for  same  lot  dated  29th  Septem- 
ber, 1857;  and  a  deed  from  SCansell  to  the  defendants  for  the 
lot  dated  in  October,  1857 ;  also,  a  number  of  witnesses  as 
to  the  possession,  some  of  whom  testified  that  Stansell  took 
possession  of  the  lot  in  the  Summer  or  Fall  of  1851,  and 
previously  to  1st  November  of  that  year ;  others  again,  that 
actual  possession  was  not  taken  until  after  that  time.  This 
is  about  the  substance  of  the  testimony  on  both  sides,  as  to 
this  question. 

The  only  point  made  on  this  branch  of  the  defense  grows 
out  of  the  charge  of  the  Court. 

The  Court  charged  the  jury,  "that  if  Stansell  took  pos- 
session of  a  portion  of  the  lot  in  good  faith  under  his  bond 
for  titles,  and  was  using  it  as  his  own,  and  cultivating  it  as 
his  own,  making  such  improvement  as  he  conveniently  could 
on  it,  this  would  make  his  possession  adverse.  If,  on  the 
contrary,  he  was  merely  endeavoring  to  take  a  secret  or  clan- 
destine possession  of  the  land,  and '  the  possession  was  not 
open  and  notorious,  then  the  taking  of  a  small  portion 
would  not  be  adverse.  If  you  find  the  seven  years  adverse 
possession  in  favor  of  defendant,  you  should  render  a  verdict 
in  their  favor."  The  objection  to  this  charge  is,  that  it  is  too 
general  and  indefinite;  there  is  no  explanation  to  the  jury, 
the  seven  years  possession  should  have  anterior  to  the  com- 
mencement of  the  suit,  or  that  it  must  have  been  continuooa. 
The  Court,  instead  of  the  charge  given,  should  have  charged 
the  jury,  that  if  Stansell  went  into  the  actual  possession  of 
any  part  of  the  lot  in  controversy  under  the  bond  for  titles 
from  Asher,  and  he,  together  with  defendants,  they  holding 
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onder  him,  remained  in  the  actual,  open  and  notorious  pos- 
session of  the  lot  continuously,  uninterruptedly  and  adversely 
for  the  space  of  seven  years  previously  to  the  commencement 
of  the  suit,  then  the  plaintiff  could  not  recover. 

There  was  an  objection  to  the  admission  of  the  bond  from 
T.  J.  Asher,  as  evidence,  but  for  what  reason  does  not  appear, 
and  as  the  point  was  not  insisted  upon  in  the  argument,  we 
only  notice  the  point  to  say,  that  there  was  no  error  in  this 
roling-^the  bond  was  admissible  for  the  purposes  for  which 
it  was  offered,  as  color  of  title. 

As  to  the  other  grounds  of  defense,  the  defendants  pro- 
posed to  put  in  evidence  a  bond  for  titles  to  this  lot,  from 
Henry  H.  McGee,  one  of  the  plaintiff's  lessors,  to  Hardy  C. 
latum,  dated  9th  January,  1851,  together  with  an  acknowl- 
edgment by  Hardy  C.  Tatum,  of  the  same  date,  to  Henry 
H.  McGee,  reciting  the  receipt  of  this  bond  for  titles,  and  in 
which  Tatum  agrees,  that  if  anything  should  take  place  to 
put  it  out  of  the  power  of  said  McGee  to  procure  titles  to 
said  lot  of  land,   that  McGee  was  to  pay  him,  Tatum,  sixty 
dollars  in  lieu  thereof,  la  balance  of  the  price  of  the  cream 
<?olored  horse.     The  bond  for  titles  stipulated  that  titles  were 
to  1)6  made  within  twelve  months.     This  testimony  was  ob- 
jected to  by  plaintiff,  which  objection  was  overruled,  and  the 
japers  put  in  evidence.     The  objection  rests  on  the  ground 
that  the  execution  of  the  papers  was  not  proven. 

As  the  receipt   signed  by  Tatum   was  produced  by  the 

p/aintiff  upon  notice,  it  is  claimed  that  this  rendered  proof 

of  its  execution  unnecessary,  and  as  it  recites  the  bond,  it  is 

insisted  that  that  made  any  proof  of  its  execution  unnecessary. 

It  18  a  general  principle,  that  when  a  party  to  a  suit,  in 

pursuance  of  a  notice,  produces  an  instrument  to  which  he  is 

a  party,  and  under  which  he  claims  a  beneficial  interest,  it 

will  not  be  necessary  that  the  other  party  should  call  an 

attesting  witness  to  prove  the  execution.     But  this  rule  does 

not  aothorize  a  party  to  call  for  the  production  of,  and  to  put 

in,  evidence  a  paper  that  has  of  itself  no  connection  with,  or 

relevancj  to,  the  issue,  like  the  receipt  from  Tatum  to  McGee, 

ibr  tbm  mjie  purpose  of  laying  a  foundation  to  get  in  evidence, 
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without  proof  of  ezecutioiiy  another   paper   that  is  perti- 
nent to  the  issue.     This  was  a  sufficient  reason  to  have  ex- 
cluded these  papers  from  the  operation  of  the  above  rule,  on 
which  the  Court  below  evidently  allowed  them  to  go,  in  evi- 
dence,  without  proof  of  execution.     In  addition  to  this,  there 
is  another  reason  why  this  rule  could  not  obtain  in  this  case. 
Henry  H.  McGeCi  it  is  true,  was  a  party  to  this  suit,  and  he 
may  possibly  have  been  entitled  to,  or  claimed,  a  beneficial 
interest  in  the  receipt  from  Tatum  to  himself,    but  there 
were  other  parties  to  this  suit,  whose  interest  was  proposed 
to  be  affected  by  this  evidence,  that  were  no  parti&i  to  the 
receipt  of  Tatum,  and  in  no  wise  beneficially  interested  there- 
in.   Thus  Emory  Hancock  was  a  party  to  the  suit.     He  was 
the  plaintiff's  last  lessor,  and  down  to  whom,  through  Henry 
McGee,  the  title  was  carried.    He  was  the  real  party  plain- 
tiff, for  whose  benefit  the  suit  was  brought  and  prosecuted. 
He  had  no  beneficial  interest  in  that  receipt,  was  no  party 
thereto,  and  the  bond  for  titles  was  offered  in  evidence  to 
defeat  his  title.    He  had  a  right,  therefore,  to  call  for  proof 
of  the  actual  execution  of  the  bond,  although  the  receipt 
reciting  such  a  bond,  and  of  cotemporaneous  date,  was  pro- 
duced upon  notice. 

These  papers  being  in  evidence,  the  Court  charged  the 
jury  thereon,  that  if  '^  Tatum  did  pay  for  the  land  at  the  time, 
9th  January,  1851,  and  took  McGee's  (Henry  H.)  bond  for 
title,  this  would  constitute  a  legal  title,  and  protect  these 
defendants  against  a  recovery  in  this  case,  even  though  they 
do  not  hold  under  Tatum.    It  will  be  sufficient  if  the  title 
was  not  in  the  plaintiff  at  the  commencement  of  this  sait. 
Henry  H.  McGee  sold  to  Tatum,  9th  January,  1851.     The 
papers  show  that  he  did  not  get  the  deed  from   Dorcas 
McGee  until  afterwards,  say  10th  January,  1855,  but  when 
Dorcas  McGee  made  the  deed  to  H.  H.  McGee,  if  H.  H. 
McGee  had  sold  it  to  Tatum,  and  received  pay  for  it^  the 
title  thus  conveyed  inured  to  the  benefit  of  Tatum,  and  in 
law  passed  the  title  to  Tatum ;  and  under  this  view  of  the 
case,  Henry  H,  McGee  would  have  no  title  to  convey  to  Han- 
cock, or  any  one  else  bnt  Tatum.     If,  however,  you  are  not 
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tisfiedy  from  the  evidence,  that  Tatum  paid  for  the  land, 
en.  defendants  would  not  be  protected  under  Tatum's  title. 
',  hoi^ever,  he  did  pay  for  it,  defendants  would  be  protected 
r  this  title.  Defendants  being  in  adverse  po&session  at  the 
tne  Sancock  received  his  deed  from  McGee,  that  deed  as 
^inst  defendants  is  void,  and  therefore  no  question  arises  as 
>  whether  Hancock  had  notice  of  Tatum's  title  or  not.  No 
^covery  can  be  had  in  Hancock's  name  as  admitted  by  Han* 
jck's   counsel." 

Whether  the  important  principles^  stated  by  the  Court  in 
be  charge,  are  sound  rules  of  law,  it  is  not  necessary  for  the 
^ouTt  to  consider,  neither  do  we  pass  upon  them,  (speaking 
or  myself  alone,  however,  I  must  say,  that  I  cannot  assent 
:o  any  one  of  the  propositions  therein  stated  as  being  the 
aw,)  hut  conceding,  for  the  determination  of  this  case,  that 
:he  l^al  propositions  stated  are  true,  still  the  charge  is  erro- 
neous in  their  application  to  the  facts.  The  Court  states  that 
the  deed  from  Henry  H.  McGee  to  Emory  Hancock  having 
been  made  adversely  to  the  possession,  is  void  on  that  account, 
and  no  recovery  can  be  had  in  his  name ;  neither  could  a 
recovery  be  had  in  the  name  of  Henry  H.  McGee,  because  there 
is  a  legal  title  shown  out  of  him  in  Hardy  C.  Tatum.  Now, 
it  must  be  remembered,  that  the  title  of  Tatum  and  the  de- 
fendants, are  as  independent  of  each  other  as  that  of  the 
plaintiflk'  and  defendant8\  There  is  no  connection  whatever 
between  them.  The  defendants  do  not  claim  under  Tatum, 
or  through  him.  He  is  not  in  possession,  hut  the  possession 
of  defendants  is  as  adverse  to  him  as  to  the  plaintiffs.  The 
defendant  found  this  title,  or  claim  of  title,  outstanding,  and 
laid  hold  of  it  to  repel  a  rec<^very  by  the  plaintiffs.  The  pos- 
session of  the  defendants  being  out  of  the  way,  the  deed  from 
Henry  H.  McGree  to  Hancock  could  not  be  void  as  against 
Tatum,  unless  made  with  notice  of  his  title  or  equitable  in- 
terest in  the  lot.  But  the  defendants  being  in  possession, 
McGree's  deed  is  void,  in  consequence  of  that  possession,  as 
against  the  defendants,  as  the  Court  below  states.  Now,  if 
that  is  true,  the  deed  from  Dorcas  McGee  to  Henry  H. 

McGree,  which  was  equally  adverse  to  the  possession,  would 
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also  be  void,  and  for  the  same  reason,  leaving  the  title  still 
,  in  her,  and  never  reaching  either  to  Henry  H.  McGee  or 
Tatum,  so  as  to  constitute  an  outstanding  title  to  prevent  a 
recovery  in  the  demise  in  the  declaration  from  Dorcas 
McGee.  Hence  the  charge  of  the  Court  was  erroneous. 
Let  the  judgment  be  reversed. 


Spencer  Sullivan,  Adm'r,  plaintiff  in  error,  vs.  Ander- 
son Hugly,  et  a/.,  by  next  friend,  William  W.  Collier, 
defendants  in  error. 

1.  A  witness  will  not  be  permitted  to  prove  the  opinions  of  oUiera  on 
any  question. 

2.  Where  the  verdict  is  against  the  issue  of  adulterine  bastardy,  this 
Court  will  not  disturb  the  finding,  unless  a  case  of  plain,  natural  im- 
possibility has  been  made  out  by  the  evidence. 

In  equity,  in  Monroe  Superior  Court,  Tried  before  Judge 
Cabaniss,  at  August  Term,  1860. 

Amos  Hugly  and  his  wife  Caroline  had  born  to  them  du- 
ring their  coverture,  a  male  child,  Franklin  Hugly.  WLen 
Franklin  was  bom  they  lived  in  Upson  county.  They  af- 
terwards moved  to  Chattooga  county,  where  Amos  Hugly 
died  ;  his  widow  next  died,  and  then  Franklin  also  died. 

This  bill  is  brought  against  Spencer  Sullivan,  as  adminis- 
trator of  Franklin  Hugly,  for  an  account  and  distribution,  by 
William  W.  Collier,  as  next  friend  of  Anderson  Hugly,  and 
nine  others,  minors,  who  allege  ^hat  they  are  the  next  of  kin, 
and  hcirs-at-law  of  Franklin  Hugly,  on  the  paternal  side, 
and  entitled  to  ten-fourteenths  of  his  estate,  and  that  James, 
John,  Charles  and  Thomas  Sullivan  are  his  next  of  kin  on 
the  maternal  side. 

Spencer  Sullivan,  in  his  answer,  while  admitting  his  lia- 
bility to  account  with  the  heirs-at-law  of  Franklin  Hugly, 
both  for  the  whole  of  his  estate  which  came  into  his  hands 
as  administrator,  ^nd  for  the  hire  of  the  negroes  belonging 
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thereto^  denies  that  complainants  have  any  right  to  any  part 
of  said  estate,  they  not  being  the  next  of  kin  on  the  paternal 
side,  of  said  Franklin,  as  they  allege.  He  further  answers, 
that  the  estate  claimed  by  complainants  is  subject  to  distri- 
bution araong  the  brothers  and  sisters  of  Caroline,  the  wife 
of  Amos  Hugly,  (and  who  was  the  daughter  of  defendant,) 
and  that  he  had  distributed  it  among  them,  taking  from 
them,  who  are  also  his  children,  refunding  bonds,  to  save 
Iiim  harmless  by  reason  of  said  distribution. 

The  only  point  at  issue  is,  whether  or  not  the  complain- 
ants arc  the  next  of  kin,  on  the  paternal  side,  of  Franklin 
Hugly,  and  the  grounds  relied  on  by  the  administrator  will 
fully  appear  from  the  plea  filed  by  him,  as  follows : 

"That  the  said  Franklin  Hugly  was  the  adulterine  bastard 
child  of  Caroline,  the  wife  of  Amos  Hugly,  and  was  a  half- 
breed  of  the  African  race,  and  by  reason  thereof  incapable  of 
taking  or  holding  by  bequest  or  otherwise,  estate,  real  or  per- 
sonal, under  the  laws  of  this  State.     And  further,  that  the 
estate  sought  to  be  distributed  by  complainants  was,  by  the 
Hi7J  of  Amos  Hugly,  bequeathed  in  equal  portions  to  his 
wife  Caroline  and  said  Franklin,  and  that  said  Franklin 
i«ing  an  adulterine  bastard,  and  one-half  negro  blood,  and 
incapable  of  holding  estate,  real  or  personal,  the  bequest  to 
Franklin  became  void,  and  the  whole  of  the  estate  of  Amos 
Hugly  vested  in  Caroline  Hugly,  who  was  the  sole  heir-at- 
bw  of  Amos  Hugly." 

The  matter  relied  on  in  the  pleas  is  also  set  up  in  defend- 
aat's  answer.     " 

The  case  came  on  for  trial  at  the  August  Term,  1860,  and 
and  complainants  proved  their  relationship  to  Amos  Hugly, 
as  stated  in  their  bill,  and  the  relationship  of  the  Sullivans 
to  Caroline,  the  wife  of  Amos  Hugly.  They  also  proved 
the  valae  of  the  negroes  in  controversy  and  their  hire  to  be 
worth  more  than  $15,000  00. 

BcNJAHrx  Zelneb  testified :  That  he  once  had  a  conver- 
sation with  Amos  Hugly  when  said  Amos  was  very  mad 
l>ecau9e  the  child,  Franklin  Hugly,  was  reported  to  be  a 
negro  child,  and  said  to  witness  he  believed  the  child  to  be 
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his ;  if  he  had  not,  he  would  make  more  fuss  about  it  than 
anybody  else,  and  would  discard  or  leave  his  wife,  Caroline; 
was  acquainted  with  the  Sullivan  &mily,  they  were  of  dark 
complexion,  d^rk  hair ;  knew  some  persons  of  darker  com- 
plexion.  Amos  Hugly's  father  had  a  fair  skin ;  his  wife 
was  a  fair  skinned  and  very  pretty  woman,  Spencer  Sulli- 
van and  all  the  family  have  high  cheek  bones  and  long  noses. 

L.  B.  ALEXA.NDER  testified  :  He  knew  Amos  Hugly  but 
not  intimately :  he  was  red  haired,  fair  skinned,  and  had  many 
dark  freckles  on  his  face  of  a  large  size,  and  on  looking  on 
the  side  of  his  (Amos's)  face  it  made  him  think  of  a  negro, 
but  not  that  Hugly  was  himself  a  negro. 

Defendant  read  the  answers  to  interrogatories  of  Wat- 
son A.  Crawford  and  his  wife,  Margaret  Crawford, 
who  testified:  They  lived  near  Amos  Hugly,  in  Upson 
county.  Caroline  Hugly  gave  birth  to  a  male  child,  Frank- 
lin Hugly,  while  living  in  Upson.  Mrs.  Crawford  saw  the 
child  about  fifteen  minutes  after  its  birth,  Wateon  Crawford 
saw  it  about  two  weeks  aft^r,  both  say  it  was  the  darkest 
child  they  ever  saw  born  of  a  white  woman.  Mrs.  Craw- 
ford says,  from  the  dark  color  of  Franklin  Hugly,  his  curly 
black  hair  and  low  forehead,  she  would  say  he  was  one-half 
negro.  Watson  Crawford  says  that  said  Franklin  was  one- 
half  of  the  negro  race.  They  both  say  that  Amos  Hugly  was 
subject  to  fits,  and  that  his  mind  was  weak  and  feeble,  and 
that  he  was  easily  imposed  upon.  Watson  Crawford  says 
that  he  could  have  made  him  give  witness  his  land.  This 
witness  also  says  that  Amos  Hugly  told  him  that  whenever 
he  went  from  home  he  directed  a  negro  man  to  sleep  in  the 
house  where  his  wife  slept.  Both  say  that  Amos  Hugly  was 
very  fair  skinned,  freckled,  and  had  red  hair ;  his  wife  was 
fair  skinned,  rosy  cheeks,  handsome  faoe,  and  black  hair. 
Franklin  was  dark,  thick  skin,  flat  nose,  and  curly,  black 
hair.     Both  say  that  Amos  treated  Franklin  as  his  son. 

Defendant  then  read  the  answers  to  interrogatories  of  Dr« 
Dudley  W.  Hammond,  as  follows : 

I  am  a  physician  of  thirty  years  standing.     The  wife  of 
Amos  Hugly,  several  years  after  their  marriage,  gave  birth 
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to  a  male  child  of  dark  complexion  or  color^  and  I  am  of 
the  opinion  that  Baid  offspring  was  a  mulatto^  or,  in  other 
words,  half  negro— an  adnlterine  bastard.    This  child  dif- 
fered from  the  pure  white  race  in  several  particulars,  and  in 
order  to  arrive  at  this  conclasion  more  clearly,  it  may  be 
proper  here  to  give,  in  detail,  some  of  the  most  prominent 
cbaracteristics  existing  between  the  white  and  negro  variety 
of  the  human  race.    The  Caucassian  or  white  variety,  as  a 
general  rule,  is  characterized  by  a  fair  white  skin,  red  cheeks, 
soft,  flowing  hair,  generally  curled  or  waiving,  ample  broad 
forehead,  small,  oval  and  straight  face,  with  features  distinct, 
large  elevated  cranium,  narrow  and  prominent  nose,  small 
moQtb,  projecting  chin,  etc.    Amos  Hugly  and  his  wife,  and 
their  ancestors  on  either  side,  as  far  as  I  am  acquainted,  were 
in  the  main  characterized  by  the  above  indications  of  purity. 
The  Ethiopian  or  negro  variety,  on  the  other  hand,  is  char- 
acterized by  dark  skin,  black,  short  woolly  hair,  compressed 
skull,  and  elongated  anteriorly,  forehead  low,  narrow  and 
receding,  cheek  bones  broad  and  prominent,  so  as  to  render 
the  upper  front  teeth  oblique,  s(f  projecting,  usually,  as  to 
ext^d  beyond  a  straight  line  dropped  from  the  end  of  the 
D06e  to  the  chin,  eyes  full,  nose  broad,  and  flat,  lips  (especially 
the  upper)  thick,  facial  angle  deficient,  etc. 

The  child  of  Amos  Hugly  departed,  or  was  wanting  in 

many  developments  existing  in  its  parents,  or  the  white  race, 

and  instead,  was  indelibly  impressed  with  those  pertaining  to 

the  negro  variety  as  just  detailed :  skin  dark,  resembling  the 

mulatto  or  half  blood,  eyes  large  and  prominent,  nose  short, 

and  hair  black,  the  facial  angle  deficient;  in  short,  the  whole 

contour  of  the  child's  countenance  or  appearance  would  at 

once  impress  upon  the  mind  that  it  was  the  offspring  of  a 

Begro,  and   I  have  no  hesitation  in  stating  this  to  be  my 

opinion.     I  saw  the  child  frequently,  and  examined  it  closely, 

for  the  parpose  of  ascertaining  whether  it  ^as  a  white  child 

or  a  mulatto.     I  know  nothing  more  going  to  show  the 

child  to  be  a  mulatto,  except  some  inferential  circumstances^ 

viz :  Hugly  and  his  wife  lived  together  for  many  years  before 
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this  child  was  born^  and  several  years  afterwards,  and  had 
no  other. 

Defendants  here  offered  to  read  the  following  from  Dr. 
Hammond's  answers :  "  The  midwife,  Mrs.  Cooper,  who 
attended  Mrs.  Huglyj'n  her  accouchment,  pronounced  it  to  be 
a  mulatto  at  its  birth,"  which,  on  motion  of  complamants' 
counsel,  was  rejected  by  the  Court,  and  defendants  excepted; 
and  afterwards,  defendant,  the  death  of  Mrs.  Cooper  being 
shown,  offered  to'read  the  testimony  which  had  been  rejected, 
and  the  Court  again,  on  objection  by  complainants,  rejected 
the  same,  and  defendants  excepted. 

Defendants  then  continued  the  testimony  of  Dr.  Ham- 
mond: Amos  Hugly  had  a  weak,  imbecile  mind;  be  was  a 
simpleton.  I  do  not  kuow  how  often  I  saw  the  child,  and 
can't  say  how  old  he  was  when  I  last  saw  hfm.  I  saw  Lira 
a  short  time  after  his  birth. 

The  evidence  being  closed,  and  the  Court  having  charged 
the  jury,  (no  exception  is  made  to  the  charge,)  they  retired 
and  found  a  verdict  in  fiavor  of  complainants  for  §10,710  00. 

Defendants  moved  for  a€iew  trial  on  the  grounds — 

1.  That  the  verdict  and  decree  was  contrary  to  law. 

2.  That  the  verdict  and  decree  were  contrary  to  the 
charge  of  the  Court,  and  that  the  Court  erred  in  rejecting 
the  sayings  of  Mrs.  Cooper. 

3.  That  the  verdict  and  decree  were  contrary  to  the  evi- 
dence, contrary  to  the  decided  weight  of  evidence,  and  with- 
out evidence. 

The  Court  overruled  the  motion  and  refused  a  new  trial, 
and  this  refusal  is  the  error  complained  of. 

^Hammond  &  Son,  for  plaintiff  in  error. 

Trippe,  Gibsox,  for  defendants  in  error. 

By  the  Court — Lyon,  J.,  delivering  the  opinion. 

AVhat  the  midwife,  Mrs.  Cooper,  said  of  the  child,  at  the 
time  of  its  birth,  was  hearsay,  not  evidence,  and  properly 
rejected.     The  statement  was  nothing  but  an  opinion,  and  it* 
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snstained  by  her  oath  would  have  been  of  but  little  weight ; 
without,  it  was  a  mere  idle  declaration.  The  opinions  of 
persons  cannot  be  proven  or  used  as  evidence  in  this  way — 
that  is,  a  witness  will  not  be  permitted  to  prove  the  opinions 
of  others  on  any  question.  Bobbins  vs.  Treadway,  2  J.  J. 
Marsh,  542. 

There  is  but  one  other  point  in  the  case,  and  that  is  wheth- 
er the  verdict  is  so  strongly  and  decidedly  against  the  weight 
oi  the  evidence  as  to  require  us  to  send  the  case  back  for  a 
Dew  trial.  The  only  question  in  issue  before  the  jury  was, 
whether  the  child,  Franklin,  under  whom  complainants 
claim,  was  the  legitimate  offspring  of « Amos  Hugly  and  his 
wife,  Caroline. 

At  the  birth  of  the  child,  Amos  Hugly,  and  its  mother, 
Caroline,  were  husband  and  wife,  living  together ;  had  been 
for  years  preceding,  and  so  continued  for  years  afterward,  and 
antil  the  relation  was  dissolved  by  death.    Both  parents  hav- 
ing died,  and  then  the  child,  and  its  estate  administered  by 
the  defendant  in  the  Court  below,  this  bill  was  filed  by  the 
complainants  as  its  next  of  kin,  On  the  father's  side,  as  a  part 
of  the  heirs-at-law  of  said  deceased  child.    The  defendant 
resisted  their  right  to  a  distribution,  insisting,  that  although 
said  Franklin  was  born  in  the  wedlock  of  the  said  Amos  and 
Ills  wife,  Caroline,  he  was  not  the  issue  of  the  said  Amos,  but 
that  he  was  the  ill^itimate  ofispring  of  an  adulterous  inter- 
course between  the  said  Caroline  and  a  negro. 

On  the  hearing  of  that  issue,  the  jury,  upon  the  proofs 
submitted,  rendered  a  verdict  in  favor  of  the  complainant, 
and  the  legitimacy  of  the  child. 

2.  No  question  that  has  been  before  this  Court  has  been 
more  carefully  considered  and  better  settled  than  that  in- 
volved in  this  record — adulterine  bastardy ;  and  the  rule,  as 
-rcttled,  is,  "that  although  the  birth  of  a  child  in  wedlock 
raises  a  presumption  that  such  child  is  legitimate,  yet  that  this 
presafsption  may  be  rebutted,  both  by  direct  and  presump- 
tive evidence;  and  in  arriving  at  a  conclusion  upon  this  sub- 
]ectp  the  jury  may  not  only  take  into  their  consideration  proof 
cendiisg  ^  show  the  physical  impossibility  of  the  child  born 
Vou  xxxn — 21. 
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in  wedlock  being  legitimate,  but  they  may  decide  the  ques* 
tion  of  paternity  by  attending  to  the  relative  situation  of  the 
parties^  their  habits  of  life,  the  evidence  of  conduct  aod 
declarations  connected  with  conduct,  and  to  any  indactioos 
which  reason  suggests/'  In  oth^  words,  that  the  jury  are 
not  limited  in  their  inquiries  to  the  " non  access"  or  physi- 
cal impotency  of  the  husband,  but  that  they  must  act  upon 
any  evidence  that  will  show  the  absoluU  imposmbUUy  of  the 
husband's  being  the  father  of  the  wife's  child,  ^rom  whaJbtvet 
cause  that  impossibilUy  might  arise,  Wright  vs.  Hicks,  12 
Ga.,  158.    8.  C,  15  Ga.,  160. 

But  while  the  maxim  ot pater  est  qaem  nupUce  demonstrttnt 
may  be  thus  overturned  and  defeated,  the  Courts  will  not 
allow  it  to  be  disturbed  upon  light,  unsatisfactory,  or  mere 
probable  grounds.     Resting,  as  the  maxim  does,  on  the  solid 
foundation  of  public  utility,  the  repose  of  families  and  the 
tranquillity  of  marriages,  it  will  be  presumed  in  all  its  force, 
unless  combated  by  proofs  stronger  and  more  convincing.    It 
is  to  be  considered  as  the  truth  until  it  is  destroyed.    'The 
general  presumption  will  prevail,  except  a  case  of  plain,  natu- 
ral impossibility  is  shewn.    I  will  not  say  the  improbability 
of  his  being  such,  for  upon  the  ground  of  improbability, 
however  strong,  I  would  not  venture  to  proceed."     Lord 
EUenborough  in  The  King  vs.  Luffe,  8  East.,  193. 

The  evidence  relied  on  by  the  defendant  to  overcome  the 
presumption  of  legitimacy,  are  the  opinions  of  three  witness- 
es, Crawford,  and  his  wife  Margaret  L.,  and  Dr.  Hammond. 
Crawford  and  his  wife  were  near  neighbors  of  Hugly  and 
his  wife  at  the  birth  of  the  child,  Franklin,  and  from  an 
examination  at  or  near  that  time,  they  were  of  the  opinion 
that  the  child  was  the  descendant  of  a  negro — that  he  wua 
half  negro.    They  say  that  he  was  of  dark  color,  curly,  black 
hair,  and  low  forehead.     Neither  of  these  witne&es  are  ex- 
perts, or  profess  any  skill  in  physiology,  genealogy  or  ethnol- 
ogy.    They  saw  that  the  child  was  of  a  very  dark  skin,  had 
a  low  forehead,  with  short,  curly,  black  hair,  and  from  thee 
they  Infer,  as  neither  the  father  nor  mother  possessed  any  of 
these  characteristics,  that  the  child  was  begotten  by  a  negro 


ATLANTA,  MAUCH  TERM,  1861.  323 

Snllivan  vs,  Hngly  et  al. 


ind  not  the  husband.  The  testimony  of  Dr.  Hammond  is 
:o  the  same  purport,  but  is  much  stronger  and  more  import- 
mt,  from  the  fact,  that  he  is  a  scientific  and  learned  gentle- 
nan  on  the  subject  of  the  races,  and  examined  the  child  at 
liferent  times  "closely,  for  the  purpose  of  ascertaining 
re-hether  it  was  a  white  child  or  a  mulatto/'  He  found  it  to 
ye  ^*  wanting  in  many  developments  existing  in  its  parents,' 
srhen  he  considered  together  with  their  ancestors  on  either 
Me  "  as  good  portraitures  of  the  unadulterated  white  race/' 
*'  and,  instead,  was  indelibly  impressed  with  those  pertaining 
io  the  negro  variety," — "  skin  dark,  resembling  the  mulatto^ 
[>r  half  blood,  eyes*  large  and  prominent,  nose  short,  and  hair 
black — ^the  facial  angle  deficient."  He  concluded  that  the 
?hild  was  "the  offspring  of  a  negro — in  his  opinion,  an  adul- 
terine bastard."  If  these  opinions  were  infallible,  then  it 
was  an  absolute  impossibility  for  the  child  to  have  been  the 
k'gitimate  ofl&pring  of  Amos  Hugly,  but  they  are  not.  The 
child,  notwithstanding  these  traits  or  characteristics,  might 
have  been  the  child  of  Amos  Hugly.  We  constantly  see 
departures  in  the  negro  and  white  races,  from  the  peculiar 
and  natural  characteristics  of  these  respective  varieties,  more 
Brlaring  and  striking  than  those  pointed  out  by  these  witness- 
es, and  yet  the  parents  of  the  descent  can  not  be  questioned. 

The  defect  in  the  evidence  is,  that  there  is  not  enough  of 
concurrent  testimony  to  this  point  to  overcome  the  legal  pre- 
•nimption  in  favor  of  the  legitimacy.  The  examinations 
were  made  when  the  child  was  quite  young,  and  before  its 
features  were  fully  developed.  To  sustain  the  issue,  more 
vritnesses  should  have  been  brought  to  the  examination. 
The  testimony  of  one  physician,  learned  and  skillful,  as  he 
was,  should  have  been  corroborated  by  that  of  others  skilled 
like  himself,  and  the  examination  should  have  continued 
down  to  his  death.  Now,  after  the  child  was  removed  with 
its  parents  to  the  county  of  Chattooga,  among  strangers  to 
them  and  their  antecedents,  no  one  seems  to  be  impressed 
with  the  idea  that  there  is  anything  strange  or  peculiar  in 
the  appearance  of  the  child,  or  that  it  was  of  negro  descent. 
At  least  no  witness  from  that  locality  is  introduced  to  tes- 
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tify  to  this  point,  whose  testimony  supports  the  issue.   One 
witness,  Harlon,  was  sworn,  who  knew  them  in  Chattooga. 
He  not  only  does  not  say  anything  about  the  child  being  of 
negro  descent  or  presenting  that  appearance,  but  he  says  he 
knew   the  child   well;   saw   it  frequently;  it  was  always 
treated  kindly  by  them,  and  both  husband  and  wife  claimed 
it  as  their  child.     In  addition  to  this,  it  was  in  evidence  that 
Amos  Hugly,  the  father,  had  no  doubt  on  the  subject,  although 
his  attention  was  called  directly  to  the  fact;  he  rejected  the 
idea  indignantly.     This  was  very  strong  evidence  in  support 
of  the   legal   presumption — sufficient  of  itself  to  overcome 
the  effect  of  the  opinions  of  the  other  witnesses — ^for  the 
father  has  an  opportunity  of  judging  of  the  legitimacy  of  the 
birth   of  his  child  that  others  are  not  supposed  to  have. 
Besides  all  this,  there  is  no  evidence  of  any  kind,  cither 
directly  or  indirectly,  that  the  wife  was  guilty  of  adultery  at 
all,   unless  it  be  taken  for  granted  that  the  child  is  the 
offspring  of  a  negro,  and  the  adultery  be  presumed  from  that 
fact.     The  evidence  is  altogether  insufficient  to  destroy  the 
presumptions  in  favor  of  the  legitimacy  of  the  child  and  the 
innocence  of  the  mother. 

But  suppose  that*  this  Court  was  of  the  opinion,  from  the 
evidence,  that  the  child  was  half  negro,  and  therefore  neces- 
sarily an  adulterine  bastard,  which  opinion  we  do  not  enter- 
tain. What  right  have  we  to  overturn  this  verdict  ?  The 
question  is  one  peculiarly  for  the  jury  in  cases  of  this  kind, 
and  the  evidence,  to  support  the  charge  of  bastardy,  "  must 
be  of  such  facta  and  circumstances  as  are  sufficient  to  prove  to 
the  satisf auction  of  the  jury  that  the  husband  could  not,  by 
the  laws  of  nature,  be  the  father  of  the  child.^'  Ra^bury 
Claim  of  Peerage,  2  Selw.,  N.  P.,  709.  Shall  this  or  any 
other  Court  under  that  rule,  in  cases  like  this,  say  that  the 
jury  shall  be  satisfied  with  this  or  that  kind  of  evidence; 
especially  when  the  whole  charge  rests  upon  the  opinions  of 
witnesses  against  the  maxim  and  the  deliberately  expressed 
declaration  of  the  father  that  the  child  was  his  ?  We  think 
not.  The  most  that  the  evidence  could  amount  to  is  to  raise 
a  doubt,  and  whenever  that  is  the  case,  the  finding  must  be 
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n  favor  of  the  innocence  of  the  mother  and  the  presumptions 
)f  the  law. 
Let  the  judgment  be  affirmed. 


Martha.  G.  Jackson,  Executrix,  and  Thomas  W.  Mote, 
Executor,  plaintiffs  in  error,  vs.  Thompson  Jackson, 
Samuel  Mokgan,  et  cU.,  defendants  in  error. 

1.  It  Is  not  error  in  the  presiding  Judge  to  refuse  to  rule  out  answers  to 
cross  interrogatories,  when  Objected  to,  on  the  ground  that  the  answers 
are  not  fall,  especially  when  the  cross  interrogatories  relate  to  an  im- 
material matter. 

2.  The  sayings  of  an  ezecutriZ)  who  is  also  a  legatee  under  a  will, 
uttered  before  and  at  the  time  of  making  the  will,  and  forming  part  of 
the  res  gtstcs,  are  admissible  in  evidence  against  the  will. 

3.  Pending  the  trial  of  a  case,  the  parties  agreed  that  the  jury  might 
separate  for  dinner,  and  at  the  dinner  table  a  witness  for  one  of  the 
parties,  expressed  an  opinion  of  the  case  favorable  to  the  party  call- 
ing him,  and  the  opinion  thus  expressed  was  heard  by  one  of  the 
jarors  trying  the  case,  who  swears  that  it  had  no  sort  of  influence  on 
bis  mind  in  making  the  verdict :  Ueldj  That  the  verdict  should  not  be 
set  aside  on  that  ground. 

4.  A  testator  may  have  a  mind  of  sufficient  sanity  for  general  purposes, 
and  of  sufEcient  soundness  and  discretion,  to  regulate  his  affairs  in 
general ;  yet,  if  it  be  shown  that  another  person  has  acquired  such 
dominion  and  influence  over  his  mind  as  to  prevent  the  exercise  of 
hisdiscredon  in  disposing  of  his  property  by  will,  a  will  made  by  the 
testator,  under  the  influence  of  such  dominion,  will  be  set  aside. 

Issue  of  deciaavU  vel  won,  tried  before  the  Hon.  E.  G. 
Cabaniss,  at  the  August  Term,  1860,  of  Monroe  Superior 

Court. 

The  questions  presented  for  adjudication  in  this  case  arise 
out  of  the  following  state  of  facts: 

Ou  the  19th  of  December,  1851,  John  Jackson  made  and 
published  a  will  in  the  presence  of  O.  C.  Gibson,  Elvers 
Jordan,  A.  K.  Jordan,  and  Isaac  H.  Butler,  of  which  the 
following  is  a  copy,  to-wit : 
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"  Geoboia — Monroe  County  : 

''In  the  name  of  God,  amen  I 

"  I,  John  Jackson,  of  said  county  of  Monroe,  in  view  of 
the  uncertainty  of  life,  and  the  certainty  of  death,  and  being 
specially  desirous  to  make  disposition  of  such  property  as 
rightfully  belongs  to  me,  do  make  and  ordain  this  writing  to 
be  my  last  will  and  testament.  Chiefly,  I  commend  my  sod 
to  the  mercy  of  Him  who  gave  it,  and  my  body  to  the  earth 
in  decent  Christian  burial ;  and  of  my  worldly  substance  I 
make  the  following  disposition : 

''Item. — I  hereby  direct  all  my  debts  paid  without  delay. 

"Item. — I  bequeath  to  my  beloved  wife,  Martha  6.  Jack- 
son, during  her  natural  life,  the  two  lots  of  land  whereon  I 
now  reside,  and  to  which  I  have  removed  only  for  a  few 
days,  containing  four  hundred  and  five  acres,  be  the  same 
more  or  less ;  also,  all  my  stock  of  cattle,  hogs,  sheep,  cows, 
horses  and  mules,  of  every  description;  also,  three  negro 
men,  Mark,  Austin  and  Green,  a  young  negro  fellow  named 
Henry,  a  boy  named  Frank,  about  fifteen  years  old,  a  nc^ro 
girl  named  Sarah,  a  negro  woman  named  Emily,  and  her 
three  children,  George,  Augustus  and  Ann,  and  at  the  death 
of  my  said  wife  I  give  and  bequeath  all  the  property  named 
in  this  item  to  her  and  my  son,  Wiley  W.  Jackson. 

"  Item. — I  give  and  bequeath  the  sum  of  $5  00,  to  each 
of  my  sons  following,  viz :  William  P.  Jackson,  Thompson 
Jackson,  Edward  Jackson,  Wilkins  Jackson,  Lewis  Jackson, 
and  Andrew  Jackson. 

"  Item. — I  give  and  bequeath  to  my  son,  John  Jackson* 
one  negro  woman  named  Martha,  and  her  child  John. 

"  Item. — I  bequeath  to  my  daughter,  Lucy  Morgan,  wife 
of  Samuel  Morgan,  the  sum  of  $5  00. 

"  Item. — I  bequeath  to  my  son  Wiley  W.  Jackson,  one 
negro  fellow  by  the  name  of  Jim,  a  negro  man  by  the  name 
of  Anthony,  the  following  negro  women :  Dicey,  Eachael, 
Cynthia,  Charlotte,  Eliza,  Caroline,  Louisa,  and  Mary  and 
her  child  Fanny ;  the  following  negro  boys :  Emanuel,  Solo- 
mon, Dennis,  Jim,  Freeman,  Joe,  Bill,  and  Gill;  and  the 
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following  girls:  Hannah,  Nancy  and  Harriet;  and  I  also 
give  and  bequeath  to  my  said  [son^  Wiley  W.  Jackson,  the 
sum  of  $7,000  00  in  cash. 

*'  Item. — I  give  and  bequeath  to  my  beloved  wife,  Martha 
G.  Jackson,  all  the  balance  of  debts  due  me  at  my  death,  after 
Inlying  said  $7,000  00  to  my  son,  Wiley  W.,  and  of  money, 
for  and  during  her  natural  life,  and  at  her  death,  I  give  the 
same  to  her,  and  my  son,  Wiley  W.  Jackson. 

"Item. — In  case  my  said  son,  Wiley  W,  Jackson,  should 
die  in  minority  and  without  issue,  I  make  this  Item  as  a  con- 
dition of,  and  to,  all  the  property  I  have  given  him  in  this 
will,  viz :  the  same  shall  go  and  become,  in  that  event,  the 
right  and  property  of  my  said  wife  during  her  natural  life, 
and  then,  at  the  death  of  my  said  wife,  (my  said  son,  Wiley 
W,,  having  died  in  minority  and  without  issue  of  his  body, 
as  aforesaid),  I  hereby  give  and  bequeath  all  the  property  I 
have  herein  named  to  my  wife  for  life,  as  well  as  that  given 
to  my  son,  Wiley  W.,  to  the  children  of  my  son,  John  Jack- 
eon,  except  the  money  and  debts  due  me,   herein  given  to 
my  wife,  and  that  I  give  to  her  to  dispose  of  as  she  *^sees  &U 
'*Item. — I   hereby   nominate  and   appoint  Thomas  W- 
Moye  my  executor,  and  Martha  G.  Jackson,  my  wife,  my 
executrix  to  this  my  last  will  and  testament.^' 

On  the  17th  of  July,  1858,  in  the  presence  of  Jackson 
Bush,  Elvers  Jordan,  and  Jonas  Shivers,  John  Jackson 
made  and  published,  a  codicil  to  said  will,  of  which  the  fol- 
lowing is  a  copy,  to-wit : 

"State  of  Georgia — Monroe  County: 

"  I,  said  John  Jackson,  of  said  county,  do  constitute  and 
make  this  writing  to  be  the  only  codicil  to  my  last  will  and 
testament,  executed  the  nineteenth  day  of  December,  1851, 
before  O.  C.  Gibson,  Elvers  Jordan,  Ann  K.  Jordan,  and 
Isaac  H.  Butler  as  witnesses,  and  I  say  this  is  to  be  the  only 
codicil,  because  two  other  codicils  have  been  executed  by  me, 
one  before  Elvers  Jordan,  Jonas  Shivers,  and  Joseph  How- 
ard, the  22d  of  July,  1854,  and  one  before  Elvers  Jordan, 
John  D.  Holmes,  and  Jonas  Shivers,  J.  P.,  the  1st  day  of 
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May,  1857,  and  were  executed  in  part,  to  provide  for  my 
children,  born  after  said  will  was  executed. 

*^  Item. — I  hereby  revoke  said  codicils,  but  direct  that  they 
be  not  destroyed. 

"  Item« — I  hereby  revoke  the  legacy  of  $7,000  00  in  cash, 
given  in  my  said  will,  to  my  said  son,  Wiley  W.  Jackson, 
and  in  lieu  thereof,  I  hereby  give  and  bequeath  to  all  my 
children  born,  or  to  be  born,  of  my  beloved  wife,  Martha  G. 
Jackson,  the  sum  of  $2,500  00,  to  be  subject  to  the  same 
condition  as  is  made  of,  and  to,  all  the  property  given  in  said 
will,  to  my  said  son,  Wiley  W. 

"  Item. — I  hereby  give  and  bequeath  to  all  my  children 
born,  and  to  be  born,  of  my  beloved  wife,  Martha  G.  Jack- 
son, share  and  share  alike,  the  whole  of  the  legacies  given 
my  said  son,  Wiley  W.,  in  said  will,  except  the  $7,000  00, 
herein  revoked,  aiid  hereby  declare  this  item  to  be  an  altera- 
tion of  the  legacies  in  my  said  will  to  my  said  son,  Wiley 
W.,  so  as  to  have  his  whole  brothers  and  sisters  to  share 
equally  with  him. 

"  Item. — I  give  to  my  beloved  wife,  Martha  G.,  a  lot  of 
land,  two  hundred,  two  and  a  half  acres,  that  I  bought  at 
sheriff's  sale,  in  the  year  1854,  and  that  corners  with  my 
house  settlement,  and  lays  East  of  Thomas  W.  Moye,  in  the 
same  way  I  gave  her  my  settlement  of  land  in  my  will. 

"Item. — I  hereby  give  and  bequeath  all  my  provisions  on 
hand  at  my  death,  of  every  kind,  and  the  crop  growing  or 
gathered,  or  on  hand  in  any  way,  one  half  to  my  wife,  and 
the  other  half  to  all  our  children  born,  or  to  be  born  of  her, 
the  said  Martha  G.,  but  if  necessary  for  my  wife  to  supply 
herself,  stock  and  negroes,  for  the  year  after  my  death,  she  to 
have  more  than  half,  and  the  children  the  balance. 

"Item. — I  hereby  give  to  my  wife,  Martha  G.,  all  the  in- 
crease that  the  negroes  given  her  may  have  had,  or  may 
hereafter  have,  and  Emily's  child,  Floyd,  now  about  nineteen 
months  old,  in  the  same  way  I  have  given  her  the  negroes  in 
the  will.     (Munroe  is  now  dead.) 

"Item. — I  hereby  give  to  all  my  said  children,  born  or  to 
be  born  of  my  said  wife,  Martha  G.  Jackson,  two  children 
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of  the  woman,  Mary,  viz :  Willis,  about  five  years  old,  and 
Qrry  Ann,  a  girl,  about  three  years  old,  and  all  the  increase 
that  the  negroes  given  in  my  will  to  my  son,  Wiley  W., 
may  have  had,  or  may  hereafter  have, 

"Item — ^I  hereby  give  to  my  sou,  John  Jackson,  three  boys, 
children  of  Martha,  Wade,  about  four  years  old,  Polk,  about 
tvro  years  of  age,  and  King,  about  twelve  months  old,  and 
the  future  increase  of  said  Martha. 

"Item. — ^The  Caroline  given  in  my  will  to  my  wife  is  the 
blackest  and  youngest  Caroline. 

"Item. — At  the  death  of  ray  wife,  it  is  my  desire  that  she 
so  dispose  of  what  she  may  get  from  ray  estate,  as  to  divide 
the  same  equally  among  all  her  and  my  children,  by  her,  but 
I  do  not  leave  it  in  her  discretion  as  to-one-third,  and  I  here- , 
by  give  and  bequeath  to  my  son,  Thomas  B.  Jackson,  one- 
third  of  what  my  wife  may  get  of  my  estate,  at  the  death  of 
my  wife,  Martha  G.  Jackson. 

"Item. — I  hereby  re-publish  and  declare  my  said  will,  with 
the  alterations  herein  made,  to  be  my  last  will  and  testament, 
with  this  codicil  to  the  same;  and  appoint  said  Thomas  W. 
Moye  and  my  wife,  Martha  6.  Jackson,  executor  and  execu- 
trix, to  this  my  last  will  and  testament  and  codicil. 

On  the  31st  day  of  August,  1859,  John  Jackson  departed 
this  life  in  Monroe  county,  leaving  said  will  and  codicil  in 
force. 

When  the  executor  and  executrix  propounded  the  will  and 
codicil,  and  proposed  to  prove  the  same  in  solemn  form, 
Samuel  Morgan  and  his  wife,  Lucy  Morgan,  formerly  Lucy 
JackflOD,  Thompson  Jackson,  Lewis  Jackson,  Andrew  Jack- 
son, William  P.  Jackson,  and  Edward  Jackson,  heirs-at-law 
of  the  testator,  interposed  a  caveat  to  said  will  and  codicil, 
on  the  grounds  following,  that  is  to  say : 

Islw  ''That  the  testator,  from  extreme  old  age,  imbecility  of 
body  Asd  mind,  want  of  memory,  and  mental  weakness,  was 
not  cafNible  of  making  said  will. 

2Am  '^fieeanse  said  will  is  unequal,  inequitable  and  unjust 
in  ail  «f  its  provisions,  and  ought  to  be  declared  against. 
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3(1.  ''Because  said  will  is  not  the  voluntary  act  of  the  mi 
John  Jackson,  he  having  been  moved  unduly,  and  unduly 
influenced  to  the  making  thereof,  against  his  will  and  desire, 
by  the  persuasions,  menaces,  threats,  and  practices  of  the 
executrix  and  executor  nominated  in  said  will,  and  others 
of  their  family,  and  the  mother  of  the  said  Martha  6. 

4th.  ''Because  said  will  was  procured  to  be  made  by  the 
said  Martha  G.  Jackson,  her  mother,  and  her  family,  by 
fraud,  and  by  falsely  and  fraudulently  operating  upon  the 
mind  of  said  Jackson,  thereby  inducing  him  to  believe  that 
his  children,  these  caveators,  were  his  enemies,  and  were 
laying  plans  and  plots  to  rob  and  murder  him,  whereas,  in 
truth  and  in  fact,  the  said  pretences  were  all  without  the 
shadow  of  foundation. 

5th.  "  Because,  at  the  time  of  making  said  will,  said  testa- 
tor was  laboring  under  the  £i1se  hallucination  and  delusion, 
amounting  to  insanity,  that  his  children,  these  caveators,  were 
his  enemies,  and  were  laying  plans  to  strip  and  rob  him  of 
his  property,  whereas,  in  truth  and  in  fact,  these  caveators 
are,  and  will  maintain  and  prove  as  the  Court  shall  direct, 
that  his  children  were  his  best  friends,  and  had  been  most 
dutiful,  faithful  and  humble  towards  him  all  their  lives." 

At  the  October  adjourned  term  of  the  Court  of  Ordinary 
of  Monroe  county,  the  caveat  was  overruled,  and  the  will 
and  codicil  set  up  by  the  judgment  of  the  Ordinary. 

From  this  judgment  of  the  Ordinary,  the  caveators  en- 
tered an  appeal  to  the  Superior  Court. 

When  the  case  was  tried  on  the  appeal,  there  was  a  great 
number  of  witnesses  sworn,  and  an  unusually  large  mass  of 
testimony  adduced  on  both  sides,  from  all  of  which  it  was 
made  to  appear:  that  old  man  Jackson,  the  testator,  com- 
menced life  a  poor  man,  working  hard  at  his  trade  of  ''  hat- 
ter;" that,  although  an  uneducated  man,  he  had  strong 
common  sense,  keen  perceptions,  a  clear  mind,  and  great  in- 
dustry, energy  and  frugality  ;  that  by  his  first  marri^e  he 
was  the  father  of  seven  sons  and  one  daughter;  that  whilst 
he  labored  at  his  trade,  his  sons  worked  in  the  field,  and  his 
^daughter  cooked  and  washed  at  the  house;   that  his  sons 
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labored  indnstnously  and  assiduously  for  their  father  up  to 
their  majority,  and  five  years  thereafter;  tha*  they  worked 
like  slaves,  and  knew  no  law  but  their  father's  will ;  that 
they  were  uneducated,  only  two  of  them  being  able  to  write 
their  names;  that  oftentimes  they  were  cheered  and  encour- 
aged in  their  incessant  toil  by  the  words  of  their  father,  of 
"  hurrah,  boys,  what  you  are  now  making  will  all  be  yours 
some  day,"  and  "  work  while  you  are  young,  and  when  you 
grow  old  yon  will  have  no  need  to  work,"  and  other  expres- 
sions of  similar  import;   that  with  the  exception  of  one 
slight  misunderstanding  between  the  old  man  and  one  of  the 
bojs,  the  utmost  concord  and  harmony  existed  between  him 
and  his  sons  up  to  the  time  of  his  second  marriage ;  that  his 
daughter  married  against  his  will,  and  there  was  a  coldness 
between  th^u  ever  thereafter ;  that  by  the  industry  and  fru- 
gality of  himself  and  sons,  the  old  man  Jackson  amassed  an 
estate  worth  $50,000  00  or  $60,000  00;   that  some  time 
about  the  year  1840,  testator's  wife  died,  and  in  September, 
1846,  he  married  a  second  time;  that  his  second  wife,  who 
&  the  executrix  and  legatee  under  the  will,  was  a  poor,  but 
healthful,  handsome  girl,  of  about  eighteen  years  of  age  at 
the  time  of  the  marriage,  whilst  the  testator  was  a  lean,  weak, 
feeble  old  man,  of  about  seventy-five  years  of  age,  without 
personal  comeliness  or  attractions ;  that  his  second  wife  was 
a  Miss  Moye,  whose  father  was  dead,  and  who,  in  his  life 
time,  was  the  owner  of  considerable  property,  which  had 
been  sold  by  the  sheriff  under fi.  fas.  against  him;  that  the 
place  on  which  testator  last  resided,  in  Jones  county,  had 
been  the  property  of  Mrs.  Jackson's  father,  but  was  sold  at 
sheriff^s  sale,  and  bought  by  testator;  that  from  the  time  of 
this  second  marriage  (to  which  his  sons  were  opposed)  the 
testator  and  his  sons,  all  save  one,  became  estranged  and 
alieiuited  from  each  other,  and  the  sons  seldom  visited  their 
Other's  bonse ;  that  one  of  the  sons  (who  afterwards  died 
befoul  testator)  several  times  threatened  to  kill  his  father, 
CQl  olT.llis  beard,  and  burn  up  his  house,  etc.;  that  in  the 
latteif- part  of  the  year  1851,  in  very  cold  weather,  the  testa- 
tor iM^eA  from  the  county  of  Jones  to  the  county  of  Mon- 
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,roe,  whilst  he  was  in  such  a  feeble  state  of  health  that  it  was 
feared  that  he -would  die  before  the  journey  ended  ;  that  the 
place  he  lefl  in  the  county  of  JoneS  was  a  good  place,  com- 
fortably  fixed  up,  with  dwelling,  out  houses,  etc.,  worth 
$5,500  00,  whilst  the  place  to  which  he  moved  in  the  county 
of  Monroe,  was  a  poor  place,  upon  which  the  testator  could 
scarcely  make  a  support,  and  which  was  located  within  a  half 
mile  of  where  old  Mrs.  Moye,  the  mother  of  Mrs.  Jackson, 
resided,  and  near  to  the  Moye  family  and  kinsfolk  generally; 
that  in  a  very  few  days  after  the  arrival  of  testator  at  his  new 
home,  in  Monroe  county,  a  Mr.  Dumas  was  sent  for,  and  on 
his  arrival,  the  testator,  who  was  lying  upon  a  pallet  before 
the  fire,  told  Dumas  that  he  wanted  him  to  write  a  will,  and 
to  write  it  correctly,  that  his  children  said  that  he  could  not 
write  a  will,  but  that  they  could  break  it;  that  I^umas  wrote 
a  will,  in  which  all  of  his  children  by  his  first  wife,  except 
one,  was  given  five  dollars  each,  and  the  whole  of  his  prop- 
erty given  to  his  son,  John,  who,  he  said,  had  treated  him  as 
a  son  should  a  father,  and  to  his  wife,  and  to  his  little  son, 
Wiley,  by  his  second  wife;  that  the  will  was  executed  and 
attested  in  due  form,  and  that  the  testator  seemed  to  know 
and  understand  fully  what  he  was  doing  at  the  time ;  that 
testator  then  said,  his  children  had  flurried  his  feelings  so 
that  he  could  not  enjoy  himself  in  Jones  county,  and  that 
they  (his  children)  had  mistreated  him  and  his  wife;  that  a 
few  days  thereafter.  Col.  O.  C.  Gibson  was  sent  for,  and  went 
to  testator's  house  to  write  another  will,  which  was  done,  and 
is  the  will  propounded  in  this  case ;  that  before  writing,  and 
during  the  writing,  and  after  the  will  was  written,  testator 
expressed  his  desire  that  his  son  John,  and  his  wife,  and  bis 
son,  Wiley,  and  gave  as  a  reason  therefor,  difficulties  between 
him  and  tlie  other  children,  saying  that  they  had  neglected 
him  and  threatened  him ;  that  he  seemed  anxious  that  the 
will  should  be  so  written  as  that  it  could  not  be  broken ; 
that  when  the  will  and  codicil  were  written  and  executed,  the 
testator,  though  in  feeble  health  physically,  had  abundant 
mental  capacity  to  make  a  will ;  that  on  one  occasion  he  was 
thrown  from  a  horse,  in  Jones  county,  and  very  seriously 
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injured,  and  duriog  his  coDfinement  from  the  injury,  in  the 
year  1847,  Dr.  Charles  S,  Ridley  wrote  a  will  for  testator ; 
that  Dr.  Kidley  wrote  two  wills  for  him;  that  when  first 
sent  for,  the  testator  seemed  not  to  have  made  up  his  mind 
00  the  subject,  and  appeared  agitated ;  that  in  conversations 
upon  the  subject,  between  testator  and  Dr.  Ridley,  at  which 
Mxs.  Jackson  and  her  mother,  Mrs.  Moye,  were  present,  Mrs. 
Jackson  would  remind  testator  of  his  frequent  promises  to 
make  such  a  will  as  she  would  dictate,  saying  that  she  was 
pregnant,  and  he  had  promised  to  make  a  will  to  provide  for 
herself  and  offspring ;  that  Mrs.  Moye  would,  on  these  occa- 
sions, say  yes,  Mr.  Jackson  had  made  these  promises,  but 
that  she  did  not  believe  he  would  do  what  he  said  he  would 
do;  that  when  Kidley  saw  that  testator  was  about  making 
awill  which  in  his,  Ridley's  judgment,  was  Incompatible  with 
justice,  he  would  remonstrate  with  him,  telling  him  that  it 
was  not  in  accordance  with  what  he  had  previously  said,  and 
asking  him,  "what  will  you  do  for  Billy  and  Andrew?  will 
joanotgivethem something?'' — that  testator  replied,  "Mar- 
tha says  Billy  is  a  snake  in  the  grass,  and  as  to  Andrew,  poor 
fellow,  I  have  nothing  against  him,  he  is  unable  to  take  care 
of  himself;^   that  Mrs  Jackson  would  put  in  by  saying, 
''yes,  Billy  is  a  snake  in  the  grass,"  and  she  did  not  like  to 
hear  the  name  of  the  Jacksons  mentioned ;  that  an  anony- 
mous letter  had  been  written,  in  which  she  believed  they 
were  all  concerned,  that  no  one  else  was  mean  enough  to  do 
it  but  them,  that  Sam  Morgan  was  a  grand  rascal,  and  was 
instramental  in  writing  the  letter,  and  that  the  Jacksons  all 
followed  him ;  that  Mrs.  Moye  urged  testator  to  fullfil  his 
promise,  saying  poor  Martha  is  in  a  certain  condition,  aud 
woald  be  \eft  in  a  helpless  condition,  and  she  and  her  orphan 
at  the  mercy  of  the  older  children ;  that  Mrs.  Jackson  would 
evince  great  concern  for  the  testator  in  his  presence,  rubbing 
her  &ce  against  his,  calling  him  honey,  and  otherwise  caress- 
ing Miii^  aod  when  not  in  testator's  presence  she  seemed  full 
of  l0id^  and  hilarity;  that  when  the  old  man  was  thrown 
fioAiiifl  horse,  and  brought  home  in  an  ox-cart,  Mrs.  Jack- 
son mid  tbe  diildren  treated  him  like  a  dog,  allowing  him 
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to  be  brought  in  that  manaer^  when  the  old  man  replied^ 
that  he  was  hurt  in  another  fields  and  not  where  the  boys 
were  at  the  time ;  that  Mrs.  Moje  also  said  that  the  old  man 
ought  to  be  fed  on  pound  cake,  that  he  could  eat  nothing  else. 

The  proof  also  disclosed  the  fact^  that  Mrs.  Jackson  was 
frequently  heard  to  tell  the  testator  that  his  sons  were  laying 
plans  and  plots  to  rob  him  of  his  property,  and  to  take  his ' 
life,  and  that  if  he  had  continued  to  live  in  Jones  county 
that  his  life  would  have  been  taken  by  them,  and  that  they 
cared  nothing  for  him. 

The  testimony  also  showed  that  Mrs.  Jackson  was  kind  and 
attentive  to  the  wants  of  the  old  man,  and  waited  on  him 
very  faithfully,  and  that  on  several  occasions  she  had  been 
heard  to  request  the  old  man  to  give  the  older  children  a 
part  of  his  property,  to  which  the  old  man  would  reply  that 
they  had   not  treated  him   right,  and   he  would  give  his 
property  to  the  State  before  they  should  have  it ;  that  on 
other  occasions  the  testator  would  say  that  the  law  made  a 
good  enough  will  for  him,  and  that  he  did  not  expect  to 
make  one ;  that  he  had  expressed  his  regrets  that  he  had 
ever  sold  out  in  Jones  county,  and  moved  to  Monroe;  that 
it  was  the  worst  day's  work  he  ever  did ;  thaf  on  another 
occasion  he  stated  that  he  had  made  a  will,  but  that  he  did 
not  like  it,  and  requested  Mr.  Stallings,  with  whom  he  was 
talking,  to  tell  it  after  his  death,  and  when  Stallings  replied 
that  the  Moyes  did  not  like  him,  (Stallings,)  and  that  he 
did  not  wish  to  interfere  in  the  matter,  the  testator  said : 
damn  them,  I  know  they  donH  like  you,  but  I  want  jou  to 
tell  it  anyhow ;  that  on  another  occasion,  and  immediately 
after  Dr.  Ridley  had  written  his  will,  as  hereinbefore  stated, 
the  testator  told  Ridley  that  it  behooved  him  to  make  a  will 
compatible  with  the  wishes  of  his  wife,  as  he*  was  growing 
old,  and  weak,  and  feeble,  and  it  was  necessary  to  do  so  to 
secure  his  peace  and  quiet  in  the  future,  and  that  it  was 
necessary  to  make  such  a  will  as  she  wanted,  to  secure  peace, 
and  he  wished  to  live  in  peace  the  remainder  of  his  life; 
this  was  said  in  answer  to  Ridley's  reference  to  the  repeated 
assertions  of  the  old  man  to  him,  that  his  older  childreai  bad 
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made  his  property,  and  that  they  should  have  it;  that  his 
wife  then  said  to  testator,  that  if  he  did  not  wish  to  make 
such  a  will  as  she  wanted,  she  did  not  wish  him  to  make 
aDv;  that  on  another  occasion,  in  conversation  with  a  Mr. 
Hardy,  the  testator  was  speaking  of  how  he  wished  his 
property  divided.  Hardy  said :  "  Uncle  John,  you  have  the 
•reins  in  your  own  hands,  why  don't  you  fix  your  business  as 
you  want  it?"  to  which  the  testator  replied:  *' Hardy,  I 
have  got  into  the  devil's  den,  and  into  the  hands  of  other 
people,  to  be  disposed  o^  as  they  please ;  my  health  is  such 
that  I  can't  help  myself."  The  proof  also  showed  at  the 
time  of  making  the  will  and  codicil,  one  of  the  old  man's 
^ rod's  by  his  first  wife  was  an  imbecile,  almost  an  idiot,  and 
iucapable  of  taking  care  of  himself;  that  all  the  balance 
were  comparatively  poor  except  one;  that  his  daughter  was 
poor  and  a  weakly  woman;  that  the  nine  orphans  of  his 
deceased  son  were  very  poor;  that  the  youngest  of  his  child- 
ren by  his  first  wife  was  about  thirty-five  years  old,  and  the 
oldest  near  sixty  years  of  age,  and  that  his  estate  was  worth 
from  $50,000  to  $60,000. 

Pending  the  trial,  counsel  for  propounders  objected  to  the 
reading,  by  caveators,  of  the  answers  of  a  witness,  Ritchie, 
and  Alexander,  and  Smith,  to  certain  cross  interrogatories 
propounded  to  them  as  to  the  mental  soundness,  and  testa- 
mentary capacity  of  the  testator,  but  the  objection  was  over- 
ruled, and  counsel  for  propounders  excepted. 

Counsel  for  propounders  also  objected  to  caveators  intro- 
daciog,  as  evidence,  the  sayings  of  Mrs.  JacMon,  the  execu- 
trix and  a  legatee  under  the  will,  uttered  at  the  time  of 
makiiig  the  will,  and  forming  a  part  of  the  res  gestcBy  but  the 
Court  overruled  the  objection,  admitted  the  evidence,  and 
propottnders  excepted. 

Whilst  the  trial  was  going  on,  it  was  agreed  that  the  jury 
might  disperse  during  the  recess  of  the  Court  for  dinner. 
Dr.  Hidley,  at  the  dinner  table,  and  in  the  presence  and  hear- 
ing of  cne  of  the  jurors  impanneled  to  try  the  case,  remarked 
thait  Walkins  Jackson,  one  of  the  testator's  sons,  who  died 
hefcfim  iestalor^  had  met  him  one  day,  and  commenced  abusing 
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him;  and  that  he  (Ridley)  got  down  and  gave  him  the 
damnedst  whipping  he  ever  got,  and  that  he  supposed  that  he 
(Wilkins  Jackson)  told  the  other  Jackson  boys  of  it,  as  they 
did  not  speak  to  him  (Ridley)  for  a  long  time,  but  notwith- 
standing they  were  not  friendly,  he  (Ridley)  thought  the 
boys  ought  to  have  the  property,  as  they  worked  for  it. 

This  conversation  was  not  addressed  to  the  juror,  wha 
made  affidavit,  that  though  he  heard  Ridley's  remarks,  thej 
made  no  impression  on  his  mind,  so  far  as  his  action  as  a 
juror  was  concerned,  and  did  not  i^^uence  his  verdict  in  the 
case  in  the  slightest  degree. 

Dr.  Ridley  also  came  into  Court,  and  being  re-introduced  as 
a  witness,  stated,  in  an  apologetic  way,  what  bad  occurred  at 
the  dinner  table  in  the  presence  of  the  juror,  and  the  trial 
proceeded. 

The  testimony  closed,  and  afler  argument  to  the  jury,  and 
the  I  charge  of  the  Court,  the  jury  returned  a  verdict,  "that 
the  paper  propounded  for  probate  and  record,  is  not  the  last 
will  and  testament  of  John  Jackson,  deceased.^' 

Counsel  for  propounders  then  made  a  motion,  in  doe  foroi} 
for  a  new  trial  in  said  case  on  the  following  grounds: 

1st.  Because  the  Court  erred  in  overruling  the  objections 
of  propounders  to  the  answers  of  Ritchie,  Alexander,  and 
Smith,  to  the  cross  interrogatories  propounded  to  them,  and 
in  allowing  said  answers  to  be  read. 

2d.  Because  the  Court  erred  in  allowing  the  sayings  of 
Martha  G.  Jackson,  uttered  before  testator's  death,  to  be 
given  in  evi<itence,  against  the  will,  when  the  same  were 
objected  to  by  propounders. 

3d.  Because  Dr.  Charles  S.  Ridley,  one  of  the  witnesso^ 
for  caveators,  discussed  the  caveat  in  favor  of  the  caveator?, 
at  the  dinner  table  of  the  hotel  in  Forsyth,  during  the  pen- 
dency of  the  trial  of  said  caveat,  in  presence  and  hearing  of 
the  jurors  who  were  trying  said  case. 

4th.  Because  the  verdict  is  against  both  the  law  and  evi- 
dence of  the  case. 

5th.  Because  the  verdict  is  manifestly  against  the  weight 
of  the  evidence  in  said  cause. 
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After  argumeDt  had  thereon,  the  presiding  Judge  over- 
uled  the  motion  for  a  new  trial,  and  that  decision  is  the 
rror  complained  of. 

Gibson  &  Moobe,  Pinceabd  &  P.  W.  Alexakdeb,  for 
)laintifis  in  error. 

Peepuqs  &  Cabaniss^  for  defendants  in  error. 

By  the  Court — ^Lumpkin,  J.,  delivering  the  opinion. 

The  first  objection  taken  in  this  case  is,  that  the  Court 
[rred  in  permitting  the  answers  of  Saphemy  Eucker  to  be 
read  to  the  first  cross-interrogatory;  the  answer  of  Nancy 
Alexander  to  the  fifth  and  seventh  cross-interrogatories,  and 
the  answer  of  Jeremiah  Smith  to  the  cross-interrogatories,  on 
the  groand  that  the  cross-interrogatories  specified  were  not 
fully  answered.  The  objection  was  not  to  the  reading  of 
the  iDterrogatories,  because  the  several  cross-questions  were 
not  answered  fully,  but  to  the  reading  of  the  answers  to  the 
cross-intern^tories  specified,  because  they  were  not  fully 
answered.  In  other  words,  the  propounders  objected  to  the 
reading  of  the  answers  of  the  witness  to  their  own  questions, 
because  they  were  not  fully  answered.  This  is  a  novel 
^'bjection.  But  admit  that  the  objection  was  to  the  reading 
of  the  whole  interrogatories  because  the  cross-questions  were 
not  fully  answered,  we  see  nothing  in  the  cross-questions 
which  would  have  availed  the  propounder,  however  favor- 
ably answered. 

The  questions  asked  were  immaterial ;  and  the  answers,  if 
given,  would  have  been  equally  so.  They  inquired  of  the 
witnesses  their  opinion  of  the  testamentaiy  capacity  of  the  tes- 
tator, and  that  is  not  disputed, 

2d.  The  next  objection  is,  as  to  the  sayings  of  Mrs.  Jack- 
son, made  before  and  at  the  time  of  the  making  of  the  will, 
to  show  the  undue  influence  which  she  exerted  over  thei 
inind  of  the  testator.  This  Court  has  held  the  declarations 
^nd  admissions  competent. 
3d.  As  to  the  conduct  of  Dr.  Ridley,  who,  during  the 
Vol.  xxxn— 22. 
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trial,  made  use  of  some  expressions  in  the  hearing  of  one  of 
the  jurors,  I  have  this  to  say :  It  was  consented  by  the  par- 
ties that  the  jury  should  separate  for  dinner,  and  the  saying 
of  Dr.  Ridley,  casually  heard  by  the  juror,  were  not  intended 
for  him,  nor  was  the  witness  aware  of  the  juryman's  pres- 
ence. The  juryman  testified  that  they  had  no  influence  on 
his  mind,  and  what  is  more,  the  Doctor  came  into  Court  and 
stated  his  inadvertence,  and  apologized  for  it;  and  the  cause 
was  suffered  to  proceed  without  objection. 

4.  So  much  for  the  skirmishing  in  the  case.     We  come  to 
the  main  proof.    Was  there  suf&cient  evidence  of  fraud  and 
undue  influence  to  justify  the  jury  in  pronouncing  against 
the  will?    A  great  body  of  evidence  has  been  produced  on 
one  side,  and  on  the  other*.    I  will  state  briefly  the  lav 
principles  that  govern  this  case.     Presumption  is  always  in 
favor  of  mental  capacity  to  make  a  will.    Hodge  vs.  Fisher, 
1  Peters  Rep.,  163.     A  party  may  make  use  of  argument 
and  persuasion  to  procure  a  will  to  be  made  in  his  own 
favor.    Miller  vs.  Miller,  3  Serg.  and  Barber,  219.    Ex- 
treme old  age  does  not  of  itself  disqualify  from  making  a 
will.     Vamalst  vs.  Hunter,  5  John.  Ch.  Rep.,  158.    There 
is  yet  another  ground,  which,  though  it  comes  short  of  actual 
force,  nor  so  easy  to  be  proven,  yet  if  it  should  be  made  out, 
would  certainly  destroy  the  will;  that  is,  if  dominion  is 
acquired  by  any  person  over  a  mind  of  sufficient  sanity  as 
to  general  purposes,  and  of  sufficient  soundness  and  discre- 
tion as  to  regulate  his  affairs  in  general,  yet  if  such  domin- 
ion and  influence  were  acquired  over  him  as  to  prevent  the 
exercise  of  such  discretion,  it  would  be  inconsistent  with  the 
idea  of  a  disposing  mind,  and  perhaps,  adds  Ch.  J.  Eyre, 
the  most  probable  instance  of  such  a  dominion  being  acquired, 
is  that  of  an  artful  woman  having  taken  possession  of  a 
man,  and  having  subdued  him  to  her  purpose.     Mountain 
vs.  Barnes,  1  Cox,  363. 

The  testator  began  life  poor.    At  the  time  of  his  unfortu-  J 
nate  marriage  with  Miss  Moye  he  was  happy  in  the  society 
of  his  children  by  his  first  wife.    He  was  seventy-five  years. 
old.    Some  of  his  children  were  upwards  of  fifty.    They 
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bad  literally  worn  themselves  out  in  incessant  toil.     Their 
father's  will  was  law.    They  knew  no  othen 

He  encouraged  them  in  their  daily  task,  early  and  late, 
\vet  and  dry,  in  winter's  cold  and  summer's  heat,  with  the 
exhortation :    **  hurrah,  my  boys,  the  property  you  are  work- 
ing for  shall  be  yours ;  make  money  while  you  are  young, 
and  when  you  are  old  you'll  not  have  to  work."    They 
were  raised  in  utter  ignorance.     Some  of  them  could  write 
their  names  mechanically,  others  could  not  even  do  that. 
He  met  with  Martha  Moye.     She  came  of  a  broken  down 
family,  whose  father's  property  was  sold  by  the  law  for  debt. 
She  was  young  and  handsome,  of  blooming  seventeen.     They 
were  wedded.     Bis  bony  and  bent  and  decrepid  form  was 
not  the  attraction.     He  possessed   more  ahining  qualities. 
He  had,  in  the  language  of  the  testimony,  ''good  land,  good 
property,  and  a  good  house,  and  every  other  luxury  which 
was  usual  in  the  country."    And,  I  will  add,  a  Strong  Box, 
rendered  somewhat  famous  in  the  criminal  history  of  the 
State,  where  was  hoarded,  in  solid  coin,  the  hard  earnings  of 
himself  and  boys.    And  now,  the  whole  scene  changes.     In 
a  few  months  an  accident  occurred,  a  fall  from  a  horse,  which 
had  well  nigh  proved  fatal.     A  will  had  to  be  written,  lest 
the  fruits  of  this  meretricious  match  should  be  lost.     ''  Mrs. 
Jackson,"  says  one  of  the  witnesses,  ''  would  honey  the  old 
man  up  ever  so  much  and  evince  great  concern  about  his 
situation,  in  his  presence,  rubbing  her  face  in  his  and  taking 
on  a  great  deal;  but  would  laugh  and  seem  unconcerned 
behind  his  back ;"  and  Mrs.  Moye,  the  mother-in-law,  always 
a  dangerous  confederate  in  such  cases,  pursued  a  similar 
coarse.    ''  Said  he  ought  to  be  fed  on  pound-cake,  and  could 
cat  nothing  else."     Mrs.   Jackson   abused  the  boys  vety 
much  for  sending  him  home  in  an  ox-cart ;  ''  said  they  treated 
him  worse  than  a  dog."     The  old  man  said  he  ''  was  hurt 
at  the  lower  plantation,  and  not  where  the  boys  were."    She 
looked  scornfully  at  the  boys — would  pay  them  no  attention 
nor  stay  where  they  were.     She  would  shed  tears  and  mani- 
fest sympathy  for  the  aid  man  when  about  him,  but  when 

^ot  in  his  presctnce  was  gay  and  laughing. 
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Dr.  Ridley  was  sent  for  to  write  a  will^  and  lest  everj 
other  artifice  should  fail^  a  deception   must  be  practised. 
"  Martha  would  come  arouud  him^  go  to  the  window  and, 
appear  to  be  sick ;  she  would  heave  and  spit.''    But  notwith- 
standing these  manifestations  of  pregnancy,  no  child  was 
born  till  fourteen  months  afterwards.     Protracted  gestation 
of  course,  occasioned  no  doubt  by  the  extreme  old  age  of 
the  father.    But  let  us  introduce  Dr.  Charles  S.  Bidley  upon 
the  stage.    The  old  man  at  first  determined  not  to  make  a 
will.     Now  was  the  time  for  Martha  to  drop  the  turtle  dove 
and  assume  the  dictator.     *'  I  am  pr^nant,  and  you  prom- 
ised to  make  such  a  will  as  I  would  dictate/'  is  the  delicate 
appeal  of  the  young  and  artless  creature.    "  Yes/'  chimed  in 
the  moiher-Wr-laiDf  ''Mr.  Jackson  made  this  promise,  but  she 
did  not  believe  he  would  keep   his  word."    Dr.  Ridley 
remarked  to  Mr.  Jackson  that  he  was  about  to  make  a  will 
not  compatible  with  justice  nor  with  what  he  had  previously 
said.    "  What  will  you  do  with  Billy  and  Anderson?"    He 
wanted  to  know  if  he  would  give  them  something.     ''  &far- 
tha  says  that  Billy  is  a  snake  in  the  grass,  and  not  such  a 
friend  as  he  pretends  to  be."     "  Yes,"  she  replied,  "  he  is  a 
snake  in  the  grass."     ''As  to  Anderson/'  the  old   man 
observed,  "poor  fellow,  I  have  nothing  against  him,  he  is 
unable  to  take  care  of  himself."    Anderson  was  an  imbecile, 
and  cut  off  by  his  father  from  any  portion  of  an  estate  worth 
from  $50,000  00  to  $60  000  00  with  $5  00.     Can  a  mother 
forget  her  sucking  child,  and  her  mind  be  free  and  sane? 
Can  a  father,  unless  enslaved,  manacled,  "  old,  weak,  feeble/' 
to  use  his  own  language  to  one  of  the  witnesses,  "  wishing  to 
purchase  his  peace  for  the  residue  of  his  life  at  any  sacrifice/' 
disinherit  an  idiot  son,  and  cast  him  penniless  upon  the 
charity  of  the  world,  unless  under  the  influence  of  fraud  or 
undue  influence?    Upon  this  single  piece  of  testimony  I 
would  annul  and  set  aside  this  will — ^any  will— every  will. 
And  thus  the  drama  opened.    Mrs.  Jackson  would  not  rest 
satisfied  until  she  had  prevailed  on  the  testator  to  abandon 
his  children  and  home  and  neighbors,  under  the  apprehen- 
sion that  he  was  endangering  his  life  to  remain  in  Jones 
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county,  and  to  remove  to  a  poor  place  in  Munroe  countj, 
and  settle  in  a  half  a  mile  of  her  mother,  who  was  surrounded 
by  her  kin.  And  now  let  us  glance  at  the  closing  scene  of 
the  tragedy.  He  had  made  two  wills  and  three  codicils. 
Was  he  satisfied  with  them  ?  He  tells  Dr.  Stallings  that  he 
wants  him  to  let  it  be  known  that  they  were  not  his  wills. 
Bnt,  remonstrates  Stallings^  ^'  the  Moyes  don't  like  me^  I  do 
not  like  to  interfere."  '^  Damn  them^  they  don't  like  me 
either,"  was  his  emphatic  reply. 

Hardy  tried  to  rouse  him  from  his  stupefaction  :  *'  Well, 
John,  you  have  the  reius  in  your  own  hands,  why  don't  yon 
take  the  management  of  your  own  business?"  He  said,  '^I 
have  got  into  the  devil's  den  and  into  the  hands  or  other 
people,  to  be  disposed  of  as  they  please.  My  health  is  such 
that  I  don't  help  myself.  I  desire  to  die  and  get  out  of  the 
way."  And  die  he  did,  as  a  fool  dieth.  Talk  to  me  of  men 
of  strong  will  like  John  Jackson !  Sampson  was  powerless 
in  the  arms  of  Delilah,  and  how  often  do  you  see  the  war- 
rior, the  statesman,  yield  to  the  influence  of  their  parasites ! 

Let  the  judgment  be  affirmed. 


Thomas  T.  Wychb  and  wife,  plaintifls  in  error,  vs.  Thomas 
B.  Green,  et  al.,  defendants  in  error. 

1*  In  a  proceeding  in  equity,  all  persons  having  a  legal  or  equitable 
interest  in  tlie  sabject  matter  of  the  suit,  must  be  made  parties ;  and 
if  those  haying  an  interest  identical  with  complainant  refuse  to  join 
bim,  they  must  be  made  defendants. 

2.  No  Court  of  Equity  should  undertake  to  reform  a  written  instrument, 
conveying  title  to  property,  in  an  essential  mutter,  without  having 
before  it  all  the  parties  to  be  affected  by  the  proposed  reformation. 

Bill  for  discovery,  relief  and  injunction,  in  Upson  Superior 
Court,  and  decision  by  Judge  Cabaniss,  at  the  November 
Term,  1860. 

On  the  15th  of  February,  1817,  Batt  Wyche,  of  the 
county  of  Montgomery,  executed  a  deed  of  gift  conveying 
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to  his  *'  daughter,  Patience  Clark  Green,  (wife  of  Thomas 
B.  Green,)  and  the  issue  of  her  body,  four  n^ro  slaves, 
to-wit :  Sally,   (now  runaway,)  Moses,  Ellick,  and  Seely, 
together  with  all  their  increase,''  before  and  after  the  execu- 
tion of  the  deed.    This  deed  was  recorded  in  the  office  of 
the  Clerk  of  the  Superior  Court,  on  the  24th  of  May,  1817, 
and  was  delivered  to  Thomas  B.  Green,  the  said  husband  of 
the  said  Patience  Clark  Green.     Batt  Wyche  died  in  the 
county  of  Montgomery,  in  the  year  1819,  and  Elias  McElvaa 
and   George  Wyche  were  appointed  administrators  of  his 
estate.    By  some  means  or  other  the  original  deed  of  giAi 
passed  from  the  possession  of  Thomas  B.  Green  into  that  of 
the  administrators  of  Batt  Wyche,  after  having  been  kept  by 
said  Green  for  many  years.     When  the  deed  was  executed, 
Patience  C.  Green  had  but  one  child,  and  at  the  time  of  her 
death,  which  occurred  in  the  year  1848,  she  had,  and  left 
surviving  her,  eight  children  and  four  grand-children,  to-wit: 
Adeline  W.  Wyche,  wife  of  Thomas  T.  Wyche,  Amanda  F. 
Collier,  wife  of  Robert  M.  Collier,  Ann  C.  Law,  wife  of 
Joseph  Law,  James  M.  Green,  John  M.  Green,  Thomas  B. 
Green,  Charles  Henry  Green,  and  Robert  W.  Green,  and  the 
children  of  Mary  Adams,  wife  of  Eleazor  Adams,  to-wit : 
Sarah,  Patience,  Elizabeth,  and  Nancy,  whose  mother  and 
father  are  both  dead.     The  negroes  mentioned  in  the  deed  of 
gift,  with  their  increase,  amounted  to  thirty-one  in  number, 
in  the  year  1851. 

On  the  15th  of  September,  1851,  Thomas  T.  Wyche,  and 
his  wife,  Adeline  W.  Wyche,  filed  their  bill  in  equity,  in 
Upson  Superior  Court,  against  Thomas  B.  Green,  alleging 
the  foregoing  facts,  and  also  charging,  that  before,  and  at 
the  time  of  executing  the  deed  of  gift,  it  was  the  wish,  pur- 
pose, and  intention  of  the  said  Batt  Wyche,  to  convey  and 
secure  the  title  and  use  of  the  negroes  mentioned  in  the 
deed,  to  the  said  Patience  C.  Green,  for  and  during  her  life- 
time, with  remainder  in  fee  simple  to  her  children  at  her 
death,  that  is  to  say,  the  said  Patience  C.  to  have  a  life 
estate  in  the  negroes,  and  at  her  death  they  should  be  divi- 
ded, share  and  share  alike,  amongst  her  dhildren.     The  bill 
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further  alleges^  that  the  said  Batt  "Wyche,  Patience  C.  Greeo, 
Thomas  B.  Green^  and  the  draftsman  of  the  deed^  thought 
that  this  purpose  was  being  accomplished  by  said  deed,  but 
that  by  mistake  of  the  said  draftsman  the  deed  was  drawn 
as  it  18;  instead  of  the  way  it  was  intended  to  be  drawn,  and 
that  the  deed  does  not  speak  the  true  intention  and  purpose 
of  the  parties  thereto ;  that  the  said  Thomas  B.  Green  receiv- 
ed the  negroes  and  the  deed  into  his  possession,  understand- 
ing and  believing  that  his  wife  had  only  a  life  estate  in  the 
negroes,  with  remainder  in  fee  simple  to  her  children,  and 
that  the  said  Patience  C.  so  understood  and  regarded  the 
transaction  up  to  the  day  of  her  death. 

The  bill  also  alleges,  that  Thomas  B.  Green  now  wrong- 
fully pretends  that  said  negroes  and  their  increase  belong  to 
him,  and  that  such  mistake  as  that  alleged  was  ever  made  in 
drafting  the  deed,  and  refuses  to  deliver  up  said  negroes,  to 
be  divided  amongst  the  children  of  the  said  Patience  C. 
Green,  according  to  the  wish  and  intention  of  the  parties. 

The  bill  prays  a  reformation  of  the  deed,  and  injunction 
against  the  trial  of  an  action  of  trover  pending  for  the 
negroes,  until  the  further  order  of  the  Court,  and  for  general 
relief. 

Pending  the  aforesaid  bill,  to-wit,  in  November,  1860, 
the  complainants  amended  their  original  bill,  by  alleging 
that  the  defendant  had  combined  and  confederated  with 
James  W.  Green,  John  M.  Green,  Charles  H.  Green,  Robert 
W.  Green,  Thomas  B.  Green,  Joseph  Law  and  his  wife,  Ann 
C.  Law,  the  other  children  of  the  said  Patience  C.  Green,  for 
the  purpose  of  defeating  the  complainants  of  their  just  and 
equal  rights  in  and  to  said  negroes,  and  that  the  said  Thomas 
B.  Green  has  turned  over  and  delivered  a  portion  of  said 
negroes  to  each  of  his  said  confederates,  and  that  complain- 
ants are  not  able  to  specify  the  names,  ages,  health,  condition, 
value,  and  hire  of  the  negroes  retained  by  the  said  Thomas 
B.  Green,  and  of  those  delivered  to  his  said  confederates. 

The  complainants  also  amend  the  prayer  of  their  bill,  by 
asking  that  the  said  confederates  may  all  be  made  parties  to 
the  bill^  and  may  discover  and  set  forth  the  names,  health, 
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oondition,  and  value,  and  valae  for  hire  of  the  n^roes  that 
each  have  in  possession,  and  how  and  when  thej  received 
them,  and  that  a  full  accounting  and  division  of  said  negroes 
and  their  hire  may  be  had  and  made  between  the  parties 
entitled  thereto. 

After  the  amendment  was  made,  and  notice  of  the  same 
duly  acknowledged,  the  defendants  demurred  to  said  amend- 
ment upon  the  ground  that  there  was  no  equity  in  said 
amended  bill,  and  that  by  complainants'  own  showing,  they 
were  not  entitled  to  any  relief  against  these  defendants. 

After  argument  had  on  said  demurrer,  the  Court  passed 
an  order  overruling  the  amendment,  and  complainants  pros- 
ecute the  writ  of  error  in  this  case  to  reverse  that  decision. 

Gibson,  Peeples  and  Cabaioss,  for  plaintiffs  in  error. 

P.  W.  Alexander,  J.  M.  Smith,  J.  J.  Floyd,  for  de- 
fendants in  error. 

By  the  Oomrt, — Jenkins,  J.,  delivering  the  opinion. 

Plaintifis  in  error  having  filed  a  bill  to  have  a  deed  or  bill 
of  sale  reformed,  by  correcting  an  error  prejudicial  to  the 
rights  of  themselves  and  several  others,  (the  brothers  and 
sisters  of  one  of  the  complainants,)  subsequently  filed  an 
amendment  to  the  original  bill,  charging  fraud  and  collusion 
between  the  defendant  and  the  brothers  and  sisters  of  said  com- 
plainants, and  praying  that  the  latter  be  made  parties  defend- 
ant, and  that  the  Court  will  decree,  not  only  a  reformation 
of  the  instrument,  but  a  distribution  of  the  property  thereby 
conveyed  then  in  the  possession  of  the  original  defendant, 
among  the  complainants  and  the  defendants  now  sought  to 
be  made  parties.  To  this  amendment  defendants  demurred, 
and  the  demurrer  having  been  sustained,  plaintiffs  exoept. 
The  question  has  been  argued  on  both  sides  with  referenoe  to 
the  new  allegations  and  additional  prayers  for  relief  made  in 
the  amended  bill.  But  in  our  view,  if  the  original  bill  had 
for  its  single  object  the  reformation  of  the  instrument,  in  a 
matter  seriously  affecting  the  rights  of  the  complainants  and 
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several  others  similarly  situated^  those  others  were  necessary 
parties,  and  if  not  made  parties  originally,  should  be  after- 
wards brought  in.  The  rule  is,  that  all  persons  having  a 
legal  or  equitable  interest  in  the  subject  matter  of  the  suit, 
must  be  made  parties.  And  if  those  having  an  interest  iden- 
tical with  the  complainants  refuse  to  join,  they  must  be  made 
defendaots.  Courts  of  equity  will  entertain  bills  of  equity 
against  defendants,  having  directly  opposite  interests.  2d 
Story^s  Equity,  15-26.  It  is  manifest  that  the  parties  now 
sought  to  be  brought  in  are  directly  and  materially  interested 
in  the  subject  matter  of  the  suit.  No  court  of  equity  should 
undertake  to  reform  a  written  instrument  conveying  title  to 
property,  in  an  essential  matter,  without  having  before  it  all 
the  parties  to  be  affected  by  the  proposed  reformation. 

Believing,  therefore,  that  the  defendants  now  sought  to  be 
made  parties  should  be  brought  in,  to  cure  a  defect  in  the 
original  bill,  if  for  no  other  reason,  we  think  the  Court 
erred  in  sustaining  the  demurrer. 

Let  the  judgment  be  reversed. 


Asa  V.   Mann,  plaintiff  in  error,  vs.  The  Macon  and 
"Western  Railroad  Company,  defendant  in  error. 

1.  In  an  action  agunst  a  railroad  company  for  the  recovery  of  damages 
for  the  death  of  a  negro ,  occasioned  by  the  cars  of  the  company 
ranning  over  him  on  the  track,  it  mast  affirmatively  appear  from 
the  testimony,  in  order  to  charge  the  company  with  the  loss,  that  the 
act  was  the  result  of  neglect,  mismanagement,  or  carelessness  of  the 
company  or  its  employees.  And  in  the  absence  of  such  proof,  a  non- 
sait  is  properly  awarded  by  the  Court  below. 

2.  A  direction  from  the  owner  to  the  employer  of  a  slave  to  keep 
him  at  a  particular  place  during  the  night,  to  be  binding,  must  have 
been  a  part  of  the  contract  of  hiring,  and  that  it  should  be  enforced 
by  compnlsory  confinement,  or  that  he  was  absent  from  the  place 
indicated  by  the  consent  of  the  employer. 

Case,  in  Monroe  Superior  Court.    Tried  before  Judge 
Cabaniss,  at  the  September  Term,  1860. 
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This  was  an  action  on  the  case^  brought  by  Asa  Y.  ManUi 
against  the  Macon  and  Western  Railroad  Company,  to 
recover  damages  for  the  loss  of  a  negro  man  slave,  by  the 
name  of  Porapey,  which  the  plaintiff  alleges,  was  hired  by 
him  to  the  defendant,  as  an  ordinary  railroad  hand;  that 
the  agents  and  employees  of  the  defendant  furnished  the 
negro  with  spirituous  liquors,  so  that  he  became  iutoxicated, 
and  in  this  condition,  strayed  away  from  the  place  he  was 
to  be  kept  by  the  contract  of  hiring,  and  laid  down  on 
the  railroad  track  of  said  company,  and  fell  asleep,  and  that 
by  the  negligent  and  careless  running  of  the  train  and 
engine  of  the  company,  the  negro  was  run  over  and  killed. 

The  declaration  also  contained  a  count  in  trover. 

On  the  trial,  the  following  state  of  facts  was  developed 
by  the  evidence,  to-wit : 

The  negro,  Pompey,  was  hired  to  defendant  in  the  year 
1851,  and  worked  under  James  Nelms,  as  overseer,  on  a 
section  of  the  road  of  the  company  extending  from  Forsyth 
to  Smarr's  station ;  the  negro  was  fed  by  the  plaintiff,  and 
came  to  his  master's  every  Saturday  night,  to  get  his  food 
for  the  week.     The  plaintiff  required  that  his  negroes  shoold 
stay  with   the  overseer,  and   be   under  his  control.    The 
hands,  (Pompey  amongst  the  rest,)  stayed  in  a  shanty,  about 
one  quarter  of  a  mile  from  the  railroad,  and  about  three 
miles  from  the  town  of  Forsyth.    The  plaintiff  lived  in  said 
town,  and  four  or  five  hundred  yards  from  the  depot.   Nelmsy 
the  overseer,  gave  verbal  and  written   orders  to  Pitts  & 
Smith,  who  kept  a  grocery  near  the  depot,  to  let  the  n^roes 
on  the  railroad  have  liquor  when  they  wanted  it.     Pompey 
was   frequently  at  said  grocery  of  nights.     It  was  a  rule 
for  the  hands  to  stay  with  the  overseer.     On  a  moonlight 
night,  about  the  middle  of  August,  1851,  the  n^ro  was 
lying  on  or  very  near  to  the  rail  track  of  said  company.     The 
engine  of  the  passenger  train  of  the  company  ran  over  him 
and  killed  him,  about  one  hundred  and  fifty  yards  below  the 
depot  in  Forsyth.     The  train  was  running,  at  the  time  it 
killed  the  negro,   in   ordinary  time   and    at   usual   speed. 
The  train  was  stopped,  and  the  body  of  the  negro  pulled 


ATLANTA,  MARCH  TERM,  1861.  347 

Mann  V9,  The  Macon  and  Western  Railroad  Company. 

out  from  under  the  engine.     It  did  not  appear  whether  the 
whistle  was  blown  or  not.     There  was  no  headh'ght  to  the 
engine,  as  none  were  used  at  that  time  on  the  road.     The 
negro  was  talkative  and  lively  on  the  night  he  was  killed, 
but  it  did  not  appear,  from  the  testimony,  whether  he  was 
drunk  or  not,  or  even  whether  he  had  drank  any  liquor  that 
night.     One  of  the  witnesses  who  examined  the  track  the 
next  morning,  gives  it  as  his  opinion,  from  the  blood  and 
hair  on  the  cross-ties,  that  the  negro  must  have  been  dragged 
fifty  yards.     One  of  the  witnesses  thought  that  the  night 
the  negro  was  killed  was  neither  Saturday  nor  Sunday  night. 
Upon  this  evidence,  the  presiding  Judge  awarded  a  non- 
suit against  the  plaintiff,  on  the  ground  that  the  testimony  did 
not  sustain  the  plaintiff's  cause  of  action,  the  action  being 
not  for  negligently  running  the  train  so  that  the  negro  was 
killed,  but  for  negligently  permitting  the  negro  to  get  drunk, 
stray  off,  and  get  killed,  there  being  no  evidence  that  the 
negro  had  drank  any  spirituous  liquors  on  the  night  he  was 
killed. 

The  writ  of  error  in  this  case  is  prosecuted  to  reverse  the 
judgment  awarding  the  non-suit. 

PiKCKARD,  for  plaintiff  in  error. 

Peepi.es  &  Cabaniss,  contra. 

By  the  Court — Lyon,  J.,  delivering  the  opinion. 

To  have  entitled  the  plaintiff  to  a  recovery  in  this  case,  it 
was  necessary  to  have  shown  that  the  death  of  the  negro  was 
caused  by  the  neglect,  mismanagement,  or  carelessness  of  the 
road,  or  its  employees.  Nothing  of  the  kind  appears  from 
the  evidence.     The  non-suit  was  therefore  properly  awarded. 

It  was  urged,  as  a  reason  for  the  recovery,  that  Nelms,  the 
overseer,  having  Pompey,  the  negro  killed,  in  charge,  gave  a 
grocery  keeper,  at  the  Forsyth  depot,  verbal  orders  to  let  the 
negro  have  liquor.  It  is  unnecessary  to  inquire  whether  the 
foad  would  have  been  liable  had  the  negro  been  furnished 
with  liquor  under  such  order,  and  his  death  caused  in  conse- 
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quence^  as  there  is  no  evidence  that  the  negro  procured,  or 
was  under  the  influence  of^  liquor  at  the  time. 

2.  The  only  other  reason  urged  for  the  liability  of  the 
road  was^  that  the  negro  was  required  to  stay  at  the  shanty 
with  the  overseer^  and  that  if  this  requisition  had  been  en- 
forced, and  the  negro  at  the  place  where  he  ought  to  have 
been  at  the  time,  the  accident  would  not  have  happened.  It 
does  not  appear  that  this  requirement  was  a  part  of  the  con- 
tract of  hiring,  or  if  so,  that  the  road,  or  its  employees,  were 
to  use  compulsory  force,  such  as  confinement,  to  enforce  it, 
nor  that  the  departure  or  absence  of  the  negro  from  his  post 
was  by  the  consent  or  knowledge  of  the  defendant,  which 
would  be  necessary  to  authorize  a  recovery  on  this  ground. 

Let  the  judgment  be  affirmed. 


BiCHABD  Roe,  casual  ejector,  and  Matthew  Stkes,  tenant, 
etc.,  plaintifis  in  error,  vs.  John  Doe,  on  the  demises  of 
McRoRY  and  Powers,  defendant  in  error. 

1.  The  proviso  of  the  Act  of  1857,  (Pamphlet  Laws,  58,)  does  not  take 
any  case  oat  of  the  operation  of  the  act,  unless  the  written  agreemeDt 
relied  on,  as  specified  in  the  proviso^  emanates  from  the  person  to 
whom  the  grant  is  alleged  to  have  issued  by  mistake,  or  one  claiming 
under  him. 

2.  If  the  vested  right,  set^up'to  take  the  case  out  of  the  statnte,  be  not 
traced  to,  and  connected  with,  the  grant  alleged  to  be  erroneous,  the 
case  is  not  within  the  purview  of  the  proviso,  and  under  the  enacting 
clause,  parol  evidence  is  admissible  to  mistake,  and  ''to  ascertain  the 
true  grantee." 

8.  Proof,  that  in  the  district  and  county  wherein  the  grant  recites  ^t 
the  grantee  resided,  there  was  no  such  person  resident  at  the  time  when 
names  were  returned  for  chances  in  the  particular  lottery  in  question^ 
nor  ever  before,  within  the  knowledge  of  witnesses,  makes  a  prima 
facie  case  for  the  admission  of  parol  evidence  under  the  act. 

4.  In  all  cases  involving  title  to  land,  wherein  the  title  of  the  plaintiff 
depends  upon  proof  of  mistake  in  the  grant,  and  that  a  person,  other 
than  the  one  named  therein,  is  the  '*  true  grantee,''  parol  evidence  is 
admissible  to  establish  these  facts ;  but  if  it  appears,  when  the  defend- 
ant's case  is  submitted,  that  he  deserves  title  from  the  grantee,  (whose 
name  the  plaintiff  insists  was  inserted  through  mistake,)  bj  some 
writing,  executed  anterior  to  the  passage  of  the  Act  of  1867,  ihea  the 
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case  is  brought  within  the  praoisOf  and  the  Court  should  instmct  the 
jury  (if  they  so  believe)  to  disregard  the  parol  evidence  introduced  by 
the  plaintiff  to  show  the  mistake  in  the  grant,  and  rectify  it. 
.  If  in  such  a  case  there  be  proof  on  one  side,  that  there  was  no  such 
person  as  the  grantee  named  in  the  grant,  or  that  the  title  from  such 
grantee,  relied  on  by  the  opposite  party,  was  forged,  and  evidence  be 
addaced  as  to  the  identity  of  the  real  grantee,  and  thereupon  the  oppo- 
site party  submits  evidence  in  rebuttal  of  these  proofs,  or  any  of  them, 
the  whole  matter  should  be  referred  to  the  jury,  with  full  instructions 
as  to  the  law. 

Ejectment,  in  the  Superior  Court  of  Henry  county,  tried 
before  Judge  Cabaniss,  at  the  October  Term,  1860. 

This  Was  an  action  brought  by  John  Doe,  on  the  several 
demises  of  John  McRory,  administrator  of  Rachael  McRory, 
deceased,  and  Clem.  Powers,  against  Richard  Roe,  casual 
ejector,  and  Matthew  Sykes,  tenant  in  possession,  for  the  re- 
covery of  lot  land  No.  188,  in  the  12th  district  of  Henry 
county. 

On  the  trial  of  the  case,  the  plaintiffs  offered  in  evidence 
a  grant  from  the  State  of  Georgia  for  the  land  in  dispute, 
which  was  dated  the  21st  of  November,  1823,  and  originally 
Ksued  to  Rachael  McRary,  widow,  of  the  13th  district, 
Effingham  county. 

The  name  of  the  grantee  had  been  changed  by  an  order 
of  the  Governor  of  Georgia,  dated  the  18th  of  December, 
1839,  reciting,  amongst  other  things,  that  it  appeared  "  by 
the  affidavits  of  Walden  Griffin,  Hester  Griffin,  and  John 
Crawford,  that  no  such  person  as  Rachael  McRary  did  live 
in  the  district  and  county  aforesaid  prior  to  the  land  lot- 
tery of  1821,  but  that  Rachael  McRory  did/'     The  order 
then  directed  the  grant  and  records  to  be  corrected,  and  that 
a  copy  of  the  order  be  annexed  to  the  page  of  the  book  in 
the  Secretary  of  State's  office,  whereon  the  grant  is  recorded. 
This  execlitive  order  was  submitted  to  the  presiding  Judge, 
who,  after  inspecting  the  same,  admitted  the  corrected  grant 
m  evidence,  unaccompanied  by  the  executive  order,  and  coun- 
sel for  defendant  excepted. 

The  plaintiffs  also  offered   in  evidence   the  depositions 
of  several   witnesses,  who  had  long  resided  in  Effingham 
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county^  and  who  testified  that  no  such  person  as  Bachael 
McRary  ever  resided  in  the  13th  district  of  said  county,  but 
that  Rachael  McRory,  a  widow,  did  reside  there,  that  they 
knew  her  well,  and  that  she  did  give  in  for  a  draw  in  the 
lottery  in  which  the  land  in  dispute  was  drawn,  and  that  it 
was  generally  reported  and  understood  that  she  drew  a  lot  of 
land  in  Henry  county. 

Counsel  for  defendant  objected  to  this  testimony,  but  the 
Court  overruled  the  objection,  and  admitted  the  testimooj, 
and  defendant  excepted. 

There  was  a  great  deal  of  testimony  adduced  in  the  case, 
and  several  other  exceptions  taken  to  the  rulings,  of  the 
presiding  Judge  pending  the  trial,  and  to  his  charge  to  the 
jury,  but  these  exceptions  were  not  seriously  urged,  and  not 
discussed  by  the  Court,  and  therefore  not  stated  here. 

It  is  believed  that  the  facts  here  stated  are  ample  for  a 
clear  understanding  of  the  question  decided  by  this  Court 

The  jury  having  returned  a  verdict  for  the  plaintifis,  coun- 
sel for  defendant  moved  for  a  new  trial,  on  the  foUowiDg 
(amongst  other)  grounds,  to- wit : 

1.  Because  the  Court  erred  in  permitting  the  State  of 
Georgia  to  Rachael  McBory  to  go  to  the  jury,  the  same  hav- 
ing been  changed  from  Rachael  McRary,  to  whom  it  origi- 
nally issued,  to  Rachael  MoRory,  the  intestate  of  the  plaintiff, 
the  Executive  order  changing  it  having  been  submitted  to 
the  Court,  and  not  to  the  jury,  the  Court  deciding  that  plain- 
tiff's muniment  of  title  must  go  to  the  jury. 

2.  Because  the  Court  erred  in  permitting  parol  testimony 
to  be  submitted  to  the  jury,  to  prove  that  no  such  person  as 
Rachael  McRary  ever  resided  in  the  13th  district  of  Effing- 
ham county,  but  that  Rachael  McRory  did  reside  there,  and 
gave  in  for  a  draw,  and  drew  the  lot  in  question. 

The  presiding  Judge  overruled  the  motion,  and-  refused  to 
grant  a  new  trial,  and  that  judgment  is  the  error  com- 
plained of. 

L.  T.  DoYAL  and  E.  W.  Beck,  for  plaintiff  in  error, 
Wm.  Ezzard,  for  defendant  in  erron 
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By  the  Court — Jenkins,  J.,  delivering  the  opinion. 

The  plaintiff  in  this  action  (who  is  defendant  in  error,) 
claimed  title  under  a  grant  from  the  State  of  Georgia,  origi- 
nally issned  to  a  person  designated  as  Rachel  McEarj.  By 
inspection,  it  appeared  that  the  name  of  McRary  had  been 
changed  to  McRorj,  and  the  defendant  objected,  for  that  rea- 
son^  to  the  admission  of  the  grant  in  evidence. 

To  account  for  this  alteration,  the  plaintiff  presented  to 
the  Court  an  exemplification  of  an  executive  order,  reciting 
that  satisfactory  evidence  had  been  adduced  that  Rachel  Mc- 
Rory was  the  real  party  entitled  to  the  grant;  that  the  name 
of  McRary  had  been  inserted  by  mistake,  and  directing  that 
the  mistake  be  corrected.  The  Court  then  admitted  the  grant, 
nnaccompanied  by  the  explanatory  evidence,  and  to  this  coun- 
sel for  defendant  excepted. 

The  rule  of  law  is,  that  if  any  ground  of  suspicion  appear 
npon  the  face  of  an  instrument  offered  in  evidence,  and  evi- 
dence be  offered  to  remove  it,  the  whole  question  as  to  the 
suspicions  appearances,  and  the  explanation,  should  be  refer- 
red to  the  jury,  as  a  matter  of  fact.  1  Greenleaf,  section  564. 
Bat  the  direction  subsequently  given  to  the  case  by  the  plain- 
tiff, (he  having  assumed  the  burden  of  proving  the  mistake 
to  the  jury,  and  of  showing  that  the  person  who  drew  the 
land  in  the  lottery,  and  who  was  the  grantee  really  intended, 
was  Rachel  McRory,)  this  exception  becomes  wholly  imma- 
terial. He  did  not  close  the  case  without  adducing  evidence 
pertinent  to  the  precise  question. 

The  next  exception  is,  "  that  the  Court  admitted  parol 
proof  of  the  fact  that  no  such  person  as  Rdchel  McRary 
ever  lived  in  the  13th  district  of  Effingham  county,  (the 
place  stated  in  the  grant  as  the  residence  of  the  grantee,)  but 
that  Rachel  McRory  did  live  there,  and  gave  in  for  a  draw 
in  the  land  lottery,  and  drew  the  land  in  dispute."  This 
raises  the  question  of  the  admissibility  of  parol  evidence  to 
show,  collaterally,  a  mistake  in  a  grant,  and  to  give  it  the  ef- 
fect it  would  have  had  in  the  absence  of  such  mistake.  Upon 
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this  question  the  case  must  turn^  and  it  has  been  for  many 
years  a  vexed  question  in  Georgia. 

In  the  numerous  lotteries  had  by  authority  of  law  in  this 
State,  whereby  an  immense  domain  has  been  distribute  in 
small  parcels  to  citizens  of  the  State,  very  many  mistakes 
have  occurred  which,  being  uncorrected,  would  work  mani- 
fest wrong  to  individuals.  In  every  form  in  which  a  remedy 
for  such  mistakes  has  been  attempted,  our  Courts  have  found 
great  embarrassment,  until  the  passage  of  the  Act  of  22d 
December,  1857,  intended  to  meet  this  difficulty.  I  insert 
here,  in  full,  the  first  section  of  that  act,  being  all  that  ap- 
pertains to  the  question : 

'^  It  is  enaded,  That  in  any  suit,  respecting  title  to  land,  in 
any  court  of  law  or  equity,  in  this  State,  it  is  declared  to  be 
competent  by  parol  proof  on  the  trial,  to  ascertain  the  true 
grantee  of  the  land,  and  to  show  what  person  really  drew  it, 
notwithstanding  any  mistake  in  the  issuing  of  the  grant,  or 
in  taking  down  or  transcribing  the  name  of  the  drawer.  Pro- 
vided, nothing  herein  contained  shall  be  so  construed  as  to 
apply  or  be  applicable  to  the  legally  vested  rights  of  any  cit- 
izen of  this  State  or  of  the  United  States,  in  rights  vested  by 
written  agreement  of  all  kinds  whatsoever,  bearing  date  an- 
terior to  the  passage  of  this  act/' 

Looking  to  the  proviao  of  this  act,  several  questions  of 
doubtful  solution,  in  applying  tiie  enacting  clause  to  cases 
arising,  have  occurred  to  us.  When  the  explanatory  evi- 
dence in  parol  is  offered  by  the  plaintiff  before  the  defend- 
ant's case  is  seen,  how  is  the  Court  to  know  whether,  under 
the  proviso,  it  is  admissible?  If  admitted,  and  the  defend- 
ant subsequently  bring  his  case  within  the  proviso,  what 
disposition  shall  be  made  of  the  plaintiff's  parol  evidence? 
Does  the  proviso,  rightly  construed,  inhibit  the  application 
of  the  enacting  clause  in  all  cases  wherein  the  party  sought 
to  be  affected  by  parol  evidence,  adduces  documentary  evi- 
dence "  bearing  date  anterior  to  the  passage  of  the  act,''  and 
purporting  to  invest  him  with  rights,  and  if  so,  how  shall  it 
be  construed?    These  questions  we  have  carefully  consid- 
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ered,  and  have  adopted  the  following  propositions  for  their 
solation : 

L  The  proviso  of  the  Act  of  1857  does  not  take  any  case 
out  of  the  operation  of  the  act^  unless  t^e  written  agreement 
/relied  npon,  as  specified  in  the  proviso,  emanates  from  the 
person  to  whom  the  grant  is  alleged  to  have  issued  by  mis- 
tate,  orone  claiming  under  him.  If  the  vested  right,  set 
up  to  take  a  case  out  of  the  statute,  be  not  traced  to  and  con- 
nected with  the  grant  alleged  to  be  erroneous,  the  case  is 
not  within  the  purview  of  the  proviso ;  and  under  the  enact- 
ing claase  parol  evidence  is  admissible  to  show  mistake,  and 
"to  ascertain  the  true  grantee." 

2,  Proof  that,  in  the  district  and  county  wherein  the  grant 
recites  that  the  grantee  resided,  there  was  no  such  person 
resident  at  the  time  when  names  were  returned  for  chances 
m  the  particular  lottery  in  question,  nor  ever  before  within 
the  knowledge  of  witnesses,  makes  a  prima  fade  case  for  the 
admission  of  parol  evidence,  under  the  act,  because  such 
proof  raises  the  presumption  that  no  title  or  written  agree- 
ment emanated  from  the  grantee,  or  could  be  connected  with 
ibe  grant. 

3.  In  all  cases  involving  title  to  land  wherein  the  title  of 

the /^teia^i^  depends  upon  proof  of  mistake  in  the  grant,  and 

that  a  person,  other  than  the  one  named  therein,  is  "  the  true 

i-^rantee,"  parol  evidence  is  admissible  to  establish  these  facts; 

^at,  if  it  appears,  when  defendant's  case  is  submitted,  that 

he  derives  title  from  the  grantee,  (whose  name  the  plaintiff 

Iri^ists  was  inserted  through  mistake,)  by  some  writing  ex- 

'r-nted  anterior  to  the  passage  of  the  Act  of  1867,  then  the 

>u-e  13  brought  within  the  proviso,  and  the  Court  should 

n-truct  the  jury  (if  they  so  believe)  to  disregard  the  parol 

•  vidence  introduced  by  the  plaintiff,  to  show  the  mistake  in 
Lei  grants  and  to  rectify  it. 

4.  I^  in  such  a  case,  there  be  proof  on  one  side  that  there 

iS  no  auch  i>erson  as  the  grantee  named  in  the  grant,  or 

'i  \i  tbB  tiil«  from  such  grantee,  relied  on  by  the  opposite 

irtv  yns  forged,  and  evidence  be  adduced  as  to  the  identity 

•  the  real  grantee ;  and  thereupon  the  opposite  party  submits 

Vol*,  xxxn— 23. 
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evidence  in  rebuttal  of  those  proofe,  or  any  of  tliem,  tbe 
whole  matter  should  be  referred  to  the  jury^  with  full  instruo- 
tions  as  to  the  law. 

With  this  construction  of  the  Act  of  1857,  (which  we 
believe  consonant  with  legislative  intent,)  there  can  be  little 
difficulty  in  its  application.  Applying  it  to  this  case,  we 
tbink  the  parol  evidence  was  properly  admitted.  The  other 
exceptions  to  other  rulings  of  the  Court,  admitting  evidence 
objected  to,  are  not  tenable,  and  indeed  were  not  seriooslj 
urged.  Furthermore,  we  are  satisfied  that  no  right  of  the 
defendant  was  prejudiced  by  any  refusal  of  the  Coart  to 
charge  the  jury  aa  requested  by  him.  The  only  remaining 
question  for  consideration  is,  that  the  Court  erred  in  not 
granting  a  new  trial  on  the  ground  that  the  verdict  of  the 
jury  was  without  evidence,  and  against  law  and  evidence. 

It  is  not  incumbent  upon  us  to  argue  the  facts  of  the  case^ 
and  we  dismiss  this  ground,  and  the  whole  case,  with  the 
single  remark,  that,  after  careful  consideration,  we  are  quite 
satisfied  with  the  finding  of  the  jury,  and  the  judgment  of 
the  Court  overruling  the  motion  for  a  new  trial. 

Let  the  judgment  be  affirmed. 


Joseph  Benton,  plaintiff  in  error,  vs.  J.  C.  and  J.  il. 

Benson,  defendants  in  error. 

1.  Under  the  Attachment  A.ct  of  1866|  claims  for  propertj  levied  on  by 
attachment,  may  be  made  pending  the  attachment|  and  in  that  c&se 
the  claim  bond  mubt  be  made  payable  to  the  plaintiff  in  attachment 

2.  If  a  claim,  interposed  pending  an  attachment,  be.  dismissed  for 
irregularity,  such  dismissal  is  no  bar  to  another  claim,  after  judgment} 
on  the  attachment. 

8.  When  a  claim  for  property  attached  is  not  interposed  until  aSi 
judgment  on  the  attachment,  the  claim  bond  should  be  made  paysbl 
<*>     to  the  sheriff,  as  in  other  claim  cases. 

Attachment  fi,  fa,  and  claim,  in  Carroll  Superior  Coo 
decided  by  Judge  D.  F.  Hammond,  at  the  October  Term 
1860. 
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The  facts  and  questions  presented  by  the  record  in  this 
case,  are  set  out  in  the  opinion  of  the  Court. 

W.  W.  &  H.  F.  Mebrell,  for  plaintiff  in  error. 

Austin,  Buchanan,  for  defendants  in  error. 

By  the  Court. — Lyon,  J.,  delivering  the  opinion. 

An  attachment  was  sued  out  returnable  to  the  Superior 
Court  of  Carroll  county  at  the  instance  of  the  plaintiffs,  J. 
C.  &  J.  W.   Benson,  against  one  Alexander  R.  Morrison, 
which  was  levied  on  a  printing  press,  types  and  fixtures. 
The  property,  pending  the  attachment,  was  claimed  by  one 
Joseph  Benton,  and  that  claim  was  subsequently  dismissed 
by  the  Court  for  irregularity.     A  judgment  was  rendered  on 
the  attachment  debt,  from  which  an  execution  issued  against 
the  property   attached   that   was   levied  on  said  property. 
The  claimant  again  interposed  his  affidavit  claiming    the 
property,  and  gave  his  claim  bond  payable  to  the  sheriff,  etc. 
When  this  claim  cause  came  before  the  Superior  Court  of 
Carroll  county  for  trial,  at  the  October  Term,  1860,  of  that 
Courts  the  plaintiff  in  attachment  moved   to   dismiss   the 
claim  on  two  grounds.     1st.  That  a  claim  for  property  levied 
on  by  attachment,  under  the  Attachment  Act  of  1856,  could 
only  be  made  as  required  by  that  act,  that  is,  before  judg- 
ment on  the  attachment  debt  and  not  afler,  and  that  as  such 
a  claim  had  been  interposed  and  dismissed,  it  was  a  bar  to 
any  claim  after  judgment.     2d.  That  the  claim  bond  was 
made  payable  to  the  sheriff,  instead  of  to  the  plaintiff  in 
in  attachment.     The  Court  sustained  the  motion  on  both  of 
the  gronnds,  and  dismissed  the  claim,  and  to  that  judgment 
the  claimant  excepted.     Was  that  judgment  of  the  Court 
below  dismissing  the  claims  on  these  grounds,  or  either  of 
either  of  them,  right  ?    We  hold  that  it  was  not. 

1.  Under  the  Attachment  Act  of  1856,  claims  for  property 
levied  on  by  attachment  may  be  made  pending  the  attach- 
meaty  and  in  that  case  the  claim  bond  must  be  made  payable 
to  the  plaintiff  in  attachment.    Para.  Acts,  1856,  pp.  33  and 
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4 ;  but  the  act  does  not  require  that  the  claim  should  be  mada 
then,  or  not  at  all,  or  if  made,  and  dismissed  for  irregularity, 
that  it  shall  bar  any  further  claim.  On  the  contrary,  sec. 
40,  p.  35,  of  the  Act  provides  that  "after  the  judgment  has 
been  obtained  in  any  case  of  attachment,  execution  shall 
issue  as  in  cases  of  common  law,  and  the  execution  shall  be 
levied  in  the  same  manner  as  executions  issuing  at  common 
law,  and  the  proceedings  in  all  respects  shall  be  the  same, 
except,^'  etc.,  and  under  this  clause  we  hold,  that  as  a  claim 
could  be  interposed  to  a  levy  on  an  execution  issuing  from  a 
judgment  at  common  law,  it  may  also  be  interposed  and  heard 
on  a  levy  made  on  an  execution  issuing  from  a  judgment 
on  an  attachment,  and  in  the  same  manner,  notwithstanding 
a  claim  may  have  been  interposed  and  dismissed  for  irregu- 
larity pending  the  attachment.  If  such  a  claim  had  been 
tried  and  a  judgment  rendered  on  the  merits  of  the  issue,  it 
would  be  diflFerent. 

2.  And  we  hold  further,  under  this  act,  that  when  the 
claim  for  property  attached  is  not  interposed  until  after 
judgment  rendered,  that  the  claim  bond  should  be  made  pay- 
able to  the  sheriff,  as  in  other  claim  cases.     Cobb,  533. 

Let  the  judgment  be  reversed. 


Moses  M.  Smith,  plaintiff  in  error,  vs.  S.  G.  Riley,  de- 
fendant in  error. 

1.  Under  the  Act  of  1856,  giving  a  common  law  remedy  against  trus- 
tees and  trust  estates,  the  process  of  attachment  does  not  lie  against 
a  tvustec,  as  sach. 

Attachment,  in  Campbell  Superior  Court,  decided  by  Hon. 
Dennis  F.  Hammond,  at  August  Term,  1860. 

Moses  M.  Smith  sued  out  process  of  attachment,  predicated 
upon  an  affidavit,  "that  S.  G.  'Riley,  trustee  for  Lucinda 
Riley,  and  her  children,"  was  justly  indebted  to  him  in  the 
sum  of  $860  00,  and  that  said  S,  G.  Riley  then  resided  out 
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of  the  State  of  Georgia,  so  that  the  ordinary  process  of  law 
coifld  not  be  served  on  him. 

The  attachment  was  levied  on  lot  of  land  No.  30,  in  the 
3d  district  of  Campbell  county,  with  a  saw  mill  thereon,  a 
ht  of  lumber,  twenty-two  head  of  hogs,  a  sorrel  horse,  and  a 
carding  machine. 

When  the  case  was  called,  the  presiding  Judge,  on  motion 
of  counsel  for  defendant,  dismissed  the  attachment,  on  the 
ground,  that  a  levy  upon  trust  property  did  not  give  juris- 
diction of  the  trustee  upon  a  personal  indebtedness,  and  that 
the  trustee  absconding,  etc.,  did  not  subject  the  trust  prop- 
erty to  attachment.     This  decision  is  the  error  alleged. 

Latham,  for  plaintiff  in  error. 

W.  M.  Butt,  for  defendant  in  error. 

By  ihe  Court. — Lumkin,  J.,  delivering  the  opinion. 

This  record  reminds  me  of  the  famous  controversy  as  to 
the  number  of  children  the  wife  of  John  Rogers,  the  martyr, 
had.  If  the  nine  that  followed  their  mother  to  the  stake 
was  exclusive  of  the  one  at  the  breast,  why,  then,  she  had 
ten,  if  inclusive,  nine. 

If  this  attachment  is  against  Riley,  as  trustee,  under  the 
Act  of  1856,  giving  a  common  law  remedy  against  trustees, 
then  it  will  not  He.  The  statute  does  not  provide  for  attach- 
ments. Indeed,  its  terms  would  necessarily  exclude  this  pro- 
cess. If,  on  the  other  hand,  it  is  an  attachment  against 
S.  G.  Riley,  in  his  individual  character,  and  although  ad- 
mitted in  the  argument  to  be  the  other  way, — and  I  am 
strongly  inclined  to  think  the  pleader  so  intended  it — then  the 
proceedings  Rhould  be  sustained. 

One  of  the  best  modes  of  testing  this  question  would  be 
to  inquire  on  whose  property  the  levy  was  made  ?  Was  it 
the  individual  property  of  S.  G.  Riley,  or  the  trust  estate  of 
Laotnda  Riley  and  her  children,  in  S.  G.  Riley's  hands?  If 
the  IsKer,  the  J)roceeding  is  illegal  and  void.     If  the  former. 
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although  there  is  much  confusion  in  the  record,  I  do  not  see 
but  that  the  attachment  may  be  sustained. 

It  was  this  that  produced  the  diflSculty,  I  apprehend^  in 
the  Court  below,  and  which  creates  the  diflBculty  in  this 

■ 

Court.     The  very  idea  of  suing  out  an  attachment  against  a 
Crus  tee,  because  he  resides  out  of  the  State,  is  an  absurdity. 
It  cannot  be  done,  and  this  is  all  we  decide. 
Let  the  judgment  be  affirmed. 


Frakces  Woodruff,  plaintiff  in  error,  vs.  James  M. 
Woodruff,  et  al.,  defendants  in  error. 

1.  Where  a  testator,  by  his  will,  directs  that  certain  property  bequeathed 
by  him  shall  be  divided  into  four  shares,  and  further  directs,  that  one 
of  these  shares  shall  be  vested  in,  and  become  the  property  of  J.  N. 
W.,  in  trust  for  testator* s  daughter,  F.  W.,  and  "  her  heirs  bom  and 
tobeboni'^ :  Heldf  that  the  bequest  vested  in  the  daughter  a  life 
estate  in  the  property,  with  remainder  to  her  children,  whensoever 
born. 

Bill  in  equity,  in  Newton  Superior  Court,  and  decision  on 
demurrer,  by  Judge  E.  G.  Cabaniss,  at  Chambers,  on  the 
18th  of  October,  1860. 

James  M.  Woodruff,  George  W.  Woodruff,  and  Reuben 
T.  Woodruff,  exhibited  their  bill  in  equity,  returnable  to  the 
September  Term,  1860,  of  Newton  Superior  Court,  against 
their  mother,  Frances  Woodruff,  alleging  that  James  Rose- 
berr}^,  the  grand  father  of  the  complainants,  died  in  said 
county  of  Newton,  leaving  in  full  force  a  will,  which  was  duly 
proved  and  recorded  ;  that  in  and  by  said  will  the  testator, 
after  some  specific  legacies  directed  that  certain  property 
specified  in   the  will,  and  also  described   in   complainauts' 
bill,  should  be  divided   into  four  equal  shares,  and    that 
one  of  the  four  shares  should  be  "  vested  in,  and  become  the 
property  of,  John  N.  Williamson,  in  trust  for  his  daughter, 
Frances  Woodruff,  and  her  heirs,  born  and  to  be  born;"  that 
in  the  division  of  the  property  bequeathed,  certain  negroes 
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were  allotted  to  the  said  Frances  Woodruff,  which,  with  their 
iocrease,  she  now  has  in  possession,  and  threatens  to  carry 
the  said  negroes  out  of  said  county  of  Newton. 

The  complainants  daioi  an  interest  in  the  negroes,  either 
as  joint  tenants  with  their  mother^  the  said  Frances  Wood- 
raff,  or  as  remainder-men^  after  the  termination  of  her  life 
estate  in  the  property,  and  they  pray  that  an  equal  division 
of  the  property  may  be  made  between  all  the  joint  tenants, 
so  far  as  to  ascertain,  and  set  apart  the  distributive  share  to 
which  each  is  entitled,  or,  in  the  event  it  should  be  held,  that 
theirs  is  an  interest  in  remainder,  that  the  said  Frances  Wood- 
ruff may  be  decreed  to  give  bond,  with  sureties  resident  in 
Newton  county,  for  the  forthcoming  of  said  negroes,  to  be 
delivered  to  the  remainder-men  at  the  death  of  the  said 
Frances. 

The  defendant  set  up  a  demurrer  to  the  bill,  insisting  that 
the  bequest  in  the  will  vested  an  absolute  estate  in  the  ne- 
groes, in  herself,  and  that  complainants  had  no  interest  in 
tiiem,  either  as  joint  tenants  or  remainder-men;  and  insisting 
also  that  if  it  should  be  held  th^t  complainants  did  have  an 
interest  in  the  property,  they  ought  to  be  compelled  to  elect, 
either  to  claim  as  joint  tenants  or  as  remainder-men. 

Upon  hearing  argument  for  and  against  the  demurrer,  the 
presiding  Judge  overruled  .the  same,  and  the  plaintiff  in 
error  seeks  a  reversal  of  that  decision  before  this  Court. 

CL.ARK  &  Lamar,  for  plaintiff  in  error. 

Floyd,  Stakcell  &  Glass,  contra. 

By  the  Court, — Jenkins,  J.,  delivering  the  opinion. 

The  questions  for  the  consideration  of  the  Court  in  this 
case  are,  whether,  under  the  will  of  James  Roseberry,  the 
defendant  took  any- interest  in  certain  property  now  in  the 
possession  of  their  mother,  the  plaintiff  in  error,  and  if  so^ 
what  interest  ? 

The  bequest  was  of  certain  slaves  "  to  John  N.  William- 
BOtkf  in  trost  for  my  daughter,  Frances  Woodruff,  and  her 
bein,  bom  and  to  be  born.'' 
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It  is  conceded  that  at  the  time  of  the  making  of  said  tes- 
tament the  defendants  in  error  were  in  esse,  and  that  since 
that  time  other  children  have  been  born  to  Frances  Wood- 
ruff. 

For  the  plaintiff  in   error,  it  is  insisted  that  the  word 
"heirs"  is  to  be  considered  as  a  word  of  limitation,  not- 
withstanding the  superadded  words  "  born  or  to  be  born.'' 
These  words,  it  is  said,  do  not  at  all  vary  the  legal  significa- 
tion of  the  word  "  heirs,"  which  without  them,  in  this  con- 
nection would  vest  the  entire  interest  in  Francis  Woodruff. 
It  is  the  duty  of  Courts  in  construing  wills,  if  possible,  to 
give  effect  to  every  word  used  by  testators.     The  first  inquiry, 
then,  is,  whether  the  superadded  words  "bom  or  to  be 
born"  give  expression  to  any  idea  in  the  testator's  mind, 
which,  without  the  use  of  them,  would  have  slumbered.    If 
they  do,  and  by  any  reasonable  interpretation  we  can  ascer- 
tain that  idea,  we  have  no  right  to  reject  the  words  which 
are  its  exponents.     If  he  meant  nothing  by  the  words  "  bora 
and  to  be  born,"  then  he  simply  meant  to  give  to  Frances, 
at  his  death,  such  interest  in  his  property  as  he  then  had — 
the  absolute  interest.     This  interest  he  meant  she  should 
be  at  liberty  to  alien  by  deed,  or  by  will,  and  if  she  should 
die  without  having  disposed  of  it  in  either  manner,  he  meant 
that  it  should  go,  not  by  any  act  of  his,  but  by  operation  of 
law,  to  such  persons  as  might  be  her  heirs-at-law.     To  effect 
this  object,  it  would  have  sufficed  to  stop  at  the  word  heirs. 
The  fact  that  he  did  not  so  stop,  would  indicate  tliat  he  bad 
something  to  say  relative  to  those  heirs.     If  the  superadded 
words,  taken  in  connection  with  the  word  heirs,  point  to  a 
class  of  persons  distinct  from   all  others,  then  they  mean 
something;  they  convert  the  word  "heirs"  into  a  word  of 
purchase.     If  by  "  heirs "  he  meant  h^irs   general — meant 
only  to  indicate  the  quality  of  interest  his  daughter  was  to 
take  in  the  slaves — of  what  consequence  was  it  whether  or 
not  those  persons  who  would,  at  his  death,  be  her  heirs-at- 
law,  were  then  "  born  or  to  be  born  ?  " 

It  is  only  on  the  supposition  that  he  meant  to  give  her  a 
limited  interest  in  the  property,  and  to  limit  h,  after  that,  to 


ATLA2JTA,  MARCH  TERM,  1861.  361 

Woodruff  vs.  Woodruff  et  al. 

certain  other  persons  then  in  his  mind^  that  it  could  be  a 
question  of  importance  whether  those  persons  so  to  take  in 
the  future  were  all  in  life  at  the  execution  of  his  will.     The 
inference  seems  clear  that  he  had  a  class  of  persons  in  his 
mind,  at  the  moment,  and  the  next  question  is,  whether  that 
class  of  persons  can  be  ascertained.     To  answer  the  descrip- 
tion they  must  be  persons,  some  of  whom  were  then  in  esse, 
others  in  passe,  all  of  whom  surviving  her  would,  at  her 
death,  stand  in  the  same  relation  to  her — ^would  be  her  heirs- 
at-law,   to   the  exclusion   of  all   others — were  there  such. 
The  fact  is,  when  the  will  was  published  she  had  children; 
the  possibility  was,  she  might  have  more.     The  children  she 
then  bad,  and  any  she  might  afterwards  have,  surviving  her, 
would  be  her  heirs;  would  constitute  a  class  of  persons  from 
which  no  one  of  them  could  be  excluded,  and  from  which 
all   other  persons   would   be   excluded.     They  answer   the 
description,  which  no  other  person  could  satisfy.     They  are 
children  of  Frances,  "  born  and  to  be  born."     Would  it  not 
he  wilfully  closing  the  judicial  mind   against   testamentary 
intention,  to  hold  that  he  did  not  mean  distinctly  to  provide, 
by  his  own  act,  for  her  children  ?     The  question  still  remains, 
what  interest  did  they  take  ?     Are  they  to  be  regarded  as 
tenants-in-common  with  their  mother,  or  did  she  take  a  less 
estate,  with  remainder  to  them  ?     We  hold  the  latter  opin- 
ion.   Whilst  the  superadded  words  give  to  the  word  "heirs" 
the  significance  of  children,  we  are  not  entirely  to  lose  sight 
of  its  proper  meaning.     To  give  full  effect  to  the  words 
"  heirs,  born  or  to  be  born,"  in  this  case,  we  must  under- 
stand "  children  being  heirs,  living  at  the  date  of  the  will 
and   thereafter  to   be  born. "     Inasmuch   as,  "  nemo  hceres 
est  vivenlis,"  the   class  of  persons   to   take  after   Frances 
Woodruff,  must   be   ppstponed   until    her  death,  w^e  there- 
fore construe  the  bequest  to  vest  in  her  a  life  estate,  with 
remainder  to  her  children,  whensoever  born.     The  case  of 
Goss  and  wife  vs.  Eberhart,  administrator,  29  Ga.  Rep.,  545, 
sustains  this  view.     We  think,  therefore,  that  the  demurrer 
was  properly  overruled. 
Let  the  judgment  be  affirmed. 
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JosiAH  C.  York,  plaintiff  in  error,  vs.  David  Clopton, 

et  al.,  defendants  in  error. 

1.  Whea  a  party  has  once  had  an  opportunitj  of  being  heard,  and 
neglects  to  assert  his  caase  until  the  jadgment  of  the  Coart  has 
been  made,  settling  the  rights  of  the  parties,  he  must  abide  the  coose- 
quences  of  his  neglect.  A  Court  of  Equity  cannot  relieve  him  there- 
from, even  when  the  judgment  is  manifestly  wrong. 

2.  The  ignorance  of  the  sheriff  as  to  what  was  his  duty,  under  the  cir- 
cumstances, cannot  protect  him  from  liability  for  the  neglect  to  per- 
form that  duty.  Ignorance  of  the  law  excuses  no  man,  least  of  all.  a 
sheriff. 

Bill  in  equity,  and  application  for  an  injunction,  in  Folk 
Superior  Court,  decided  by  Judge  Dennis  F.  Hammoxd,  at 
Chambers,  on  the  22d  of  November,  1860. 

Several  writs  o{  fieri  facias ,  issued  from  a  Justice's  Court 
of  Paulding  county,  some  in  favor  of  David  Clopton,  some 
in  favor  of  Ephraim  Thompson,  and  some  in  favor  of  other 
persons,  against  Berrien  Williams,  were  levied  by  A.  B. 
Davidson,  a  constable,  upon  certain   negro  slaves,  as  the 
property  of  the  defendant,  Williams,  and  by  said  constable 
the  fi.  faa.f  and  the  property  levied  on,  w^ere  returned  to 
Josiah  C.  York,  the  sheriff  of  Polk  county,  for  sale  accord- 
ing to  law.     On  the  day  of  sale,  Edmond  Williams  and  Wil- 
liam W.  Williams,  as  executors  of  old  Mrs.  Williams,  filed 
a  claim  to  the  negroes  in  due  form  of  law.     The  fi.  /a3,, 
with   the  levy  thereon,  and   the  claim,  were  returned,  by 
York,  to  the  Superior  Court  of  the  county  of  Paulding,  to 
be  there  tried.     Subsequently,  the  levy  on  the  fi,  fas.  was 
dismissed,  by  order  of  the  plaintiffs'  attorney,  for  irregu- 
larity, and  due  entry  of  such  dismissal  made  on  the  fi^  fiv^. 

On  the  8th  day  of  March,  1860,  the  fi.  fas.  were  re-levied, 
by  the  conntable,  upon  the  same  property  which  was  then  in 
the  custody  of  York,  the  sheriff,  and  the  constable  exhibited 
to  York  the  written  instructions  of  the  attorney  of  the  plain- 
tiffs, directing  the  constable  to  re-levy  on  the  uegroes, 
and  take  them  out  of  York's  custody,  and  turn  them  over 
to  a  third  party.    York  refused  to  surrender  the  negroes. 
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Davidson,  the  constable,  then  gave  the  re-levied  fi.  fas.  to 
York,  the  sheriff,  who  held  them  and  the  property  without 
advertising  or  selling  said  negroes,  or  otherwise  disposing  of 
the  same. 

On  the  first  day  of  May,  1860,  a  rule  was  served  upon 
York,  reciting  that  he  had  had  ten  fi.  fas.^  in  favor  of 
David  Clopton,  and  three^./a«.  in  favor  of  Ephraim  Thomp- 
son, and  other ^.  /a«.,  all  issued  from  a  Justice's  Coilrt  of 
Paulding  county,  against  Berrien  Williams,  in  his  hands, 
with  property  levied  on  sufficient  to  satisfy  them,  and  re- 
tnrned  to  him  long  enough  before  that  time  for  him  to  have 
made  the  money,  and  directing  him  to  appear  at  Polk  Supe- 
perior  Court,  then  in  session,  and  show  cause  on  the  next 
morning,  or  so  soon  as  counsel  could  be  heard,  why  he  should 
not  pay  to  plaintiff's  attorney  the  sum  due  on  all  of  said 
/./a«.  The  rule  also  directed  him  to  bring  the^./ow.  into 
Court,  with  his  actings  and  doings  thereon. 

Od  the  2d  day  of  May,  1860,  York  made,  through  his 
counsel,  a  verbal  answer  to  the  rule,  which  was  not  sworn  to, 
and  the  Court  deeming  the  answer  insufficient,  granted  a  rule 
absolute,  directing  the  sheriff  to  pay  to  Irwin  &  Lester,  the 
attorneys  of  the  plaintiffs,  the  principal  and  interest  due  on 
the  fi.  fas.  The  rule  absolute  set  out  by  name  oil  the^./cw., 
Loth  those  specified  in  the  rule  nm.  by  name,  and  those  desig- 
nated **  other  fi.  fas.  "  therein,  giving  the  principal,  interest 
and  co6t  due  on  them  separately. 

At  the  October  Term,  1860,  of  Polk  Superior  Court, 
counsel  for  the  plaintiffs  in  the  fi.  fas.,  moved  for  and  ob- 
tained an  attachment  for  a  contempt  against  the  said  York, 
and  placed  the  same  in  the  hands  of  John  Peek,  the  coroner 
of  Polk  county,  to  be  executed  and  enforced. 

Between  the  time  of  obtaining  the  rule  absolute  and  the 
attachment,  York  advertised  the  negroes  for  sale,  but  the 
execntors  of  Mrs.  Williams  again  interposed  a  claim,  which 
was  returned  to  Paulding  Superior  Court,  and  is  still  pend- 
ing. Berrien  Williams  resides  out  of  the  State,  and  is  in- 
solvent; 

Upoii  this  state  of  facts,  and  on  the  grounds  stated  in  the 


364         SUPREME  COURT  OF  GEORGIA. 

York  vs,  Clopton  et  al. 

opinion  of  the  Court,  York  exhibited  his  bill,  praying  an 
injunction  against  the  enforcement  of  ther  attachment,  which 
injunction  was  refused  by  Judge  Hammond,  and  it  is  to  re- 
verse that  decision  that  the  writ  of  error  is  prosecuted  in  this 
case. 

Fielder  &  Bhoyles,  Buchanan,  for  plaintiflFs  in  error. 

Irwin  &  Lester,  contra. 

'    By  the  Court. — Lyon,  J.,  delivering  the  opinion.  • 

This  was  an  application,  by  bill  in  equity,  for  the  writ  of 
injunction  to  enjoin  the  collection  or  prosecution  of  an  attach- 
ment issuing  out  of,  and  founded  on,  a  rule  absolute  in  the 
Superior  Court  of  Polk  county,  against  Josiah   York,  as 
sheriiF  of  that  county,  in  favor  of  David  Clopton  and  others, 
as  plaintiffs,  in  certain  executions  against  one  Berrien  Wil- 
liams.    The  application  was  based  on  several  grounds  set  out 
in  the  bill,  all  of  which  I  will  notice  in  their  proper  order 
hereafter,  and  the  injunction  refused  on  all  the  grounds. 
This  refusal  is  the  error  complained  of  in  this  record,  and 
forms  the  subject  for  present  consideration.     We  agree  with 
the  Court  below,  that  the  complainant  failed  to  make  such  a 
case  as  would  entitle  him  to  the  relief  prayed  for,  and  that 
the   injunction   was   properly   refused.      The  first   ground 
amounts  substantially  to  this,  that  after  the  claim  of  the 
property  levied  on  by  the  executors  of  Mrs.  Williams,  to- 
gether with  the  executions,  had  been  returned  by  him  to  the 
Superior  Court  of  Paulding  county,  for  trial,    he  did  not 
know  that  he  was  authorized  to  proceed  with  the  advertise- 
ment and  sale  of  the  negroes,  upon  the  return  of  the  execu- 
tions, the  dismissal  of  the  old  levy  for  irregularity,  the  entry 
of  a  new  levy  on  the  same  property,  until  he  was  advised 
that  the  first,  or  old  claim,  had  been  properly  disposed  of  bv 
the  Court,  and  believing  that  he  could  not  do  so,  in  the  ab- 
sence of  any  notice  or  advice  to  the  contrary,  he  held  the 
executions  for  the  purpose  of  returning  the  same  to  the  next 
term  of  Paulding  Superior  Court  for  the  trial  of  the  claim, 
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\nthout  advertisiDg  or  selling  until  Court  came  on  in  Polk 

GOODty,  when  this  rule  was  moved  against  him,  to  m  hich  he 

made  a  verbal  showing,  relying  on  some  ground  not  included 

in  the  bill,  that  his  counsel  thought  a  sufficient  showing 

to  the  rale.     The  Court,  on  the  hearing,  had  overruled  the 

showing,  and  made  the  rule  absolute,  from  which  the  attach- 

ioeot  issued,  that  he  now,  upon  this  and  other  grounds,  seeks 

to  avoid.    We  might  dispose  of  this,  and  all  other  grounds 

ia  the  bill,  that  existed  at  or  anterior  to  the  judgment  of  the 

Court  on  the  rule,  by  the  reply,  that  it  was  the  duty  of  the 

sheriff,  at  the  hearing  of  the  rule,  of  which  he  had  notice,  to 

have  then  made  and  insisted  upon  all  the  grounds  of  defense 

that  then  existed  to  the  rule,  as  it  was  his  duty  to  do,  and  as 

he  did  not;  that  it  is  now  too  late  to  insist  uf>on  them  by  this 

hill.    1.  When  a  party  has  once  had  an  opportunity  of  being 

heard^  and  neglects  to  do  so  until  the  judgment  of  the  Court 

has  been  made,  settling  the  rights  of  the  parties,  he  must 

abide  the  consequences  of   his  neglect.     A  court  of  equity 

cannot  relieve  him  therefrom,  even  when  the  judgment  is 

manifestly  wrong.    Pollock  vs.  Gilbert,  16  Ga.,  401.    But  as 

it  is  not  necessary  that  w^e  should  put  the  decision  on  this 

^jund,  we  will  meet  and  dispose  of  the  grounds  of  the  bill 

on  their  merits.     The  gist  of  the  first  ground  is,  that  the 

iheriS  did  not  advertise  and  sell  the  property  before  the  rule 

^vais  moved  against  him,  although  he  had  plenty  of  time  to 

^ave  done  so,  because  he  did  not  know  that  it  was  his  duty. 

lie  does  not  deny  now  but  it  was  his  duty,  for  it  is  clear  that 

it  was.    The  dismissal  of  the  levy,  whether  by  the  act  of  the 

l^iTij  or  the  Court,  disposed  of  the  claim,  and  a  new  levy 

Made  the  filing  of  a  new  claim  necessary,  or  a  sale  of  the  prop- 

vrty.    2.  The  ignorance  of  the  sheriff  of  what  was  his  duty 

loder  the  circumstances,  cannot  protect  him  from  liability 

:*ur  the  Delect  to  perform  that  duty.     Ignorance  of  the  law 

xcQses  no  man,  least  of  all  a  sheriff — for  having  undertaken 

o  perform  the  duties  of  his  office,  he  must  know  and  per- 

l*nn  tbem  at  his  peril.     3.  A  second  ground  for  relief,  made 

t  the  bQl  and  insisted  on  in  the  argument,  is  that  several 

xecutiooi^  to  the  amount  of  $185  00,  are  embraced  in  the 
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rule  absolute^  which  were  not  included  in  the  rule  nisi,  and 
upon  which  he  was  not  called  upon  to  answer.     If  this  be 
true,  that  the  rule  was  made  absolute  as  to  executions  that  were 
not  in  his  hands,  and  levied  upon  the  property,  and  to  which 
his  answer  did  not  applj,  the  rule  cannot  be  enforced  against 
him  as  to  those  executions,  but  it  is  not  necessary  for  him  to 
come  into  a  court  of  equity  to  get  relief  on  that  ground.    A 
motion  before  the  Court  would  afford  him  as  full  relief  as  a 
decree  in  equity ;  but  I  apprehend  if  the  difficulty  grows  out 
of  a  mere  imperfect  description  of  the  executions  in  the  state- 
ment thereof,  while  all  were  alike  in  his  hands  at  the  same 
time,  and  all  stood  on  the  same  footing,  that  the  objection 
would  not  amount  to  much.     4.  The  next  and  last  ground 
relied  on  in  the  bill,  is  that  since  the  rule  was  made  absolute, 
a  claim  has  been  interposed  to  the  property,  which  is  still 
pending,  and  undisposed  of  in  the  Superior  Court  of  Pauld- 
ing county.     This  claim  was  filed  intermediate  the  rule  ab- 
solute and  the  application,  by  the  plaintiffs  therein  for  the 
attachment.     Against  the  allowance  of  the  injunction  on  this 
ground,  there  are  two  sufficient  reasons.     First,  it  ought  to 
have  been  shown  against  the  issuing  of  the  attachment — that 
is,  it  ought  to  have  been  relied  on  as  a  defense  before  the 
Court,  on  the  application  'for  the  attachment.     S^x>ndly,  to 
have  been  good  as  a  reason  why  the  attachment  should  not 
be  collected  or  prosecuted  at  any  time  after  judgment  of  the 
Court  on  the  rule,  it  should  have  been   made  to  appear 
affirmatively  that  the  property  was  not  subject  to  the  execu- 
tions, and  after  the  judgment,  this  could  only  appear  by  a 
judgment  of  the  Court  declaring  the  property  not  to  be  8ub- 
ject. 

Let  the  judgment  be  affirmed. 
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BiCHARD  RoEy  casual  ejector,  and  J.  B.  Hudgixs,  tenant- 
iD-posscdsion,  and  another,  plaintiffs  in  error,  vs.  John 
Doe,  on  the  demise  of  Harrison  Crow  et  al.,  defendants 
in  error. 

1.  Where  there  is  a  succession  of  crops  made  on  land  every  year,  the 
ioterval  which  necessarily  elapses,  between  the  time  of  one  tenant 
moving  off,  and  another  moving  on,  the  premises,  will  not  work  a  for* 
feiture  of  the  benefit  of  the  statute  of  limitations,  or  break  the  contin- 
uity of  an  adverse  possession. 

2.  A  verdict  which  is  against  the  law  and  evidence  in  the  case,  will  Jt)e 
^et  aside,  and  a  new  trial  awarded. 

Ejectment,  in  Harralson  Superior  Court,  tried  before  Judge  ' 
Dfixxis  F.  Hammond,  at  the  October  Term,  1860. 

This  was  an  action  brought  by  John  Doe,  on  the  demises 
of  Harrison  Crow  and  Edward  Grisbam,  against  Richard 
Roe,  casual  ejector,  and  James  B.  Hudgins,  tenant-in-posses- 
sion,  for  the  recovery  of  lot  of  land  No.  195,  in  the  7th  dis- 
trict of  said  county  of  Harralson.  The  suit  was  commenced 
on  26th  September,  1859. 

The  defendant  met  the  action  with  pleas  of  the  general 
issue,  and  the  statute  of  limitations. 

Pending  the  action,  Elihu  M.  Williams  was  made  co- 
defendant. 

On  the  trial,  the  plaintiff  proved  tlie  locus,  and  that  James 

B.  Hudgins  went  into  possession  of  the  land  in  dispute  in 

the  month  of  May,  1859,  and  was  occupying  the  same  when 

the  suit  was  brought  as  the  tenant  of  Elihu  M.  Wilh'ams ; 

that  "Williams  bought  the  land  from  Albert  G.  Story,  and 

took  his  bond  for  titles,  and  by  virtue  thereof,  entered  upon 

the  land  the  first  of  the  year  1851  or  1852,  built  some  houses, 

cleared  twenty  acres  of  the  land,  and  lived  thereon,  claiming 

it  ad  his  own  until  1855,  when  he  sold  it  to  a  man  by  the 

name  of  Webb,  who  went  upon  the  land  before  Williams 

moved  off,  and  lived  on  it  until  the  last  of  the  year  1857 ; 

that  Williams  took  the  land  back  from  Webb,  and  rented  it 

to  a  man  l^  the  name  of  Nicks,  who  lived  on  and  cultivated 

the  land  in  1858,  and  left  it  in  the  month  of  November  of 
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that  year;  that  there  might  have  been  as  much  as  t^'o  or 
three  months  between  the  time  that  Webb  moved  off,  and 
Nicks  moved  on  the  land,  but  that  WiHiams,  and  those 
claiming  under  him,  had  made  crops  on  the  land  every  year 
from  the  time  he  first  entered  upon  it. 

The  plaintiff  then  introduced  a  grant  from  the  State  of 
Georgia,  to  John  H.  Goolsby,  of  Brown's  district,  Dekalb 
county— a  deed  from  Goolsby  to  Harrison  Crow,  dated  1st  of 
January,  1830,  and  recorded  1st  December,  1831,  for  the 
land  in  dispute. 

The  plaintiff  offered  in  evidence  a  deed  from  Crow  to  Ed- 
ward Grisham,  dated  20th  December,  1854,  which  being 
objected  to,  on  the  ground  that  it  was  made  pending  an 
adverse  possession  of  the  land,  and  therefore  void,  was 
excluded  by  thq  Court, 

Plaintiff  then  offered  in  evidence  the  record  of  an  action 
of  complaint  for  the  land  in  dispute,  brought  by  Edward 
Grisham,  against  W.  C.  Webb  and  Elihu  M.  Williams,  and 
which  was  commenced  in  Harralson  Superior  Court  on  the 
22d  May,  1855,  and  judgment  of  non-suit  awarded  at  April 
Term,  1859,  the  case  carried  to  the  Supreme  Court,  and 
judgment  aflBrmed  at  August  Term,  1859,  and  remitter 
returned,  and  made  the  judgment  of  Harralson  Superior 
Court,  at  October  Term,  1860.  Counsel  for  defendant  ob- 
jected to  the  introduction  of  the  record  on  the  ground, 
that  as  the  deed  to  Grisham  had  been  ruled  out,  and 
no  recovery  could  be  had  on  the  demise  from  him,  he 
was  not  a  party  to  this  action  of  ejectment,  and  that  the 
action  of  complaint,  and  the  action  of  ejectment,  were  not, 
therefore,  between  the  same  parties,  but  the  Court  overmleil 
the  objection,  and  admitted  the  record  in  evidence.  Plaintiff 
then  rested  his  case. 

The  defendant  then  proved  the  existence  of  an  original 
fi.  fa.,  issued  from  a  Justice's  Court  of  DeKalb  county,  iu 
favor  of  James  Simpson,  against  John  H.  Goolsby,  and  that 
extensive  and  diligent  search  had  been  made  to  find  the  said 
Ji.  fa.,  and  the  judgment  from  which  it  issued,  in  all  the 
places  and  oflSces  where  the  same  would  likely  be  found,  bat 
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bat  the  search  was  unavailing,  and  resulted  in  a  failure  to 
ind  the  JL  feu  or  the  judgment;  that  John  H.  Goolsby  re- 
ided  in  the  county  of  DeKalb  in  the  years  1826,  1827, 1828, 
Lod  1829,  and  that  the  Justice's  Court  dockets  for  said  years, 
Q  the  districts  wherein  he  resided,  were  lost,  and  could  not 
3e  found ;  that  in  the  latter  part  of  1829,  Groolsby  moved 
from  DeKalb  to  Merriwether  county,  and  from  thence  to  Che- 
rokee county,  Alabama.  The  defendant  then  read  in  evidence  a 
Jeed  for  the  land  from  Giles  S.  Boggus,  sheriff  of  Carrol 
county,  to  James  Simpson,  dated  20th  of  January,  1834,  and 
recorded  SOth  of  January,  1834,  reciting  a  seizure  of  the 
land  on  the  5th  of  May,  1832,  by  virtue  of  a  writ  of  fieri  facmSf 
issued  from  a  Justice's  Court  of  DeKalb  county,  in  favor  of 
James  Simpson,  against  John  H.  Goolsby,  and  a  due  adver- 
tisement and  sale  of  the  same,  according  to  law,  to  the  said 
Simpson,  who  was  the  best  and  highest  bidder.  This  deed 
was  accompanied  by  the  testimony  of  Boggus  himself,  veri- 
fying the  facts  recited  in  the  deed,  and  giving  it  as  his  best 
recollection  that  the  fi.  fa.  was  returned  to  Simpson  after  the 
sale  of  the  land.  ^ 

The  defendant  next  read  in  evidence  a  deed  from  W.  W. 
and  A.  N.  Simpson,  administrators  of  James  Simpson,  de- 
ceased, to  Josiah  Groggan8,for  the  land  in  dispute,  dated  the  5th 
August,  1854,  a  deed  from  Goggans  to  Elijah  Cook,  dated  4th 
December,  1850,  a  deed  from  Cook  to  Albert  G.  Story,  dated 
8th  October,  1853,  and  a  deed  from  Story  to  Elihu  M.  Wil- 
liams, dated  9th  April,  1854.  The  defendant  rested  his  case, 
afler  adducing  additional  proof  that  Goolsby  resided  ip  DeKalb 
up  to  the  last  of  the  year  1829,  and  did  not  reside  there  after 
that,  and  as  to  the  continuous  and  adverse  possession  of  the 
land  by  Williams. 

After  the  testimony  and  argiinieiit  had  closed,  and  the 
Court  had  charged  the-jury,  as  hureinafler  stated,  the  jury 
returned  a  verdict  in  &vor  of  the  plaintiff  for  the  premises 
in  dispute. 

Counsel  then  moved  in  due  form  for  a  new  trial,  on  the 
grounds: 
1.  Because  the  Court  erred  in  admitting  in  evidence  the 
Vol,  xxxn — 24. 
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record  of  the  action  of  complaint  in  favor  of  Grisfaam  against 
Webb  and  Williams,  as  hereinbefore  stated. 

2.  Because  the  Court  erred  in  refusing  to  charge,  when 
requested  to  do  so,  that  if  the  jury  believed  that  Goolsby 
lived  in  DeKalb  countj,  and  lefl  there,  and  moved  to  another 
county  before  he  made  the  deed  to  Crow,  and  never  lived  in 
DeKalb  county  after  that  time,  the  presumption  of  law,  in 
such  case,  would  be  that  the  fi,  fa,  was  older  than  plaintiff's 
deed,  and  that  the  existence  and  loss  of  the  fi,  fa,  being 
proved,  the-  law  presumes  that  there  was  a  judgment,  and 
that  the  Court  rendering  it  had  jurisdiction ;  that  if  the  de- 
fendant, and  those  claiming  under  him,  held  possession  of 
the  land,  and  made  a  crop  on  it  every  year  for  seven  years, 
that  an  interval  of  two  or  three  months  between  one  tenant 
going  out  and  another  coming  in,  does  not  amount  to  such  an 
interruption  of  the  possession  as  to  defeat  the  statute  of  limi- 
tations. 

3.  Because  the  Court  erred  in  charging  the  jury,  that  if 
the  defendant  moved  off  the  land  for  one  single  day,  whether 
he  intended  to  return  or  not,  the  statute  of  limitations 
stopped  at  that  point,  and  only  commenced  to  run  from  his 
return  to  the  land,  and  he  must  have  held  it  seven  years 
from  that  time,  to  entitle  him  to  protection  under  the  statute; 
that  there  is  no  legal  way  of  proving  the  contents  of  ikfLfa, 
or  other  paper,  but  by  producing  the  evidence  of  a  person 
who  has  seen  the  fi.fa,  or  other  paper,  and  that  no  evidence 
of  an  inferior  degree  will  be  sufficient  to  establish  the  con- 
tents thereof. 

4.  Because  the  jury  found  contrary  to  law,  contrary  to 
evidence,  and  contrary  to  the  weight  of  the  evidence. 

The  presiding  Judge  overruled  the  motion  for  a  new  tri&l, 
and  defendant  complains  that  the  judgment  is  erroneous, 
and  asks  that  it  be  reversed. 

W.  W.  &  H.  F.  Merrell,  for  plaintiflfe  in  error. 

Burke  &  Black  and  Hugh  Buchanait,  contra. 
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By  the  Cburt — ^Lumpkin,  J.,  delivering  the  opinion. 

This  was  an  action  of  ejectment  for  lot  No.  195,  in  the 
7th  district  of  what  was  formerly  Carroll,  now  Harralson 
county.    Both  sides  claim  under  the  same  grantor,  John  A. 
Goolsby.    The  plaintiff  deduces  his  title  through  a  deed  to 
Harrison  Crow,  dated  1st  December,  1830,  and  recorded  the 
14th  December,  1831.    The  defendant  relies  on  a  sheriff's 
deed  to  the  land,  sold  as  the  property  of  Goolsby,  the  5th  of 
May,  1832,  and  the  question  as  to  the  title  in  this  case  turns 
npoQ  the  date  of  the  execution  under  which  this  sale  was 
made.    It  was  a  Justice's  Court  Ji.  fa,  in  favor  of  Simpson. 
Every  place  has  been  searched  where  it  was  likely  any  infor- 
mation could  be  had  respecting  the  execut^n,  and  it  cannot 
be  found.    Goolsby  removed  from  DeKalb  county,  whence 
the  execution  purports  to  have  been  issued,  at  the  end  of  1829. 
He  was  living  in  Meriwether  county  when  the  deed  was  made 
to  Crow,  in  December,  1830.    Diligent  search  has  been  made 
in  DeKalb  county  during  the  years  1826,  '27,  '28,  and  ^9, 
during  which  Groolsby  lived  in   DeKalb,  and  no  vestige 
of  the  docket  of  the  magistrate  can  be  founds.    Considering 
the  frequency  that  Justice's  Courts  hold  their  sessions — that 
within   a  year,  at  least,  after  Goldsby  left  DeKalb,  the 
Judgment  was  rendered  against  him,  which  sold  the  land; 
especially  as  the  case  was  not  certioraried,  or  any  other 
extraordinary  delay  intervened;  consequently  the  judgment, 
it  may  be  fairly  inferred,  was  older  than  his  deed  to  Crow. 

So  mach  for  the  conflict  of  title — and  then  as  to  the  pos- 
session. 

Elihu  Williams  went  into  possession  in  December,  1851, 
and  has  occupied  the  land,  he  and  his  tenants,  ever  since, 
or»ntinoouslj.  For  we  cannot  subscribe  to  the  doctrine  that 
the  interval  which  necessarily  elapses  between  the  time  of 
f>nc  tenant  moving  off  and  another  moving  on  the  premises, 
^rhere  there  have  been  a  succession  of  crops  made  every 
rrar  shall  forfeit  the  benefit  of  the  statute — although,  in 
he  lai^aaS^  ^^  ^^^  Court  below,  the  chasm  should  be  but 


372        SUPREME  COURT  OF  GEORGIA. 

ToUeson  vs.  Posey. 

for  a  siDgle  day.  Our  conclusion  is^  that  the  defendants 
have  the  actual;  as  well  as  the  possessory,  title. 

As  it  respects  the  former  suit,  all  we  have  to  say  is,  that 
while  we  do  not  hold  that,  in  order  to  prevent  the  statute 
from  running,  the  action  should  be  renewed  within  rix 
months  in  the  same  form,  it  must  be  between  the  same  parties 
and  for  the  same  cause  of  action.  But  the  complaint  was  in 
favor  of  Gresham,  and  Gresham  is  one  of  the  lessees  of  the 
plaintiff  in  the  present  case ;  but  there  can  be  no  recovery  on 
this  demise,  as  the  deed  to  the  land  to  Gresham  was  made 
while  the  land  was  held  adversely. 

Let  the  judgment  be  reversed. 


Jesse  Tolleson,  plaintiff  in  error,  vs,  Pinckney  C.  Posey, 

defendant  in  error. 

1.  Ii^  an  action  for  slander,  the  plaintiff  read  in  evidence  the  deposi* 
tioos  of  a  witness  to  prove  the  speaking  of  the  slanderous  words. 
The  defendant  then  offered  the  depositions  of  the  same  witness,  taken 
out  by  him,  to  pf  ove,  that  subsequent  to  the  speaking  of  the  defama- 
tory words,  the  plaintiff  had  made  an  Unsuccessful  effort  to  induce  the 
witness  to  swear  falsely  in  the  case :  Hdd,  That  upon  ojections  made 
to  the  latter  depositions,  the  Court  ought  to  have  excluded  them. 

2.  The  books  of  the  Receiver  of  Tax  Returns  are  admissible  as  evidence, 
in  an  action  on  the  case  for  slanderous  words,  for  the  purpose  of 
showing  the  amount  and  value  of  the  property  admitted  by  the  defend- 
ant to  be  his. 

3.  Bills  of  indictment  preferred  by  the  defendant  as  prosecutor,  against 
the  plaintiff,  and  ignored  by  the  grand  jury,  are  admissible  as  evi- 
dence, in  an  action  of  slander,  to  show  malice  on  the  part  of  the 
defendant. 

4.  A  charge  to  the  jury,  predicated  on  testimony  which  should  hav*' 
been  excluded,,  is  erroneous. 

Action  on  the  case  for  words,  in  Carroll  Superior  Court. 
Tried  before  Judge  D.  F.  Hammond,  at  the  October  Term, 
1860. 

This  was  an  action  brought  by  Jesse  Tolleson    agamsl 
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Piockney  C.  Poeeyi  to  recover  damages  for  slanderous  words 
spoken  by  defendant,  of  and  concerning  the  plaintiff,  charg- 
ing him  with  having  stolen  the  shucks,  fodder,  and  hogs  of 
the  defendant.  The  words  are  alleged  to  have  been  pub- 
iished  on  the  16th  of  October,  1857,  and  at  other  times 
before  the  suit  was  brought. 

On  the  trial,  the  plaintiff  proved  the  speaking  of  the 
vords  charged,  by  several  witnesses,  to-wit :  Fanny  Jones, 
and  Amanda  Posey,  and  Martha  E.  Sexton. 

The  plaintiff  then  offered  in  evidence  the  tax  books  to 
show  the  relative  wealth  of  the  parties,  but  the  Court 
eiclnded  the  testimony,  and  plaintiff  excepted. 

The  plaintiff  also  offered  in  evidence,  two  bills  of  indict- 
mentj  preferred  by  defendant  as  prosecutor,  against  the  plain- 
tiff, one  for  peijury  and  one  for  assault  and  battery,  both  of 
which  were  ignored  by  the  grand  jury  of  said  county  of 
QuToIl,  but  the  Court  rejected  the  testimony,  and  plaintiff 
excepted. 
The  plaintiff  then  rested  his  case. 

The    defendant  offered    in  evidence  the  depositions  of 

Fanny  Jones,  taken  Out  by  him,  to  prove  that  plaintiff  tried 

to  get  her  to  swear  falsely  in  the  case,  telling  her  that  if  she 

would  swear  that  she  heard  the  defendant  say  that  plaintiff 

had  stolen  a  yellow  barrow  hog,  corn,  fodder,  shucks,  water- 

weloDS,  peaches,  and  apples,  that  she  should  lead  a  lady^s  life. 

The  witness  states,  in  the  same  depositions,  that  the  effortto 

bribe  her  was  not  successful,  and  that  her  testimony  in  behalf 

of  the  plaintiff  was  the  truth  and  nothing  but  the  truth. 

The  defendant  introduced  several  witnesses  to  impeach  the 
testinaoiiy  of  Martha  E.  Sexton  and  Amanda  Posey,  on  the 
ground  of  general  bad  character,  and  the  plaintiff  likewise 
introdaeed  several  witnesses  to  support  the  testimony  of 
Mardia  £•  Sexton. 

Tbe  Ckmtt  charged  the  jury,  amongst  other  things,  that 

^tb^  fluntiff's  conduct,  since  the  speaking  of  the  defamatory 

^rarAp  in  the  management  of  his  case,  might  be  such  as  to 

jostafy  m  diAiiootion  of  the  damages,  but  that  no  diminution 

of  bim  tfitfdi^g  aince  the  speaking  of  the  words,  from  other 
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circumstances^  could  be  taken  into  consideration  by  them, 
and  the  true  criterion  was^  the  plaintiff's  character  when  slan- 
dered." 

The  Court  also  charged  the  jury,  "  that  they  had  a  right 
to  scrutinize  the  plaintiff's  whdie  conduct,  as  disclosed  by  tbe 
testimony  of  Fanny  Jones,  as  well  as  all  the  circumstances  of 
the  case,  for  the  purpose  of  ascertaining  what  amount  of 
improper  influence  plaintiff  had  exerted  over  the  witness, 
and  otherwise,  in  the  preparation  of  his  case,  for  the  purpose 
of  ascertaining  the  true  status  of  the  case,  and  to  enable  them 
to  ascertain  what  amount  of  damages  the  plaintiff  ought  to 
recover." 

The  jury  returned  a  verdict  in  favor  of  the  plaintiff  for 
one  dollar,  and  his  counsel  moved  for  a  new  trial,  on  the 
grounds : 

1st.  That  the  Court  erred  in  admitting  the  depoeilions  of 
Fanny  Jones,  taken  out,  and  offered  in  evidence  by  the  de- 
fendant. 

2d.  That  the  Court  erred  in  rejecting  the  tax-books  offered 
in  evidence  by  plaintiff. 

3d.  That  the  Court  erred  in  excludifag  the  bills  of  indict- 
ment tendered  in  evidence  by  the  plaintiff. 

4th.  That  the  Court  erred  in  charging  the  jury  as  herein- 
before set  forth. 

The  motion  for  new  trial  was  overruled,  and  that  decision 
is  alleged  to  be  erroneous. 

W.  W.  &  H.  F.  Merbell,  for  plaintiff  in  error. 
Burke  &  Black,  for  defendant  in  error. 

By  the  Court. — Jek^h^s,  J.,  delivering  the  opinion. 

Error  is  assigned,  in  this  case,  upon  the  ruling  of  the 
Court,  admitting  the  evidence  of  Fanny  Jones,  ofiered  by  the 
defendant.  This  was  one  of  the  witnesses  by  whom  plaintiff 
proved  the  speaking  of  the  slanderous  words.  The  defend- 
ant subsequently  examined  her  to  prove  that  plaintiff  bad 
attempted  to  bribe  her  as  a  witness  in  the  case.    She  proved 
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the  attempt,  but  avers  that  she  did  not  yield  to  the  tempta- 
tion, but  on  the  contrary,  that  she,  as  plaintiff's  witness,  had 
sworn  to  the  truth,  the  whole  truth,  and  nothing  but  the 
truth.  Objection  being  made,  the  Court  admitted  the  evi- 
dence.  Our  judgment  is,  that  the  evidence  should  have  been 
excluded.  It  does  not  go  to  impeach  her  previous  testimony, 
bot  to  sustain  it.  It  was  not  competent  to  mitigate  damages 
for  two  reasons :  1.  The  conduct  of  the  plaintiff,  which  it 
discloses,  as  indicating  want  of  integrity  on  his  part,  was  sub- 
sequent to  the  alleged  defamation,  and  his  character  as  it  was 
before,  and  at  the  time  of  the  speaking  of  the  words,  and  not 
as  affected  by  subsequent  acts,  is  the  true  subject  of  inquiry. 
2.  The  good  character  set  up  by  plaintiff  .cannot  be  assailed 
by  proof  of  particular  acts  inconsistent  therewith.  The  de- 
fendant, on  this  point,  is  confined  to  genel»l  bad  character. 
Richardson  vs.  Roberts,  23  Ga.  K.,  215.    * 

Error  is  further  assigned  against  the  rejection,  by  the 

Ck)urt,  of  the  tax-books,  to  show  the  quality  and  value  of 

property  admitted  by  the  defendant  to  be  his.     This  evidence 

was  offered  to  aid  the  jury  in  fixing  the  measure  of  damages. 

Juries  are  authorized  in  such  cases  to  give  smart  money,  or, 

in  other  words,  to  make  the  verdict  somewhat  positive.    What 

a  poor  man  would  feel  as  smart  money,  one  of  very  large 

means  would  not.     We  think,  in  assessing  damages  for  an 

ascertained  wrong,  it  is  admissible  for  the  jury  to  look  to  the 

defendant's  circumstances ;  if  so,  then  it  is  proper  that  they 

should  have  evidence  of  the  extent  of  his  wealth,  and  there 

can  be  no  more  reliable  evidence  to  show  a  given  amount  of 

wealth  than  his  own  verified  statement  given  as  the  measure 

of  liability  for  taxation.     It  is  complained  that  the  Court 

erred   in  rejecting  certain  bills  of  ii^dictment  preferred  by 

defendant  against  plaintiff,  and  ignored  by  the  grand  jury, 

when  OfSered  in  evidence  by  plaintiff.     This  was  competent 

evideocc^  not  to  enhance  the  damages,  but  to  show  malice. 

Jg  him  often  been  ruled,  that  for  this  purpose,  acts  done,  or 

WmSb  apoken,  other  than  those  which  are  the  gravamen  of 

the  0lltBk't^odiog9  £U^  competent,  though  it  has  been  said  that 

the  Om"^^^^^  charge  the  jury  not  to  increase  the  damages 
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by  reason  of  such  other  words  spoken^  or  acts  done.  These  are 
only  evidence  of  the  quo  animo,  Rustell  vs.  McQuisfcer, 
1  Camp.  49,  n.  McLeod  vs.  Wakely,  3  Car.  &  P.,  311. 
Adkins  vs.  Williams,  23  Ga.  R.,  222. 

It  is  lastly  assigned  as  error,  that  the  Court  charged  the 
jury,  at  defendant's  request,  that  they  had  the  right  to  scru- 
tinize the  plaintiff's  whole  conduct,  as  disclosed  by  Fanny 
Jones,  in  her  depositions  taken  by  defendant  for  the  purpose 
of  determining  to  what  amount  of  damages  the  plaintiff  was 
entitled.  Having  already  ruled  that  this  evidence  was  im- 
properly admitted,  we  have  no  hesitation  in  holding  that  this 
charge  of  the  Court  was  erroneous.  According  to  the  rules 
of  law  governing  this  action,  an  illegal  or  immoral  act,  done 
by  the  plaintiff,  is  no  sufficient  cause  for  mitigation  of  dam- 
ages for  any  injury  previously  done  him  by  the  defendant. 

The  verdict  of  the  jury  affirms  that  the  injury  oomplained 
of  was  done  to  the  plaintiff  by  the  defendant.  They  do  not 
sustain  his  plea  of  not  guilty,  and  it  may  be  that  the  very 
small  damages  they  found  were  assessed  under  this  and  other 
erroneous  rulings  of  the  Court.  We  think,  therefore,  the 
judgment  of  the  Court  below,  refusing  a  new  trial,  should  be 
reversed,  and  the  cause  re-tried. 

Let  the  judgment  be  reversed. 


Charity  A.  Ramsey,  administratrix,  etc.,  plaintiff  in  error, 
.  V8.  Zadock  Blaloce,  et  a/.,  defendants  in  error. 

1.  It  is  error  in  the  presiding  Judge  to  charge  the  jury,  that  a  vendor  i> 
bound  by  false  representations  made  by  his  agent,  in  the  sale  of  & 
negro,  unless  there  be  proof  that  the  vendor  had  an  agent  in  such  sale. 

2.  An  administrator  can  not  bind  the  estate  of  his  intestate,  by  a  var- 
ranty  of  the  soundness  of  an  article  sold  by  him. 

8.  A  verdict  unsupported  by  evidence,  will  be  set  aside. 

Assumpsit,  in  Campbell  Superior  Court,     Tried,  before  hi.' 
Honor  Dennis  F.  Hammond,  at  August  Term,  1860. 
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The  questions  made  in  this  case  arise  out  of  the  following 
state  of  facts^  to-wit : 

On  the  2d  day  of  June,  1857,  Charity  A.  Ramsey,  as  the 
administratrix  of  James  W.  Bamsey,  deceased,  sold  at  public 
oatcry,  and  at  administrator's  sale,  a  negro  girl  by  the  name 
of  Martha,  belonging  to  the  estate  of  said  deceased.  At 
said  sale,  Zadock  Blalock  was  the  highest  bidder,  and  the 
negro  was  knocked  off  to  him  at  the  price  of  $530  00. 
For  this  sum,  Blalock  gave  small  notes  of  $60  00  each, 
payable  to  the  administratrix,  due  the  25th  of  December, 
1857,  with  Thomas  Bnllard  and  Fayette  S.  Fitch  as  securi- 
ties. The  administratrix  executed  and  delivered  to  Blalock 
a  bill  of  sale  for  the  negro  girl,  in  the  usual  form  of  an  admin- 
idtratoi*^8  bill  of  sale,  in  which  the  negro  was  described  as 
being  seven  years  old. 

The  administratrix  brought  suit,  on  eight  of  the  promis- 
sory notes  given  for  the  negro,  against  Blalock  and  his  sure- 
ties, returnable  to  the  March  Term,  1858,  of  Campbell 
Saperior  Court. 

The  defendants  set  up  a  plea  to  the  action,  that  the  notes 
sued  on  were  given  for  a  negro  girl  named  Martha,  which 
the  plaintiff  warranted  to  be  sound  and  healthy,  but  which, 
before  and  at  the  time  of  the  sale,  was  unsound  and  diseased 
with  chronic  diarrhoea,  which  rendered  her  worthless,  and  of 
which  she  soon  thereafter  died,  and  that  therefore  the  con- 
sideration of  said  notes  had  wholly  failed. 

On  the  trial  of  the  case  there  was  a  considerable  number 
of  witnesses  sworn,  of  whose  testimony  the  following  is  a 
condensed  statement: 

It  seems  that  the  little  negro  girl  had  contracted  the  habit 
of  eating  dirt,  which  gave  her  a  s#arthy  or  ashy  complexion ; 
that  her  general  appearance  was  unhealthy ;  that  her  owners, 
hefiyre  the  sale,  had  given  her  medicine,  and  that  she  had  a 
'' Tanning  off  at  the  bowels ; "  that  the  intestate  once  said 
thai  he  believed  she  would  die,  and  that  she  was  not  worth 
$10.00|  bat  when  asked  if  he  would  take  that  sum  for  her, 
hd  ansvered  no;  that  when  the  negro  was  brought  to  sale, 
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Thomas  Bullard  cried  the  sale ;  that  one  Noah  Smith,  the 
brother  of  the  administratrix,  was  present  at  the  sale,  and 
was  asked  by  a  bystander  if  the  negro  girl  was  sound,  to 
which  question  Smith  replied  that  she  was  as  sound  as  a 
dollar ;  that  none  of  the  witnesses  knew  whether  the  admin- 
istratrix heard  Smithes  remark  or  not ;  she  neither  assented 
to  or  dissented  from  the  remark;  that  she  was  standing  near 
by,  and,  in  the  opinion  of  one  of  the  witnesses,  looked  at 
the  witness  as  if  she  meant  what  Smith  said;  though  she  did 
not  say  a  word ;  that  it  did  not  appear  that  Blalock  heard 
Smith's  remark ;  that  after  the  sale  Blalock,  announced  him- 
self as  well  pleased  with  the  negro  and  his  bargain ;  that  he 
was  offered  a  premium  on  the  price  he  paid  for  the  negro, 
and  refused  to  take  it ;  that  some  three  months  after  the  sale, 
the  negro  exhibited  dropsical  indications;   that  about  the 

_  ■ 

25th  of  December,  1857,  the  negro  died  of  typhoid  pneu- 
monia, which  is  an  acute,  and  not  a  chronic,  disease;  that 
toward  the  last  she  had  hemorrhage  of  the  bowels,  which  is 
a  result  of  pneumonia ;  that  physicians  who  examined  the 
girl,  could  see  no  indications  of  a  chronic  disease  in  her  or 
about  her. 

In  reply  to  defendant's  testimony,  as  to  the  unhealthiness 
of  the  negro  before  the  sale,  the  plaintiff  introduced  several 
witnesses  who  knew  the  girl  familiarly,  and* some  of  whom 
knew  of  from  the  time  of  her  birth  to  the  time  of  the  sale, 
all  of  whom  swear  that  the  girl  was  sound  and  healthy. 

After  the  testimony  had  closed,  and  the  Court  had  charged 
the  jury,  as  bereinaft;er  stated,  "the  jury  returned  a  verdict  for 
the  defendants. 

Counsel  for  the  plaintiff  then  moved  for  a  new  trial  on 
the  following  grounds : 

1st.  Because  the  jury  found  contrary  to  law,  contrary  to 
the  evidence,  contrary  to  the  weight  of  the  evidence,  and  con- 
trary to  the  charge  of  the  Court. 

2d.  Because  the  Court  erred  in  charging  the  jury  "  that 
the  plaintiff  was  bound  by  the  sayings  of  Noah  Smith,  (if 
the  jury  believed  that  Smith  was  her  agent,)  that  the  slave 
in  controversy  was  sound,  provided  she  knew  that  snch  was 
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sot  the  fact,  and  heard  the  representations  and  did  not  deny 
or  adpait  them,  that  any  false  representations  made  by 
plaintiff's  agent  would  bind  her/'  which  charge  was  con- 
traiy  to  laWj  and  given  in  the  absence  of  any  proof^  that 
Noah  Smithy  who  made  the  representations^  if  any  were 
luade,  had  any  authority  from  plaintiff  to  make  them^  or  to 
sell  the  negro  as  plaintiff's  agent. 

The  presiding  Judge  refused  to  grant  the  new  trial,  and 
that  refusal  is  the  error  complained  of. 

Stone  &  Fitch,  for  plaintiff  in  error. 

TiDWELL  &  WOOTEN,  COlltrd. 

By  the  Court — Jenkins,  J.,  delivering  the  opinion. 

1.  The  first  exception  in  this  record  goes  to  error  in  the 
charge  of  the  Court  below,  to  the  effect  that  the  plain- 
tiff was  bound  by  any  false  representations  as  to  the  sound- 
ness of  the  slave  sold,  made  by  her  agent  and  uncontra- 
dicted by  her. 

The  evidence  shows  that  the  negro,  which  was  the  con- 
sideration of  the  notes  sued  on,  was  sold  at  public  outcry 
by  an  auctioneer,  in  the  presence  and  under  the  direction  of 
the  plaintiff  as  administratrix,  etc. 

It  does  not  appear  that  the  plaintiff  had  any  agent  in  this 
sale,  other  than  the  auctioneer;  nor  does  it  appear  that  he 
made  any  representations  whatever  relative  to  the  soundness 
of  the  negro.  It  is  proven,  that  one  Noah  Smith  (the  plain- 
tiff's brother,  being  present,  and  having  been  questioned  to 
the  point  by  a  bystander,)  stated  that  the  negro  was  sound. 
There  is  no  evidence  that  he  was  authorized  by  plaintiff  to 
make  this  or  any  other  statement,  nor  that  she  heard  the 
statement  made  by  him.  Looking  to  the  state  of  the  proofs 
audio  the  pleadings,  we  think  that  this  charge  was  unguarded 
and  calculated  to  mislead  the  jury. 

2.  The  verdict  of  the  jury  is  contrary  to  law  and  to  the 
evidenoe.  Defendant's  plea  is,  that  the  consideration  of  the 
iKileaaiied  on  has  &iled^  in  this,  that  they  were  given  in  part 
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payment  for  a  certain  negro^  which  was,  by  the  terms  of  the 
sale,  warranted  to  be  sound,  and  which  was  in  fact  unsoand, 
having  a  disease  of  which  she  aflerward  died.  There  is  uo 
allegation  of  deceit  in  the  sale. 

This  defense  must  fail  in  law,  for  the  reason  that  an 
administrator  can  not  bind  the  estate  of  his  intestate  by  a 
warranty  of  the  soundness  of  an  article  sold  by  him.  The 
case  of  Williamson  vs.  Walker,  24  Gra.  R.,  257,  does  not  go 
to  this  length  ;  but  only  to  the  extent  that  an  estate  can  Dot 
be  pi'ofited  by  a  willfully  false  representation  of  the  repre- 
sentative. 

Nor,  in  our  opinion,  was  the  defense  at  all  more  sucoesa* 
ful  upon  the  facts.  There  is  no  proof  of  a  warranty  of 
soundness.  The  proof  of  unsoundness  at  the  time  of  the 
sale  is  by  no  means  satisfactory.  There  is  abundant  evi- 
dence that  the  slave  died  of  an  acute  disease  which  she 
oould  not  have  had  at  the  time  of  the  sale.  There  was  error 
in  overruling  the  motion  for  a  new  trial. 

Let  the  judgment  be  reversed. 


John  Stocks  and  another,  plaintiffs  in  error,  vs.  Johk  K. 

MoNCAS,  defendant  in  error. 

1.  S.  and  J.  indorse  to  M.  certain  promisaorj  notes,  "  to  be  liable  in  the 
second  instance.''  The  maker  of  the  notes  resides  out  of  the  State 
at  the  time  of  the  indorsement.  M.,  after  having  sued  the  maker  to 
insolvency,  in  another  State,  brings  snit  against  the  indorsers,  within 
six  years  after  the  return  of  nuUa  bona  against  the  maker,  though  not 
within  six  years  after  the  date  of  the  indorsement:  Hddj  That  the 
action  against  the  indorsers  was  not  barred  by  the  statute  of  limita- 
tions. 

Assumpsit,  in  Polk  Superior  Court.    Tried  before  Judge 
D.  F.  Hammond,  at  November  Term,  1860. 

This  action  was  brought  by  John  K.  Moncas,  for  the 
use  of  Grarret  Copeland,  against  John  Stocks  and  another, 


ATLANTA,  MATICH  TERM,  1861.  381 

Stocks  and  another  V8.  Moncas. 

indorsers,  to  recover  the  sam  due  on  certain  notes  against 
one  Reeves,  indorsed  by  defendants,  '^to  be  liable  in  the 
second  instance/' 

The  facts  necessary  for  an  understanding  of  the  questions 
adjadicated,  are  stated  in  the  opinion  of  the  Court. 

Chisholm,  Fielder,  Shbofshihe,  for  plaintiff  in  error. 

Broylbs,  contra. 

By  the  Court. — ^Lumpkin,  J.,  delivering  the  opinion. 

Stocks  and  Ledbetter  indorsed,  to  be  liable  in  the  second 
instance,  sundry  notes  of  Reeves  to  one  Moncas — some  under 
seal  and  some  not.  This  fact,  however,  although  important 
in  one  aspect  in  which  this  case  is  presented,  will  make  no 
difference  in  the  view  we  take  of  it.  These  notes  and  single 
bilb,  or  bonds,  had  been  once  in  circulation,  and  taken  up 
and  re-is8ued ;  and  this  indorsement  made  by  Stocks  and  Led- 
better was  some  time  after  the  notes  fell  due. 

From  the  testimony  of  young  Stocks,  the  son  of  the  party, 
we  think  it  pretty  clear  that  Reeves,  the  principal,  was  living 
out  of  the  State  at  the  time.  Stocl£s  and  Ledbetter,  imme- 
diately after  the  indorsement,  gave  the  indorsee,  Moncas, 
notice  under  our  statute,  to  sue.  He  did  not  sue  within 
three  months,  but  did  sue  the  notes  to  insolvency  during  the 
year  1842.  Moncas  commenced  his  action  against  Stocks 
and  Ledbetter  within  six  years  after  the  return  of  nulla  bona 
against  Reeves,  in  North  Carolina,  though  not  within  six 
years  after  the  indorsement  by  Stocks  and  Ledbetter  in 
3^Iay,  1840. 

Kow,  the  position  taken  by  the  indorsers  is,  that  on  account 
of  the  non-residence  of  the  maker,  a  right  of  action  accrued 
to  Moncas  to  sue  the  indorsers  forthwith;  and  failing  to  do 
sOy  he  is  barred  of  his  action.  Conceding  that  the  indorsee 
might  have  sued  the  indorsers  in  the  first  instance,  still,  was 
he  bound  to  do  so?  And  shall  he  suffer  for  fulfilling  his  con- 
trfti  to  sue  the  maker  to  insolvency  ?  Was  it  not  contem- 
plated that  he  should  sue  the  maker  to  insolvency  ?    Did  he 
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not  bargain  to  do  it?  And  if  Beeves  lived  in  North  Carolina 
at  the  time,  and  the  proof  leaves  no  doubt  upon  this  subject, 
was  it  not  his  duty  to  first  sue  him?  Did  not  the  indorsers 
only  undertake  to  be  liable  in  the  second  instance  ?  And  does 
it  lie  in  their  mouths  to  object  that  it  was  done  ?  It  cannot 
be  presumed  that  the  indorsers  would  have  transferred  the 
notes,  and  stipulated  that  the  maker  should  be  sued  to  insol- 
vency, when  the  effect  was  to  bring  suit  against  them  in  the 
first  instance. 

It  seems  to  us,  that  the  proposition  has  only  to  be  stated,  to 
commend  itself  to  the  judgment  and  approval  of  any  man. 

The  statute  of  a  sister  State,  Alabama,  is  cited,  to  the  effect 
that  the  maker  of  the  note  must  be  sued  to  insolvency  to  the 
first  Court,  or  the  indorser  is  discharged.  It  has  been  held 
that  the  non-residence  of  the  maker  will  excuse  the  holder. 
Surely,  it  is  a  sufficient  excuse  in  all  cases  where  that  fact  is 
not  known  to  both  parties,  and  they  contract  in  reference  to 
to  it.  But  the  obligation  created  by  statute  and  contract  are 
different.  But  we  do  not  put  this  case  upon  that  difference. 
We  say  the  holder  may  sue  the  non-resident  maker  in  terms 
of  his  contract,  and  it  is  not  for  the  indorser  to  object,  if  he 
does. 

Let  the  judgment  be  affirmed. 


John  F.  Wooten  and  Isaac  N.  Goousby,  plaintiffs  in  error, 
V8.  Absalom  Calahan,  defendant  in  error. 

1.  A  party  who  sells  a  negro,  representing  her  to  be  sound|  will  not  be 
charged  with  damages,  unless  it  appear  that  the  representations  were 
false,  within  the  knowledge  of  the  party  making  them ;  or  that  the 
representations  were  made  recklessly,  with  an  intention  to  deceive  the 
purchaser. 

2.  Representations  that  a  negro  is  sound,  if  honestly  made,  and  believed 
to  be  true  by  the  party  making  them,  though  not  true  in  fact,  do  not 
furnish  a  ground  of  action. 

8.  To  sustain  an  action  for  deceit,  it  is  indispensable  that  a  scienter  be 
both  alleged  and  profed. 
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Action  for  deceit,  in  Floyd  Superior  Court.    Tried  before 
Judge  Denkis  F.  Hammond,  at  the  January  Term,  1861, 

On  the  29th  day  of  January,  1863,  Wooten  &  Goolsby 
sold  to  Absalom  Callahan  a  negro  woman  named  Fanny, 
about  twenty  years  old,  and  gave  a  bill  of  sale,  warranting 
the  title  to  the  negro.     The  negro  woman  died  in  about  one 
week  after  the  trade,     Calahan  instituted  an  action  for  deceit, 
against  Wooten  <&  Goolsby,  alleging  that  he  paid  them 
|775  00  for  the  negro  woman,  and  that  they  warranted  her 
to  be  sound  and  healthy  in  body,  and  free  from  disease,  ex- 
cept a  cold^  of  which  she  was  then  mending,  all  of  which 
warranty  was  false ;  that  the  said  Wooten  &  Goolsby  fraud- 
ulently repre^sented  the  said  negro  to  be  sound  and  well, 
ej^cept  a  cold,  of  which  she  was  getting  better,  when  in  fact 
she  was  then  sick  and  unsound,  and  then  had  typhoid  fever, 
of  which  she  shortly  thereafter  died. 

On  the  trial  of  the  case  the  evidence  adduced  showed  the 
following  facts:  that  the  negro  was  sold  by  Wooten  &  Grools- 
bv  to  Calahan  on  Saturday,  and  that  she  had  been  complain- 
ing of  cold  and  a  pain  in  her  head,  and  had  not  worked  for 
two  or  three  days  before  the  trade;  that  some  days  before 
the  trade,  Calahan  had  sent  an  agent  to  Wooten's  house  to 
examine  and  report  upon  the  condition  and  value  of  the 
negro;  that  the  agent  found  her  plowing  in  the  field;  she 
seemed  to  be  well,  and  the  agent  was  pleased  with  her,  and 
80  reported  to  Calahan ;  that  at  the  time  of  the  trade,  the 
negro  came  out,  and  said  she  was  sick,  and  that  Wooten,  who 
is  a  physician,  instantly  remarked  that  there  was  nothing  the 
niatter  with  her  but  a  cold,  and  she  was  the  better  of  that ; 
that  the  price  paid  for  her  by  Callahan  was  $775  00;  that 
Wooten  sat  down  and  wrote  the  bill  of  sale,  and  slided  it 
^ong  on  the  table,  and  the  agent  and  witness  of  Calahan 
picked  it  up  and  read  part  of  it ;  that  Calahan  did  not  read 
it,  or  ask  for  it  to  be  read ;  that,  in  the  evening,  Calahan  sent 
his  son  forthe  n^ro,  and  she  was  carried  hom£,  a  distance  of 
from  two  to  two  and  a  half  miles,  in  an  open  wagon ;  that 


384  SUPEEME  COURT  OF  GEORGIA. 

Wooten  and  Goolsby  vs.  Calahan. 

the  negro  reached  Calahan's  about  sun-down^  and  was  sick 

when  she  arrived  there ;  that  she  grew  worse,  and  on  next 

morning  Dr.  Saunders  was  sent  for,  but  did  not  come  until 

evening ;  that  Dr.  Saunders  attended  the  negro,  and  was  of 

opinion  that  she  had  fever,  complicated  with  pneumonia;  that 

the  negro  complained,  and  said  she  had  been  suffering  with 

a  cough,  pain  in  the  chest,  and  general  debility,  for  a  week 

or  two,  and  had  been  exposed  to  the  cold  weather ;  tliat 

Saunders  did  not  know  how  long  the  negro  had  been  afflicted 

with  pneumonia,  but  from  the  symptoms  and  sayings  of  the 

negro,  he  thought  she  must  have  had  the  disease  for  several 

days;  that  the  negro  died  in  about  one  week  after  the  trade, 

and  that  Calahan  was  a  poor  man  and  illiterate,  but  can  i:pad 

writing  a  little. 

Upon   this   testimony  and   the   charge   of  the   presiding 

Judge,  as  hereinafter  set  forth,  the  jury  returned  a  verdict 

for  $775  00,  with  interest  from  the  29th  of  January,  1853. 

Counsel  for  Wooten  &  Goolsby  then  made  a  motion  for  a 
new  trial,  on  the  following  grounds,  to-wit : 

1st.  Because  the  Court  erred  in  charging  the  jury  "  that 
when  two  persons  treated  on  equal  terms,  and  no  representa- 
tions were  made  by  one  upon  which  the  other  acted,  although 
the  property  traded  for  should  be  unsound,  unless  it  was 
unsound  within  the  knowledge  of  the  vendor,  no  recovery 
could  be  had  in  an  action  of  deceit;  but  when  the  parties  meet 
on  unequal  terms,  and  the  vendor  makes  representations 
which  are  false,  upon  which  the  vendee  acts,  that  it  matters 
not  whether  the  vendor  knew  them  to  be  false  or  not,  he  was 
bound  by   the  representations  made;"  and  the  presiding 
Judge  illustrated  by  saying,  "that  if  a  machinist,  in  selling 
a  piece  of  machinery,  represents  it  to  be  of  one   quality, 
when  it  is  of  another,  and  an  infierior  quality  ;  or  if  a  phy- 
sician should  represent  a  slave  to  be  sound,  to  a  person  who 
is  no  adept,  then,  in  such  case,  the  party  making  the  repre- 
sentations is  bound  by  them." 

2d.  Because  the  Court  erred  in  charging  the  jury,  ^'  that  if 
Wooten  made  representations  which  were  false,  in  relation 
to  the  soundness  of  the  negro,  upon  which  representations 
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Calahan  acted,  it  was  immaterial  whether  Wootea,  if  he  was 
a  physician  or  an  adept,  knew  the  representations  to  be  false 
or  not  If  Wooten  knew  them  to  be  false,  it  was  a  fraud  in 
&ct;  but  if  he  did  not  know  them  to  be  false,  and  Calahan 
acted  upon  them,  he  was  guilty  of  a  fraud  in  law,  and  Cala- 
han ought  to  recover,  if  the  parties  did  not  treat  on  equal 
terms." 

3d  Because  the  Court  refused  to  charge  the  jury,  when 
counsel  for  defendants  requested   him  so  to  do,  'Hhat  if, 
indeed,  the  representations  were  false,  to  the  knowledge  of 
the  party  making  them,  this  would,  in  general,  be  conclusive 
evidence  of  fraud ;  but  if  the  representations  were  honestly 
made,  and  believed  at  the  time  to  be  true  by  the  party 
making  them,  though  not  true  in  point  of  fact,  this  does  not 
amount  to  fraud  in  law ;  but  that  the  rule  of  caveat  emptor 
applies,  and  the  representations  themselves  do  not  furnish 
a  ground  of  action/'     His  Honor,  instead  of  giving  such 
cJiarge,  remarked,  '^  that  he  would  charge  the  principle  em- 
bodied in  the  request  to  be  law,  with  the  explanation  and 
qualification   before  stated,  and  that  the  doctrine  in  the 
request  only  applied  to  cases  where  parties  treated  on  equal 
terms.'' 

4th.  Because  the  jury  found  contrary  to  law,  contrary  to 
evidence,  and  contrary  to  the  weight  of  the  evidence. 

The  Court  overruled  the  motion  and  refused  the  new  trial, 
and  that  decision  is  the  error  complained  of. 

P.  W.  Alexander,  for  plaintiflT  in  error. 
Undisrwood  &  Mitchell,  oonJtra. 

9 

m 

By  ike  Court. — ^Lyon,  J.,  delivering  the  opinion. 

This  was  an  action  for  damages,  that  the  plaintiff  therein 
alleges  lie  sustained,  by  reason  of  the  deceit  and  misrepre- 
^ntatioa  practised  by  the  defendants  upon  him,  in  the  sale 
(pf  a  negro  woman  named  Fanny,  in  this,  that  the  defendants 
represented  the  negro  to  be  sound,  when  she  was  not  sound, 
Vol-  zxxn — 25. 
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bat  was  afflicted  with  a  disease  of  which  she  subsequently 
died. 

1.  To  charge  one  with  damages  resulting  from  representa- 
tions of  this  character^  it  must  appear  that  the  representation 
was  false  to  the  knowledge  of  the  party  making  it,  or  that 
the  representation  was  made  with  an  intention  to  deceive  the 
purchaser  by  the  person  making  the  representation,  he  not 
knowing  or  caring  whether  the  representation  was  true  or 
false;    but  if  the  representation   was   honestly   made  and 
believed   at  the  time,  by  the  party  making  it,  though  not 
true  in  point  of  fact,  such  representation  does  not  famish  a 
ground   of  action.     Manes  vs.  Kenyon,   18  Gra.  R.,  202; 
Wooten  &  Goolsby  vs.  Calahan,  26  Ga.  R.,  367 ;  Bennett 
vs.  Terrell,  20th  Ga.  R.,  86 ;  'Broom's  Comm.,  342  to  349. 

2.  Herein  lies  the  error  of  the  Court  in  the  charge  given 
and  refused,  that  '4f  the  defendant,  Wooten,  in  making  the 
representation  complained  of,  although  he  was  a  physician, 
an  adept,  or  one  skilled  in  the  subject  more  than  the  one  with 
whom  he  was  dealing,  did  not  know  that  the  same  was  false, 
nor  made  it  with  an  intention  to  deceive  and  mislead  the 
purchaser,  although  it  might  in  point  of  fact  be  false,  yet  he 
is  not  liable  for  any  injury  resulting  therefrom.  The  Court 
charged  to  the  contrary,  and  this  was  erroneous. 

The  fraud  and  misrepresentation  alleged,  on  which  a  recov- 
ery is  solicited,  are,  that  no  clause  of  a  warranty  of  sound- 
ness was  inserted  in  the  bill  of  sale,  and  when  the  negro  was 
being  exhibited  to  the  plaintiff  at  the  time  of  sale^  and  she 
complained  of  being  sick,  the  defendant  replied   instantly, 
that  she  only  had  a  cold,  and  was  better  of  that.     This,  it  is 
insisted,  was  false.    There  is  no  evidence  that  it  was  a  part 
of  the  agreement  of  sale  that  the  soundness  of  the  n^ro  was 
to  be  warranted.     To  have  entitled  the  plaintiff  to  a  recov- 
ery, on  the  ground  of  a  misrepresentation   as  to  the  real 
condition  of  the  negro,  it  was  necessary  to  have   shown 
affirmatively,  that  the  representation  that  the  negro  only  had 
a  cold,  and  was  better  of  that,  was  false ;  and  that  Wooten 
knew  it  to  be  so;  or  that  he  made  it  recklessly,  'W^ith  an  in- 
*<^ntion  to  defraud  the  plaintiff.    There  is  no  evidence  that 
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the  negrOy  at  the  time  of  the  sale,  was  afflicted  otherwise  than 
with  a  common  cold ;  certainly  none,  that  she  was  at  that  time 
laboring  under  a  disease  of  as  serious  and  dangerous  character 
to  a  negro  as  that  of  pneumonia,  but  she  was  well  enough  to 
travel,  in  an  open  cart,  from  two  to  two  and  a  half  miles  in 
the  evening  of  the  29th  of  January,  and  that  when  she 
arrived  at  the  place  of  destination  she  was  sick,  and  that  night 
(jrew  worse.    It  did  not  strike  yoang  (lalahan  that  she  was 
so  sick,  before  starting,  as  to  make  her  exposure  at  the  time 
dangerous,  and  that  would  have  struck  the  dullest  observer 
had  she  then  had  pneumonia.     But  allow  that  she  may  have 
bad  pneumonia  at  the  time  of  the  sale,  there  is  no  evidence 
that  Wooten,  the  defendant,  knew  the  attack  was  of  that 
serioas  character,  or  that  he  made  the  statement  recklessly, 
for  the  purpose  of  defrauding  the  plaintiflF.     On  the  contrary, 
the  trade,  when  made,  was  a  consummation  of  a  negotiation 
commenced  when  the  negro  was  unquestionably  sound  and 
well — a  circumstance  that  goes  far  to  repel  any  presumption 
of  fraud  that  might  arise  from  her  subsequent  and  immediate 
illness.     Great  stress  was  placed,  in  the  argument,  jon  two  cir- 
camstances  manifested  by  the  evidence.     One  is,  that  when 
the  negro  said  she  was  sick,  Wooten  instantly  replied,  that 
^be  only  had  a  cold,  etc.,  and  the  other,  that  when  Wooten 
wrote  the  bill  of  sale  "  he  slided  it  along  on  the  table  " — that 
iSy  we  suppose,  he  wrote  the  paper  on  the  table,  in  presence 
of  the  purchaser  and  his  agent,  the  witness,  and  when  it  was 
finished,  pushed,  or  slided  it  to  the  agent,  who  had  made,  and 
who  seems  to  have  been  the  only  active  party  in  it,  for  exam- 
ination.    If  either  of  the  circumstances,  light  and  trivial  as 
they  appear  to  us,  as  presented  in  the  record,  were  of  a  sus- 
picious  nature,  as  pregnant  circumstances  of  fraud,  they 
oa^ht  to  have  so  struck  the  party  and  his  agent,  or  witness,. 
at  the  time,  and  stayed  the  trade,  and  not  lefl  to  be  developed 
by  the  subsequent  death  of  the  negro.     In  every  view  of 
tbifl  ease  the  verdict  was  wrong,  against  the  law,  and  against 
the  0ndmoe. 

TCh0  case  was  really  adjudicated  when  it  was  here  be* 
foref  (Bee  2d  6a.,  867,)  when  all  the  facts  were  out,  a  ver- 
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diet  for  plaintiffy  and  a  motion  for  a  new  trials  as  now.  The 
Court  bad  charged  the  jury  on  that  trial  as  in  this^  that  'Mt 
was  immaterial  whether  Wooten  knew  the  representation  to 
be  false  or  not;  that  if  he  knew  them  to  be  false,  it  was  a 
fraud  in  fact,  and  if  he  did  not  know  them  to  be  false,  it  was 
a  fraud  in  law."  This  Court  sent  the  case  back  on  that 
ground  alone,  holding,  so  briefly  that  the  decision  ought 
not  to  have  been  misunderstood,  that  *^  in  deceity  it  is  india- 
pensable  thai  a  adenler  be  both  alleged  and  proved^' 
Let  the  judgment  be  reversed. 


A.  B.  Ross,   jjlaintiff  in  error,  c«,  Harvey    &  Scjott, 

defendants  in  error. 

1.  The  Dalton  and  Gadsden  Railroad  is  located  in  Floyd  county,  and 
lands  have  been  ceded  to  it  for  that  purpose.  A  number  of  its  stock- 
holders^  and  one  of  its  directors,  reside  in  Floyd  county,  but  its  prin- 
cipal office  for  the  transaction  of  business  is  located  in  Whi^eid 
county.  The  company  brings  suit  in  Floyd  Superior  Court,  against 
one  of  the  subscribers  to  its  stock,  to  recover  his  subscription,  and 
the  suit  is  dismissed  by  the  attorneys  for  the  plaintiff:  Heldj  That  the 
company  is  a  non-resident  of  Floyd  oouaty,  and  its  attorneys  are  lia- 
ble for  the  costs  of  the  case. 

Motion  to  enter  judgment  far  costs,  in  Floyd  Superior 
Court  Decided  by  Judge  Dennis  F.  Haj^mond,  at  the 
January  Term,  1861.  ^ 

Messrs.  Harvey  &  Scott,  as  attorneys  for  the  plaintifT, 
brought  an  action  in  Floyd  Superior  Court,  in  favor  of  the 
Dalton  and  Gadsden  Hailroad  Company,  against  A.  Moore 
and  P.  R.  Bobo,  subscribers  to  its  capital  stock,  to  recover 
the  amount  of  their  subscription. 

Subsequently,  the  suit  v^as  dismissed  by  the  attorneys  of 
the  plaintiff,  and  in  behalf  of  the  Clerk  of  said  Court,  a 
rule  was  taken  requiring  the  attorneys  to  show  cause  wbv 
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judgment  should  not  be  entered  up  against  tbem  for  the 
costs  due  to  the  Clerk  in  said  case. 

The  attorneys  showed  for  cause,  that  at  the  commence- 
ment  of  said  suit,  the  said  company  kept  their  'principal 
office  at  Dalton,  in  Whitfield  county,  but  their  road  had 
been  located  through  the  county  of  Floyd,  lands  having 
been  ceded  to  the  company  for  that  purpose ;  that  quite  a 
number  of  the  stockholders  in  said  company,  and  one  of  its 
directors,  resided  in  Floyd  county,  and  that  since  the  suit  was 
commenced,  the  company  had  agreed  to  consolidate  its  stock 
and  interests  with  the  Georgia  and  Alabama  Railroad  Com- 
pany, whose  principal  office  is  located  in  Rome,  Floyd 
county. 

Upon  this  showing,  the  presiding  Judge  decided,  that  the 
attorneys  were  not  liable  for  costs,  and  discharged  the  rule 
against  them,  and  that  decision  is  the  error  alleged. 

E.  T.  FoxjCHE,  for  plainti£F  in  error, 
Harvey  &  Scott,  contra. 

By  the  OovrL — ^LuMPKiK,  J.,  delivering  the  opinion. 

The  only  question  in  this  case  is,  is  the  plaintiff  a  non. 
resident?  If  so,  the  Acts  of  1812  and  1839  make  the 
attorneys  liable  for  costs.  It  is  admitted  that  the  plaintiff's 
prbcipal  office  for  doing  business  is  in  Dalton,  Whitfield 
county.  Their  road  has  been  located  in  Floyd.  Lands  have 
been  ceded  for  that  purpose.  A  number  of  the  stockholders, 
together  with  one  director,  reside  in  Floyd,  and  moreover, 
the  Dalton  and  Gradsden  roads  have,  since  the  institution  of 
the  suit,  been  united  with  the  Georgia  and  Alabama  Road, 
whose  place  of  doiug  business  is  Rome,  Floyd  county.  This 
last  fact  comes  too  late  to  affect  the  question,  and  while  it 
may  be  true  that  the  location  of  the  road  through  Floyd 
will  omfer  jurisdiction  for  certain  purposes,  under  the  special 
Legislature  of  1854  and  1856,  yet  this  case  does  not  fall 
within  them.  This  is  an  action  by  the  Dalton  and  Gadsden 
Bottd,  agwnst  certain  stockholders,  to  collect  the  assessments 
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made  on  their  stock  as  subscribers^  and  their  principal  office 
for  doing  business  is  their  only  place  of  residence  for  that 
purpose.  And  the  fact  of  their  owning  property' in  Floyd 
county  will,  we  apprehend,  make  no  difference  under  the 
Acts  of  1812  and  1839.  The  plaintiff  might  own  property 
under  those  acts  in  the  county  where  the  suit  was  instituted, 
and  that  would  not  exempt  the  attorney  from  liability. 
Let  the  judgment  be  reversed. 


John  Doe,  ex  dem.  Bohanan,  d  al.j  plaintiff  in  error,  vs. 
Roe,  casual  ejector,  and  Bonn,  tenant,  etc.,  defendant  in 
error. 

1.  One  who  has  a  direct  interest  in  the  event  of  the  snit,  is  an  incompe- 
tent witness  in  behalf  of  the  party  with  whom  his  interest  is  identified. 

2.  A  party  cannot  complain  of  the  charge  of  the  Conrt,  unless  he  can 
show  that  under  the  law  and  facts  of  the  case,  he  was  entitled  to  re- 
cover, if  the  charge  had  not  been  given,  or  had  been  given,  as  he 
desired  it. 

8.  A  plaintiff  in  ejectment  can  not  recover  on  a  joint  demise,  without 
proof  of  a  joint  interest  in  the  lessors. 

4.  Where  there  is  an  irreconcilable  conflict  in  the  testimony  of  two  wit- 
nesses of  equal  credibility,  upon  a  question  fairly  submitted  to  the 
jury,  it  is  the  province  of  the  jury  to  decide  between  the  witnesses, 
and  their  finding  will  not  be  disturbed,  especially  where  the  jury  fol- 
lows the  law,  and  the  Judge  who  tried  the  case,  refused  a  new  trial. 

5.  A  verdict  in  conformity  to  law  and  the  &ct3  of  the  case,  will  not  he 
disturbed. 

Ejectment,  in  Carroll  Superior  Court.     Tried  before  Judge 
D.  F.  Hammond,  at  the  October  Term,  1860. 

This  suit  was  brought  by  John  Doe,  on  the  demises  of 
John  Bohanan,  Nathaniel  F.  Harris,  William  F.  Bond  &  Co., 
and  James  Bond,  against  Richard  Koe,  casual  ejector,  and 
George  Bonn,  tenant  in  possession,  to  recover  lot  of  land 
No.  264,  in  the  6th  district  of  Carroll  county. 

On  the  trial  of  the  case,  the  following  evidence  of  title  to 
the  land  in  dispute,  was  introduced  by  the  plaintiff,  to- wit : 
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A  grant  from  the' State  to  John  BohanaD,  dated  28th  of  June, 
1830— a  deed  from  Bohanan  to  Nathaniel  F.  Harris,  dated 
15th  December,  1830 — ^a  deed  from  Harris  to  William  F. 
Bond  &  Co.,  dated  Ist  February,  1839 — and  a  deed  from  , 
William  F.  Bond  to  James  Bond,  for  one-half  the  lot  in  dis- 
pute, dated  in  1842.  The  locus,  and  possession  of  the  defend- 
ant at  the  time  the  suit  was  commenced,  being  admitted,  the 
plaintifiT  rested  his  case. 

The  defendant  then  introduced  a  deed  to  the  land  from 
Eli  Benson,  sheriff  of  Carroll  county,  to  the  defendant,  dated 
the  1st  Tuesday  in  December,  1851,  accompanied  by  &fi.fa. 
from  Wilkinson  Superior  Court,  in  favor  of  Joseph  Bond, 
against  William  F.  Bond  and  John  C.  Sheffield^  issued  from 
a  judgment  obtained  at  the  October  Term,  1839,  and  levied 
20th  August,  1851,  on  the  lot  of  land  in  dispute,  for  the  sum 
of  $7,658  00,  principal.     The  fi.  fa.  had  thereon  the  follow- 
ing, to-wit :     1st.  "  No  property  to  be  found  whereon  to  levy 
the  within^. /a.,  this  the  14th  day  of  August,  1846,  W.  H. 
Macarthy,  sheriff."     2d.  "Levied  this^. /a.  on  lot  of  land 
No.  73— 16th — 3d,  as  the  property  of  Wm.  F.  Bond,  April 
2d,  1847,  J.  O.  Dyer,  sheriff."     "  The  above  lot  of  land  sold 
to  Spencer  Riley  for  two  hundred  and  twenty-five  dollars, 
this  4th  May,  1847,  J.  O.  Dyer,  sheriff,"  "after  paying  seven 
dollars  and  eighteen  cents  for  advertising,  levying,  and  com- 
missions on  sale,  leaves  a  balance  of  two  hundred  and  seven- 
teen dollars  and  eighty-one  cents,  as  a  credit  on  this Ji.  fa" 
"  Received  of  Jacob  O.  Dyer,  sheriff,  two  hundred  and  sev- 
enteen dollars  and  eighty-one  cents,  4th  of  May,  1847,  Hazel 
Loveless,  agent  for  Spencer  Riley."     3d.  A  levy  and  sale  of 
lot  No.  299 — 8 — 4,  in  December,  1847.    4th.  A  levy  on  lot 
No.  32—9—3,  and  lot  No.  50—12—3,  and  sale  of  No.  50 
in  October,  1848,  and  a  dismi&sal  of  the  levy  on  No.  32,  by 
order  of  Court,  October,  1849.     6th.  Levy  and  sale  of  lots 
No.  251—10—3,  Nos.  65  and  130—11—3,  and  188—13—3, 
and  sale  of  the  lots  in  July,  1849.     6th.  Levy  on  No. 
513—19—2,  No.  736—19—2,  No.   378—1—3,   in   Cobb 
cottafy,  June,  1850,  with  a  dismissal  of  the  levy  on  736  and 
513^  by  order  of  Court,  and  on  378,  by  order  of  plaintiff^s 
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attorney^  April,  1861.  7th.  Levy  on  several  lots  in  Carroll 
county,  including  the  land  in  dispute,  August,  1851,  and  sale 
of  the  same  in  November,  1851. 

The  defendant  rested  his  case  at  this  point.  The  plaintiff 
then  proved  by  William  Solomon  that  he  was  present  at  the 
sale  of  lot  No.  73,  16,  and  3,  in  Oass  county,  by  the  sheriff, 
on  the  4th  of  May,  1847,  and  at  that  time  examined  said 
fi.  fa.  carefully,  and  that  he  was  positive  that  the  same  was  out 
of  date,  or  dormant,  and  that  the  entry  aforesaid  of  '^  no 
property  to  be  found  whereon  to  levy  the  within  fi,  fa." 
dated  the  14th  of  August,  1846,  and  purporting  to  be  signed 
by  William  H.  Macarthy,  sheriff,  was  not  on  the  fi.  fa.  at 
that  time. 

Plaintiff  then  proposed  to  prove,  by  Joel  Deese,  one  of 
the  firm  of  William  F.  Bond  c&  Co.,  that  said  WiUiam  F. 
Bond,  D.  C.  Gibson,  and  Joel  Deese,  the  witness,  composed 
said  firm.  The  testimony  was  objected  to,  on  the  ground 
that  the  witness  was  interested  in  the  event  of  the  suit. 
The  Court  rejected  the  testimony,  notwithstanding  the  wit- 
ness swore  that  he  had  no  interest  in  the  suit,  and  that  he 
had  been  released  by  James  Bond,  which  release  was  in 
Court. 

The  defendant  then  proved,  by  Jonathan  McDow,  that  he 
also  was  present  at  the  sale  in  Cass  county,  about  which  the 
witness,  Solomon,  testified,  and  that  he  saw  the  said  fi.  fa,y 
and  saw  the  entry  of  nvlla,  bona  which  appears  thereon,  bat 
that  he  did  not  examine  the  ft,  fa.  with  any  special  care. 

After  the  testimony  and  argument  had  closed,  and  ^ihe 
jury  had  been  charged  with  the  case,  they  returned  a  verdiot 
for  the  defendant,  with  costs  of  suit. 

Counsel  for  plaintiff  then  moved  for  a  new  trial,  on  the 
grounds : 

1st.  That  the  jury  found  contrary  to  the  evidence  and 
the  weight  of  the  evidence,  and  that  there  was  no  sufficient 
evidence  to  support  the  verdict : 

2d.  That  the  jury  found  contrary  to  the  charge  of  the 
Court  and  the  law  of  the  case,  the  charge  being  as  follows : 
^^  The  defendant  claimed  title  by  virtue  of  a  sheriff's  sale  of 
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the  land  in  dispute,  and  a  deed  to  the  same  made  in  Decem- 
ber, 1851;  that  the  extent  of  William  F.  Bond's  interest  in 
the  land  at  the  time  it  was  sold  had  been  put  in  issue,  and 
the  jury  must  look  to  all  the  evidence  in  order  to  determine 
that  question ;  that  if  William  F.  Bond  was  the  entire 
owner  of  the  lot  of  land,  and  the  execution  was  fair  and 
regular  at  the  sale  of  said  land,  then  the  purchaser  acquired 
a  title  hy  virtue  of  the  sale,  and  the  defendant,  in  that  case, 
oaght  to  recover;  but  if  the  jury  should  believe  that  Wil- 
liam F.  Bond  had  only  a  partnership  interest  in  the  land, 
they  must  first  ascertain  what  that  interest  was,  and  that 
that  interest,  whatever  it  was,  was  all  that  could  pass  by 
virtue  of  the  sheriff's  sale,  and  then,  if  they  should  believe 
that  the  plaintiff  had  shown  a  sufficient  title  to  authorize 
him  to  recover,  he  would  be  entitled  to  recover  whatever 
portion  of  the  land  was  not  in  William  F.  Bond  at  the  date 
of  the  sheriff's  sale ;  that  if  the  fi.  fa.  remained  at  any 
time,  for  seven  years,  without  a  return  by  the  proper  officer, 
it  was  dormant,  and  a  sale  under  it  would  pass  no  title,  and 
if  after  seven  years  had  passed  without  a  return,  and  the 
entry  was  made  and  antedated,  this  would  not  give  vitality 
to  the  execution  ;  but  if  the  entry  was  really  on  the  fi.  fa.j 
and  put  there  at  the  time  it  bears  date,  it  kept  it  alive,  and 
a  sale  under  it  would  be  good.  To  determine  this  question, 
the  jury  must  look  to  the  evidence;  that  the  jury  should 
reconcile  the  testimony,  if  they  can,  without  imputing  per- 
jury to  any ;  but  if  they  could  not  so  reconcile  it,  then  they 
should  give  the  greatest  credit  to  that  witness  who  had  the 
best  opportunity  of  knowing  the  facts,  and  the  least  induce- 
ment to  swear  falsely. 

3d.  Because  the  Court  erred  in  rejecting  the  testimony  of 
Joel  Deese,  as  before  stated. 

4th.  Because  the  Court  erred  in  the  charge  to  the  jury, 
which  precluded  them  from  finding  one-half,  or  any  part  of> 
the  land  in  controversy  for  the  plaintiff. 

The  Court  refused  the  new  trial,  and  that  refusal  is  the 
error  otHnplained  of. 
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Fielder  &  Broyles,  Waddell  &  Blance,  for  plaintiff 
in  error. 

Hugh  Buchanan,  contra. 

By  the  Court — Jenkins,  J.,  delivering  the  opinion. 

1st.  The  first  error  assigned  in  this  record  is  the  rejection 
of  the  testimony  of  Deese,  a  witness  offered  bj  the  plaintiff, 
because  of  his  interest  in  the  event  of  the  suit.     One  of  the 
deeds  in  plaintiff's  chain  of  title  is  made  to  William  F.  Boncl 
&  Co.    One  of  the  demises  laid  in  the  declaration  is  in  the 
name  of  Wm.  F.  Bond  &  Co.,  consisting  of  William  F.  Bond, 
Joel  Deese,  and  D.  C.  Gibson.    Deese  was  introduced  to  prove 
that  the  three  last  named  persons  (of  whom  he  is  one)  con- 
stituted the  firm  of  Wm.  F.  Bond  &  Co.     Deese  testified  that 
he  had  no  interest  in  the  event  of  the  suit,  *'  having  been 
released  by  James  Bond,"  who  was  the  last  lessor  of  the  plain- 
tiff.    By  plaintiff's  evidence  in  chief,  it  appears  that  the  only 
title  James  Bond  had  to  the  land  was  a  deed  from  William 
F.  Bond  individually,  for  his  interest  therein,  specified  to  be 
one  half.    He  had  no  deed  from  Deese.    From  what  then  did 
Bond  release  Deese  ?    The  interest^of  Deese  was  derived  from 
Harris ;  and  there  is  no  evidence  that  he  had  ever  parted 
with  it.     He  was  one  of  plaintiff's  lessors.     He  was,  more- 
over, for  aught  that  appears,  liable  for  costs.     In  all  this 
there  is  legal  evidence  of  interest,  against  which,  the  opinion 
of  the  witness  that  he  has  no  interest,  cannot  prevail. 

Besides,  as  will  appear  in  the  sequel,  the  3ole  £sLct  sought 
to  be  proven  by  this  witness,  would  not  (if  in  evidence)  have 
availed  the  plaintiff.     The  evidence  was  properly  rgecied. 

2d.  It  is  objected,  secondly,  that  the  charge  of  the  Court 
precluded  the  jury  from  finding  one-half,  or  any  part,  of  the 
land  for  the  plaintiff.  Conceding  that  the  chaise  of  the 
Court  had  this  effect,  plaintiff  in  error  has  iR)  reason  to  com- 
plain, unless  it  appeared  that  he  was  entitled,  under  the  law 
and  the  evidence,  to  recover  less  than  the  whole  interest.  If 
so  entitled,  it  must  have  been  either  upon  the  demise  of  Wm. 
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F.  Baad,  Deese  and  Gibson,  or  upon  the  demise  of  James 
Boad.  He  could  not  have  recovered  upon  the  former :  Ist. 
Because  there  was  no  evidence  of  title  in  Deese  or  Gibson. 
2dly.  Had  there  been — had  the  evidence  of  Deese  been  re- 
ceived— the  joint  demise  of  Wm.  F.  Bond,  Deese  and  Gibson, 
coald  not  have  availed  the  plaintiff,  because  the  evidence 
showed  a  severance  of  their  joint  interest;  1st.  By  the  deed 
from  Wm.  F.  Bond  to  James  Bond.  2dly.  By  the  sale,  by 
the  sheriff,  of  Wm.  F.  Bond's  interest  in  the  land.  ''If  a 
joint  demise  is  laid  in  the  declaration,  evidence  must  be  given 
of  a  joint  interest  in  the  lessors.'^  2.  Greenleaf  on  Evidence, 
sec.  317.  And  the  evidence  must  show  this  joint  interest  to 
iiave  existed  at  the  commencement  of  the  suit. 

Neither  could^  there  have  been  a  recovery  of  a  part  interest 
upon  the  demise  of  James  Bond,  for  the  evidence  shows  that 
at  the  time  of  his  purchase  of  Wm.  F.  Bond's  interest  in  the 
premises,  there  was  a  judgment  lien  upon  that  interest  in 
favor  of  James  Bond,  and  that,  before  the  commencement  of 
the  suit,  that  interest  was  actually  sold  under  that  judgment 
by  the  sheriff,  and  a  title  executed  to  the  defendant  as  the 
purchaser. 

This  title  the  plaintiff  in  error  sought  to  invalidate,  by 
showing  that  the  judgment  had  become  dormant,  notwith- 
standing the  entries  upon  the  jJ. /a.,  showing  the  contrary. 
This  point  in  the  case  was  contested  on  both  sides  with  great 
zeal.     Its  merit  depended  upon  the  bona  fides  of  the  follow- 
ing entry,  viz :  *'  No  property  to  be  found  whereon  to  levy 
this  fi,fa,f  this,  the  4th  of  August,  1846.     Signed  William 
H.  Macarthy,  sheriff.*'    Plaintiff  introduced  a  witness,  who 
swore  that  on  a  certain  day,  in  1847,  he  saw  the  fi.Ja,  at 
Cassville,  when  and  where  the  sheriff  of  Cass  county  sold  a 
lot  of  land  under  the  same  fi.  fa.,  and  examined  it  carefully, 
to  ascertain  whether  it  had  become  dormant,  and  that  the 
above  entry  of  4th  August,  1846,  was  not  upon  it     Defend- 
ant iatroduced  another  witness,  who  testified  that  he  exam- 
ined tbe  same  fi.  fa,  on  the  same  day,  at  the  same  place,  and 
on   tbe  same  occasion,  and  that  the  entry  impeached  as 
iraadvleiit  was  then  upon  it.    Both  witnesses  stood  before 
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the  jury  as  credible;  their  testimony  conflicted;  the  jury 
predicated  their  verdict  upon  that  of  the  witness  swearing 
affirmatively^  setting  aside  that  of  the  witness  who  swore 
negatively,  (though  equally  credible,)  and  in  so  doing  they 
followed  the  law.  The  plaintiff  was  not,  therefore,  entitled 
to  recover  an  interest  less  than  the  whole. 

3d.  We  have  only  to  consider  the  last  exception,  viz : 
that  the  verdict  was  contrary  to  law,  the  charge  of  the 
Court,  and  the  weight  of  the  evidence.  Having  found  it 
necessary,  in  considering  the  second  exception,  to  show  that 
plaintiff  had  failed  to  prove  a  title  to  an  interest  less  than 
the  whole,  and  in  so  doing,  to  show  that  there  could  be  no 
recovery  on  the  demise  of  William  F.  Bond  &  Co.,  or  of 
James  Bond.  We  need  only  add,  that  as  plaintiff  himself 
showed  title  out  of  Bohanan,  and  out  of  Harris,  (the  other 
lessors,)  there  could  have  been  no  recovery  on  their  demises. 
We  think  the  verdict  should  not  be  disturbed. 

Let  the  judgment  be  affirmed. 


Riley  J.  Johnson,  plaintiff  in  error,  vs.  Black  &  Cobb, 

defendants  in  error. 

1.  A  charge  wholly  unwarranted  by  the  evidence,  is  erroneoas. 

2.  A  verdict,  that  is  against  law  and  evidence,  will  be  set  aside. 

Assumpsit,  in  Floyd  Superior  Court.    Tried  before  Judge 
Hammond,  at  the  July  Term,  1860. 

On  the  14th  of  June,  1855,  Messrs.  Black  &  Cobb  sold  to 
Riley  J.  Johnson  fifty-three  bales  of  cotton,  being  a  crop  lot 
of  cotton,  and  designated  as  the  Walker  lot^  at  the  price  ot 
ten  and  a  half  cents  per  pound,  and  at  the  time  of  the  trade, 
Johnson  paid  in  part  for  the- cotton  $1,000  00.    Acoording 
to  the  terms  of  the  contract,  the  cotton  was  to  be  delivered  in 
the  city  of  Rome,  within  a  reasonable  time,    ^t  the  time  of 
the  trade,  the  cottoi^  was  sixty-five  or  seventy  miles  distant 
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from  Some,  under  a  shelter,  on  the  banks  of  a  creek  a  few 
miles  from  the  Coosa,  river.     On  the  14th  of  July,  1855, 
twenty-seven  bales  of  the  cotton. were  delivered,  and  Johnson 
sent  them  to  a  cotton  fitctor  in  Charleston,  South  Carolina, 
by  whom  they  were  sold  on  the  18th  of  August,  1855,  at 
eight  and  a  quarter  cents  per  pound.     The  total  weight  of 
the  twenty-seven  bales  was  twelve  thousand  four  hundred 
and  fortyHBix  pounds,  and  the  aggregate  price  received  for 
them  was  $1,026  79,    On  the  26th  of  July,  1855,  twenty- 
six  bales  of  the  cotton  were  received  in  Rome,  and  tendered 
to  Johnson,  who  refused  to  receive  them,  saying  at  the  time, 
that  he  should  have  nothing  more  to  do  with  it.    Afterwards, 
Black  &  Cobb  sent  the  twenty-six  bales  of  cotton  to  a  factor 
in  Angusta,  Georgia,  by  whom  the  same  were  sold,  on  the 
7th  of  November,  1855,  at  six  and  a  half  cents  per  pound, 
the  twenty-six  bales  weighing  twelve  thousand  one  hundred 
and  ninety-nine  pounds,  and  were  received  by  the  factor  only 
&  few  days  previous  to  the  sale. 

On  the  2d  of  November,  1855,  Black  &  Cobb  instituted 
salt  against  Johnson,  to  recover  the  balance  due  for  the 
cotton,  according  to  the  terms  of  the  contract. 

From  the  evidence  adduced  on  the  trial  of  the  case,  it 

appeared  that  a  crop  lot  of  cotton  was  understood  amongst 

«)tton  buyers  to  be  an  average  lot  of  cotton,  that  is,  the 

larger  part  of  it  good ;  that  from  eight  to  ten  days  was  a 

reasonable  time  to  deliver  cotton  6y  wagons,  when  the  cotton 

was  eighty-five  or  ninety  miles  distant  from  the  place  of 

delivery,  and  that  two  weeks  was  a  liberal  time ;  that  the 

value  of  an  average  crop  lot  of  cotton  in  August,  1855,  was 

ten  and  a  half  cents  per  pound;  that  the  twenty-seven  bales 

^nt  to  Charleston  was  of  very  inferior  quality,  and  in  a 

badly  damaged  condition,   and  that  the  twenty-six   bales 

?ent  to  Augusta,  was  likewise  of  very  inferior  quality,  and 

in  8udk  a  damaged  condition  as  that  the  railroad  company 

would  aot  give  a  receipt  for  it  without  an  express  statement 

that  it  was  in  **  bad  order'' ;  that  the  price,  of  a  good  crop 

lot  of  ooCtoo,  in  the  city  of  Augusta,  in  November,  1855,  was 

from  eiglit  to  eight  and  a  half  cents  per  pound. 
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It  was  also  proved  that  the  cotton  in  question  belonged  to 
the  fourth  class  of  cottons,  there  being  but  one  grade  below  it 

The  plaintiffs  also  proved,  that  eveiy  exertion  was  made 
to  hire  teams  and  wagons  to  haul  the  cotton  to  Rome  before 
the  time  that  it  was  delivered,  and  that  the  Coosa  river  was 
so  low  that  the  steamboats  could  not  run. 

It  was  also  shown,  on  the  trial,  that  cotton  declined  from 
its  highest  price  in  June,  as  much  as  four  cents  per  pound  bj 
the  month  of  August. 

The  presiding  Judge  charged  the  jury,  (amongst  other 
things,)  ^Hhat  the  first  twenty-seven  bales  of  cotton  had 
nothing  to  do  with  the  case,  if  the  jury  believed  they  had 
been  received  by  the  defendant,  and  settled  for  by  him,  and 
that  if  it  was  the  contract  to  deliver  the  cotton  by  steam- 
boat, the  plaintiffs  were  not  bound  to  deliver  it  until  steam- 
boats could  run," 

The  jury  returned  a  verdict  in  favor  of  the  plainti£&  for 
$426  00,  with  costs  of  suit,  and  counsel  for  defendant  moved 
for  a  new  trial  of  the  case  on  the  following,  amongst  other 
grounds,  which  the  Supreme  Court  did  not  consider,  to-wit: 

1st.  Because  the  verdict  of  the  jury  was  contrary  to  law, 
and  strongly  and  decidedly  against  the  weight  of  the  evi- 
idence  in  the  case. 

2d.  Because  the  Court  erred  in  the  charge  given  to  the 
jury,  as  hereinbefore  stated. 

The  new  trial  was  refused,  and  that  refusal  is  the  error 
alleged. 

Underwood  &  Smith,  for  plaintiff  in  error. 

F.  C.  Shropshire,  contra. 

By  the  Court — Lyon,  J.,  delivering  the  opinion. 

1.  The  charge  of  the  Court,  as  stated  in  the  groand  of 
the  motion  for  new  trial,  that  ''  if  the  contract  was  that  the 
cotton  was  to  be  delivered  by  steamboat,  the  plaintiff  was 
not  bound  to  deliver  the  cotton  until  steamboats  could  run'" 
was  erroneous,  because  there  was  no  evidence  before  the 
Court  to  warrant  that  charge. 
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2,  The  contract  between  the  parties,  as  shown  by  the  evi- 
dence, was,  that  the  plaintiff  in  the  action  sold  to  the  defendant 
a  crop  lot  of  cotton,  being  the  Walker  lot  of  fifty-three  bales, 
at  ten  and  a  half  cents,  to  be  delivered  to  defendant,  in  Rome, 
within  a  reasonable  time.     The  cotton  at  the  time  was  sixty- 
five  or  seventy  miles  from  Rome,  and  had  not  been  seen  by 
defendant.     According  to  the  custom  of  the  trade  in  Rome, 
it  is  understood  that  a  crop  lot  of  cotton  purchased  unseen  is 
to  be  an  average  lot,  and  the  larger  part  good.     The  evidence 
discloses  that  the  cotton  was  not  delivered,  or  in  a  condition 
to  be,  within  a  reasonable  time,  more  than  a  month  having 
elapsed  from  the  date  of  the  trade  at  the  time  when  the  cot- 
ton was  brought  to  market,  when  two  weeks  would  not  only 
have  been  a  reasonable,  but  a  liberal,  time.    The  cotton  was 
not  an  average  lot,  but  was  of  a  very  inferior  quality,  and  in  a 
bad  and  damaged  condition,  so  much  so  as  to  depreciate  its 
sale  about  two  cents  per  pound  below  the  market  price  of  an 
average  lot.     There  is  no  evidence  that  it  was  a  crop  lot;  the 
witness  said  it  was  the  Walker  lot,  but  he  does  not  say  it 
was  a  crop  lot.     In  no  respect,  except  as  to  the  number  of 
bales,  and  its  being  the  "  Walker  lot,''  did  the  cotton  answer 
to  the  contract  of  the  plaintiff  in  respect  to  it.    The  plaintiffs 
therefore,  were  not  entitled  to  recover  from  the  defendant  for 
a  breach  of  the  contract  that  they,  on  their  part,  had  not 
performed  ;  and  the  verdict  of  the  jury  in  that  was  against 
law  and  the  evidence,  and  should  have  been  set  aside  by  the 
Court  below,  and  a  new  trial  ordered. 
Let  the  judgment  be  reversed. 
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I*  — 

Rome  Railroad  Company,  plaintiff  in  error,  vs.  Sulli- 
van, Cabot  &  Co.,  defendants  in  error. 

1.  A  charge  of  the  Court,  consistent  with  the  law  and  the  facts  of  the 
case,  furnishes  no  ground  for  new  trial. 

2.  The  presiding  Judge  charged  the  jury,  ''  that  if  they  believed  from 
the  evidence,  that  there  was  a  contract  to  ship  the  cotton  to  Charles- 
ton, South  Carolina,  and  the  defendant  failed  to  transport  the  same  to 
Charleston  in  a  reasonable  time,  and  the  plaintiffs  were  dami^ed  by 
the  delay,  the  defendant  was  liable'*:  Held,  that  the  charge  was 
correct. 

8.  A  verdict  in  accordance  with  the  law  and  the  facts  of  the  case  will  be 

maintained. 
4.  A  judgment  of  non-suit  should  not  be  awarded,  where  the  evidence 

sustains  the  plaintiffs'  action. 

Case  in  Floyd  Superior  Court.  Tried  before  Judge  D.  F. 
Hammond,  at  July  Term,  1860. 

The  action  in  this  case  was  brought  by  Sullivan  &  Cabot, 
alleging  that  they  delivered  to  the  Rome  Railroad  Company, 
a  common  carrier,  forty  bales  of  cotton,  to  be  transported 
from  Rome,  Georgia,  to  Charleston,  South  Carolina,  and  that 
by  reason  of  unnecessary  and  unreasonable  delay  in  trans- 
porting the  cotton,  according  to  contract,  the  plaintiffs  sus- 
tained damage  amounting  to  $500  00. 

On  the  trial  of  the  case  the  plaintiffs  introduced  in  evi- 
dence a  receipt,  of  which*  the  following  is  a  copy,  to-wit : 

"  Rome,  Georgia,  January  10,  1851. 
"  Received  from  Sullivan  &  Cabot,  forty  bales  of  cotton, 
marked  as  per  margin,  consigned  to  Robinson  &  Caldwell 

3 

(cj  twelve  (g^c.)  seventeen  O-  o.  seven  (g*c.)  four.'' 

0. 

This  receipt  was  enclosed  to  Robinson  &  Caldwell,  com- 
mission merchants  and  cotton  factors,  at  Charleston,  South 
Carolina,  who,  on  presenting  it  at  the  office  of  the  South 
Carolina  Railroad  Company,  in  Charleston,  received  the 
cotton  as  consignees. 

The  plaintiffs  also  proved,  that  cotton  shipped  from  Rome 
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on  the  10th  of  January  ought,  with  diligence,  to  have  reached 
Charleston  within  a  week  ;  that  thirty-nine  bales  of  cotton 
reached  Charleston  on  the  25th  of  February,  1851,  and 
eight  bales  on  the  28th  of  February ;  that  Robinson  &  Cald- 
well made  sale  of  the  cotton  as  soon  after  it  was  received  as 
they  could  do  so  to  advantage,  that  is,  they  sold  thirty-one 
balfe  on  the  27th  February  for  eleven  cents  per  pound,  eight 
bales  on  the  7th  March  for  eight  cents  per  pound,  and  one 
bale  on  the  17th  April  for  eleven  and  a  half  cents  per 
pound. 

The  plaintiff  further  proved,  that  if  the  cotton,  which 
weighed,  in  the  aggregate,  seventeen  thousand  four  hundred 
and  ninety-two  pounds,  had  been  received  within  a  week 
from  the  date  of  the  receipt  of  the  same,  by  the  Rome  Rail- 
road Company,  it  could  have  been  sold  for  from  two  and  a 
quarter  to  two  and  a  half  cents  per  pound  more  than  was  real- 
ized for  it,  the  price  of  cotton  having  declined  rapidly  about 
that  time ;  that  the  usual  and  customary  mode  of  transacting 
business  at  that  time  was,  for  the  consignor  to  forward  the 
receipt  for  the  cotton  to  the  consignee,  who,  on  exhibiting 
the  same,  and  leaving  it  in  the  oflSce  of  the  South  Carolina 
Railroad  Company,  received  the  cotton. 

The  plaintiffs  closed  their  testimony  at  this  point,  and 
counsel  for  defendant  moved  the  Court  to  non-suit  the  plain- 
tiffs, on  the  ground  that  the  evidence  did  not  sustain  the 
action.  The  Court  overruled  the  motion,  and  defendant 
excepted. 

On  the  part  of  the  defendant,  it  was  shown,  that  the  delay 

in  shipping  the  cotton  from  Rome  was  owing  to  the  great 

accumulation  of  cotton  on  the  platform,  want  of  cars  to 

move  it  off,  and  the  inability  of  the  Western  and  Atlantic 

Railroad  to  carry  it  away  from  Kingston,  which  is  the  termi- 

uus  of  the  Rome  Railroad,  and  that  the  plaintiffs  were  aware 

of  these  &cts,  and  were  allowed  to  place  their  cotton  on  the 

platform,  to  be  shipped  in  its  turn,  which  came  round  in 

about  twenty  days  from  the  time  it  was  placed  there.    The 

ilefiodant  also  proved,  that  it  was  notorious  in  Rome,  that 

cotton  ooold  not  be  shipped  promptly,  and  offered  much 

Vou  xxxsx—26. 
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other  testimony  to  excuse  and  palliate  the  failure  to  send  the 
cotton  away  in  due  time. 

Tlie  presiding  Judge  charged  the  jury^  amongst  other  things . 
'*  that  they  had  a  right  to  take  into  consideration  the  brief 
receipt,  offered  in  evidence  by  the  plaintiffs,  with  all  the 
facts  in  the  case,  to  show  that  the  defendant  entered  into  a 
special  contract  to  carry  the  cotton  either  to  Charleston  ^ 
to  Augusta,  and  that  they  would  have  a  right  to  find,  that 
such  special  contract  was  made,  provided  all  the  facts  would 
prove  it,  and  that  if  they  believed,  from  all  the  evidence,  that 
there  was  a  contract  to  ship  the  cotton  to  Charleston,  South 
Carolina,  and  the  defendant  failed  to  ship  and  transport  it 
accordingly  within  a  reasonable  tim^,  and  the  plaintiffs 
were  damaged  by  the  delay,  the  defendant  was  liable/' 

The  Court  further  charged  the  jury  :  "  that  to  entitle  the 
plaintiffs  to  recover  upon  the  contract  to  Charleston,  they 
must  prove  such  contract  to  carry  to  Charleston,  and  that  to 
entitle  the  plaintiffs  to  recover  upon  a  contract  to  carry  to 
Kingston,  they  must  prove  the  damages  that  occurred  by  a 
failure  to  carry  to  Kingston  within  a  reasonable  time." 

The  defendant's  counsel  requested  the  Court  to  charge  the 
jury:  'Hhat  if  the  Rome  Railroad  Company  had  sufficient 
cars,  whether  rented  or  not,  to  do  their  business,  that  that 
was  all  could  be  required  of  them,  provided  they  did  the 
business  required. 

The  jury  returned  a  verdict  in  favor  of  the  plaintiffs  for 
$393  57,  with  costs  of  suit,  and  counsel  for  defendant  moveil 
for  a  new  trial,  on  the  following  grounds : 

1st.  Because  the  jury  found  contrary  to  evidence,  and 
contrary  to  law,  and  that  the  verdict  was  strongly  and 
decidedly  against  the  weight  of  the  evidence. 

2d.  Because  the  Court  erred  in  not  awardfng  a  non-sait, 
as  before  stated. 

3d.  Because  the  Court  erred  in  giving  the  charge  first 
hereinbefore  stated. 

4th.  Because  the  jury  found  contrary  to  the  charge, 
secondly  hereinbefore  stated. 

5th.  Because  there  was  no  evidence  of  any  damage,  by  the 
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failure  to  carry  to  Kingston,  and  there  was  no  evidence  of  a 
contract  to  carry  to  Charleston. 

6th.  Because  the  Court  erred  in  refusing  to  give  the 
eliarge  requested,  and  hereinbefore  stated. 

The  presiding  Judge  overruled  the  motion  and  refused  the 
new  trial  asked  for,  and  the  plaintiff  in  error  seeks,  by  his 
writ  of  error,  a  reversal  of  that  judgment. 

A.  R.  Wright  and  D.  S.  Printup,  for  plaintiff  in  error. 

J.  W.  H.  Underwood,  contra. 

By  tlie  Court — Jenkins,  J.,  delivering  the  opinion. 

This  is  the  second  appearance  of  this  case  in  this  Court, 
and  each  writ  of  error  was  preceded  by  a  verdict  for  plain- 
tiff in  the  Court  below. 

At  the  former  hearing  in  this  Court,  the  judgment  below 
was  reversed,  on  the  ground  that  the  plaintiff  in  the  action 
liiid  alleged  a  special  contract  to  transport  the  cotton  to  Charles- 
ton, South  Carolina,  and  had  proven  a  contract  to  transport  it 
to  Augusta,  Georgia.     This  Court  then  held  "  that  the  Rome 
Railroad  Company  has  a  right,  under  the  powers  granted  by 
its  charter,  to  contract  to  deliver  produce  at  a  point  which 
f-an  only  be  reached  by  passing  it  over  connecting  roads," 
afld  thus  settled  a  very  important  question  in  the  case.    After 
the  return  of  the  case  for  a  re-hearing  to  the  Court  below, 
the  plaintiffs  amended  their  declaration  by  adding  a  count 
up)n  a  contract  to  transport  the  cotton  to  Augusta,  Georgia, 
and  deliver  it  to  the  agent  of  the  South  Carolina  Railroad,  and 
also  an  averment  that  they  had  been  injured  by  a  delay  of 
twenty-one  days  in  the  shipment  of  cotton  from  Rome  to 
Kingston.     From  a  comparison  of  the  report  of  the  case,  in 
2  5th  Georgia  Reports,  228,  and  the  record  now  before  us,  it 
appears  that  the  evidence  adduced  on  the  last  trial  varies 
materially  from  that  in  the  first.     We  see  in  the  record  now 
' :  Are  ub  no  evidence  of  a  contract  to  transport  to,  and  de- 
liver at,  Augusta,  but  there  is  evidence  of  a  contract  to 
transport  and  deliver  at  Charleston.     The  error  now  assigned 
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is,  the  refusal  of  the  Court  below  to  grant  the  plaiutiiT  in 
error  a  new  trial  on  the  grounds  assigned  in  this  motion 
which  we  proceed  to  consider. 

Ist.  We  see  no  error  in  the  charge  of  the  Court  to  the 
jury,  "that  they  might  consider  the  receipt  of  the  Kome 
Railroad  Company,  together  with  all  the  facts  of  the  case,  to 
ascertain  whether  the  defendants  entered  into  a  special  con* 
tract  to  carry  the  cotton  either  to  Augusta  or  to  Charleston, 
and  that  the  jury  would  have  the  right  to  find  that  such  a 
contract  was  made,  provided  all  the  facts  of  the  case,  taken 
together,  would  prove  it." 

What  is  meant  by  "  a  special  contract,"  as  that  term  is 
used,  in  the  opinion  of  the  Court,  in  25th  Georgia  Reports, 
228,  and  in  the  charge  of  the  Court  below  ?  Certainly  not 
a  contract  by  specialty,  for  it  is  not  pretended  that  such  an 
one  was  made  in  this  case;  and  for  the  same  reason  not  a 
contract  in  writing,  clearly  and  distinctly  setting  forth  the 
understanding  between  the  parties.  By  the  last  paragraph 
of  the  opinion  before  cited,  it  is  manifest  that  by  the  term 
"special  contract"  this  Court  meant  a  contract  to  carry  the 
cotton  to  some  point  beyond  the  terminus  of  the  road  belong- 
ing to  the  plaintiffs  in  error.  The  receipt,  itself,  is  in  the 
following  words : 

"  Rome,  Georgia,  January  10, 1851. 
**  Received  from  Sullivan  &  Cabot,  forty  bales  of  cotton, 
marked  as  per  margin,  consigned  to  Robinson  &  CaldweU 

3 

(cj  "tw-elve  (sIc.)  seventeen  o.  o.  seven  (g.'c.)  four." 

0. 

It  will  be  perceived  that  this  receipt  is  exceedingly  meagre, 
doubtless  perfectly  intelligible  to  the  parties  contracting,  but 
not  at  all  so,  without  further  evidence  to  a  stranger  to  the 
usages  of  that  trade.  The  place  of  delivery  is  not  mentioned 
in  it.  The  carriers  acknowledge,  in  effect,  that  they  received 
it,  to  be  delivered  to  Robinson  &  Caldwell,  and  the  l^al 
inference  would  be,  to  be  delivered  at  their  place  of  busi- 
ness: but  recourse   must  be  had   to  aliwnde  evidence  to 
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ascertain  whether  that  place  be  KiDgston^  Atlanta^  Augusta 
or  Charleston.  It  is  not  specified  within  what  time  the  cot- 
ton should  be  delivered  to  the  consignees. 

The  law  implies  a  reasonable  time;  but  aliunde  evidence 
must  be  invoked  to  show  what  is  a  reasonable  time.  It  is 
not  clearly  expressed  in  the  receipt  whether  or  not  the  con- 
signor had  to  perform  any  other  act,  on  the  line  of  trans- 
portation, to  insure  the  arrival  of  the  cotton  at  its  ultimate 
destination,  nor  upon  what  showing  the  consignees  might 
claim  the  cotton  when  so  arrived;  but  aliunde  evidence 
brings  out  the  usage  and  custom  governing  the  business.  It 
establishes  the  fact  that,  conforming  to  that  usage  and  cus- 
tom, the  consignees  at  Charleston  presented  this  identical 
receipt,  which  the  first  carrier  on  the  line  executed  and  de- 
livered to  the  consignor,  at  the  de|K)t  of  the  last  carrier  on 
the  line,  and  upon  the  faith  of  it  alone,  received  the  cotton. 
All  these  facts  were  in  evidence,  and  they  elucidated  the 
meaning  and  effect  of  the  receipt  as  understood  by  the  par- 
ties. The  charge  of  the  Court  very  correctly  instructed  the 
jury  to  consider  these  facts  in  connection  with  the  receipt,  in 
making  up  the  verdict. 

2d.  The  correctness  of  the  charge  "that  if  the  jury  believ- 
ed, from  the  evidence,  that  there  was  a  contract  to  ship  the 
cotton  to  Charleston,  South  Carolina,  and  the  defendant 
failed  to  transport  the  same  to  Charleston  in  a  reasonable 
time,  and  the  plaintiffs  were  damaged  by  the  delay,  the 
defendant  was  liable,"  is  too  apparent  to  admit  of  argument. 

3d.  Having  carefully  considered  the  evidence  in  the  case, 
and  the  law  arising  upon  it,  we  are  quite  satisfied  that 
violence  is  done  to  neither,  nor  yet  to  the  third  item  in  the 
charge  of  the  Court,  by  the  verdict. 

4th,  It  is  scarcely  necessary  to  add,  that  we  think  the 
motion  for  a  nonsuit  was  properly  refused.  There  have  been 
three  concurring  verdicts  in  this  case.  The  second  was  set 
aside  upon  a  technical  rule,  to  which  the  last  is  not  obnox- 
ious. We  think  they  all  accord  with  justice,  and  that  litiga- 
tion between  the  parties  should  cease. 

IM  the  judgment  be  affrmed. 
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Little  V8,  Carmichael. 

Hakvey  Little,  plaintiff  in  error,  vs.  Richard  H.  Car- 
michael, defendant  in  error. 

1.  Where  a  motion  is  made  for  a  continuance,  which  is  denied  hy  the 
Court,  and  afterwards  the  witness  comes  into  Court,  and  testifies  in 
the  case,  the  refusal  to  continue  is  no  ground  for  a  new  trial. 

2.  The  damages,  in  this  case,  are  not  excessive. 

8.  Where  a  verdict  is  for  a  less  sum  than  the  plaintiff  was  entitled  to 
under  the  facts  of  the  case,  the  defendant  has  no  legal  ground  to  com- 
plain of  it. 

Trespass  vi  et  amviSy  in  Coweta  Superior  Court.  Tried 
before  Judge  Hammond,  at  the  September  Term,  1860. 

This  action  was  brought  by  Carmichael  against  Little,  to 
recover  damages  for  an  assault  and  battery,  committed  by 
defendant  on  the  person  of  the  plaintiff. 

The  jury  that  tried  the  case  rendered  a  verdict  in  favor  of 
the  plaintiff  for  four  hundred  dollars  damages,  and  defend- 
ant moved  for  a  new  trial  on  several  grounds,  the  substance 
of  which  is  stated  in  the  opinion  of  the  Court,  one  being  the 
refusal  of  the  Court  to  continue  the  case  when  asked  br 
defendant,  another  being  the  refusal  of  the  Court  to  charge 
the  jury  as  set  out  in  the  opinion  of  the  Court,  another 
being  the  refusal  of  the  Court  to  dismiss  the  appeal,  and 
another  being  that  the  damages  are  excessive,  and  another 
that  the  verdict  was  against  the  evidence  in  the  case. 

The  presiding  judge  refused  the  new  trial,  and  that  refusal 
is  the  error  complained  of. 

The  facts  are  very  fully  stated  in  the  opinion  of  the 
Court,  to  which  the  Reporter  begs  leave  to  refer. 

John  W.  Powell,  for  plaintiff  in  error. 

Buchanan  &  Wright,  for  defendant  in  error. 
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There  are  two  preliminary  questions  in  this  case;  one  as 
to  the  sufficiency  of  the  showing  for  a  continuance,  the  other 
as  to  the  appeal.  Without  considering  the  grounds  for  a  con- 
tinuance, it  is  enoMgh  to  know  that  the  witness,  on  account 
of  whose  absence  the  cause  was  sought  to  be  continued,  came 
in  afterwards,  and  after  the  Court  denied  the  motion,  and 
was  sworn-r-and,  by  the  way,  the  case  was  continued  on 
account  of  the  absence  of  this  witness  at  the  preceding  term. 
As  to  the  appeal,  the  facts  assumed  do  not  exist.  It  pur- 
ports to  be  what  the  record  shows  it  is — ^an  appeal  from  a 
confession  of  judgment. 

What  are  the  facts  of  this  assault  and  battery?     Little 

came  into  Carmichael's  shop  and  attempted  to  saw  some 

hounds  for  a  wagon  with  a  saw  that  was  too  fine  for  that 

purpose — the  piece  of  timber  fell  from  the  bench — the  plaintiff 

kindly  picked  it  up,  and  remarked  to  the  defendant  that  the 

saw  was  too  fine,  and  pointed  him  to  one  hanging  up  in  the 

shop,  which  he  advised  him  to  use — the  piece  of  timber  fell  off 

again,  when  the  defendant  angrily  swore  that  he  would  saw 

it  with  that  saw.     Plaintiff,  who  was  a  good  natured  drinking 

man,  quizzingly  remarked  :    "You  had  better  saw  my  head 

off,"  and  stooped  down  to  pick   up  the  piece  of  timber  a 

second   time,   and   raising    up,   the    defendant   struck    him 

with  the  saw,  cutting  the  bone  of  his  nose  through,  between 

his  eyes,  so  that  he  breathed  through  the  wound  instead  of 

his  nostrils;  cut  off  a  portion  of  his  lower  eyelid,  and  split 

his  cheek  to  the  bone.     The  plaintiff  bled  profusely.     The 

defendant  coming  to.  the  shop  door,  remarked  that  he  had 

done  what  he  threatened  to  do. 

The  Court  charged  the  jury,  that  if  they  believed,  from 
the  testimony,  that  Carmichael's  stooping  down  to  pick  up  the 
piece  of  timber  for  Little,  was  calculated  to  excite  the  fears 
of  a  reasonable  man,  that  he  intended  to  inflict  on  Little  a 
serious  personal  injury,  Little  had  a  right  to  strike  the 
defendant,  or  to  do  anything  necessary  to  prevent  the  plain- 
tiff from  striking  him,  viz:  to  cut  off  his  nose,  eyel'''' 
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split  his  cheek  to  the  bone — means  very  appropriate  to  self- 
defence. 

It  is  well  that  the  verdict  was  for  the  plaintiff^  as  this 
charge  would  have  insured  a  reversal. 

There  was  not  a  scintilla  of  proof,  nor  the  pretence  of 
any,  that  Carmichaers  purpose  or  intention  was  hostile  to 
Little.  There  was  no  evidence,  therefore,  to  justify  such  a 
charge,  and  yet  it  was  given  at  the  request  of  defendant's 
counsel. 

The  Court  charged  the  jury,  at  the  request  of  defendant's 
counsel,  that  the  plaintiff  CQuld  not  recover  for  any  suffering 
brought  on  himself  by  his  own  intemperance  or  imprudence. 
I  am  willing  to  let  this  pass,  while  I  am  not  prepared  to 
indorse  it.  Suppose  I  am  given  to  excessive  eating  or 
drinking,  and  a  ruffian,  without  the  slightest  provocation  on 
my  part,  inflicts  divers  grievous  wounds  upon  me,  which 
are  aggravated  by  my  habits  or  the  stai.e  of  my  system,  can 
he  plead  this  in  mitigation  of  his  diabolical  conduct?  I 
should  think  not. 

The  defendant's  counsel  requested  the  Court  to  charge, 
that  if  the  circumstances  were  such,  and  the  position  of  the 
parties  showed  that  it  was  accidental  that  the  defendant 
struck  with  the  edge  of  the  saw,  and  that  he  had  no  inten- 
tion of  inflicting  a  serious  injury,  that  that  was  a  fact  in 
mitigation  of  damages,  and  that  if  they  believed  this  to  be 
true,  the  defendant  was  not  liable  any  further  than  for  care- 
lessness in  striking  the  blow. 

This,  the  Court  very  properly  refused  to  charge.  What 
testimony  shows  that  the  defendant  did  not  intend  to  strike 
with  the  edge  of  the  saw  ?  None.  The  defendant's  coansel 
has  imagined  a  theory  of  defense  for  his  client,  and  he  seeks 
to  avail  himself  of  it  in  the  absence  of  all  evidence  to  sup- 
port it.  But  suppose  the  facts  to  be  as  suggested  ;  that  the 
defendant  designed  using  the  side  of  the  saw,  and  that  the 
plaintiff^  by  rising  suddenly,  received  the  blow  on  his  face, 
instead  of  the  back  of  his  head,  does  this  lessen  his  suffer- 
ings? Is  not  the  injury  the  same?  Because  the  plaintiff, 
not  aware  of  the  defendant's  hostile  demonstrations,  rose  too 
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suddenly  with  the  piece  of  timber  to  replace  it  upon  the 
bench  for  him,  as  he  had  done  once  before,  and  thus  received 
the  blow  upon  his  face  instead  of  his  head,  is  the  demon  who 
assaulted  him  to  be  excused  under  the  plea  of  carelessness? 

It  is  complained  in  the  motion  for  a  new  trial,  that  the 
verdict  is  against  evidence,  and  so  we  think.  It  ought  to 
have  been  doubled,  and  then  it  would  not  have  been  exces- 
sive.  Deducting  every  item  claimed  by  the  defendant,  and 
it  leaves  the  verdict  much  too  small  to  compensate  for  the 
injury,  the  wound,  the  disfiguration,  the  maiming. 

A  more  bold  and  aggravated  case,  of  the  indulgence  of 
angry  passions,  of  lawless  violence  on  the  person  of  a  peace- 
able and  unoffending  man,  has  never  been  before  this  Court, 
or  one  that  calls  more  loudly  for  the  vindicatory  power  of 
the  law. 

Let  the  judgment  be  affirmed. 


A.  J.  BuTTRAM,  plaintiff  in  error,  vs.  Ira  G.  Jackson, 

defendant  in  error. 

L  When  the  solvencj  or  insolvency  of  a  particular  person  is  the  qnes- 
tion  afcissue,  writs  o£  Jieri  facias  against  him  are  admissible  in  evi- 
dence, alihongh  the  fi.  fas,  contain  an  entry  of  the  sale  of  property, 
aud  that  the  proceeds  of  the  sale.were'applied  to  ** older  fi.  fas.,^^ 
without  specifying  to  what  *'  older ^.  /aw."  the  money  was  so  applied. 

^'  What  parties  say  at  the  time  of  making  up  a  settlement  of  accounts 
between  them,  as  to  the  amount  due  from  the  one  to  the  other,  is  a 
part  of  the  res  gestcs,  and  admissible  in  evidence. 
3.  It  is  error  in  the  presiding  Judge,  in  charging  the  jury,  to  assume 

that  any  fact  in  dispute  between  the  parties  has  been  proved. 
^'  W'here  the  verdict  is  strongly  and  decidedly  against  the  weight  of  the 
evidence,  a  new  trial  will  be  granted. 

Afisiunpsit,  in  Carroll  Superior  Court.     Tried  before  Judge 
Hammojjd,  at  October  Term,  1860. 

The  questions  in  this  case  arise  out  of  the  following  state 
<jf  facts: 
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Some  time  in  December,  1857,  Ira  G.  Jackson  8old  to 
Andrew  J.  Buttram  a  mule,  and  received  in  payment  there- 
for two  promissory  notes,  given  by  one  D.  H.  Harris,  one  of 
the  notes  dated  10th  November,  1857,  and  due  twelve 
months  after  date,  payable  to  said  Buttram,  or  bearer,  for  the 
sum  of  $30  00 ;  the  other,  dated  22d  October,  1857,  and 
due  25th  December,  1858,  payable  to  Martha  McElreath,  or 
bearer,  for  $40  00. 

On  the  22d  January,  1859,  Jackson  instituted  suit  in  Car- 
roll Superior  Court,  against  Buttram,  to  recover  the  value  of 
the  mule,  alleging,  in  one  count  of  his  declaration,  that 
Buttram,  at  the  time  of  the  trade,  warranted  the  notes  to  be 
good,  and  that  Harris  was  perfectly  solvent,  and  that  if  the 
notes  were  not  paid  by  Harris  at  their  maturity,  he,  Buttram, 
would  pay  the  amount  due  on  the  same,  whereas,  in  truth 
and  in  fact,  Harris  was  insolvent  at  the  time,  and  afterwards 
absconded,  and  went  to  parts  unknown. 

The  defendant  pleaded  the  general  issue. 

On  the  trial  of  the  case,  the  notes  were  introduced,  and  it 
was  shown  by  the  evidence  that  plaintiff  had  demanded  from 
defendant  payment  of  the  notes  before  the  suit  was  brought; 
that  defendant  admitted  that  he  traded  the  notes  as  good 
notes;  that  at  the  time  of  the  trade,  Harris  owned  land 
worth  from  $600  00  to  $800  00 ;  that  levying  officers  had 
been  to  Harris's,  with  fi,  fas.  against  him,  in  search  of  prop^ 
erty,  but  could  find  none,  and  that  the  fi.  fas.  were  subee^ 
quently  paid  off;  that  Harris  was  deemed  solvent  by  many 
who  knew  him,  although  there  were  some  judgments  agains 
him;  that  Harris,  through  the  defendant,  received  a  li^c 
of  some  $700  00,  in  the  Fall  of  1857 ;  that  when  the  trad 
was  made,  Jackson,  holding  the  notes  in  his  hand,  socretl 
requested?a  bystander  to  take  notice  of  what  he  ^^as  goiu 
to  say  to  Buttram,  and  the  reply  of  the  latter ;  that  Jael 
son  asked  Buttram  if  the  notes  were  good,  and  told  hi 
that  lie  must  indorse  them,  to  which  Buttram  replies 
that  he  would  not  indorse  them,  that  he  had  been  bit  th: 
way  too  oflen,  and  that  Jackson  must  take  the  notes  at  \\ 
own  risk.     The  defendant  proposed  to  prove  by  a  Mritness  vrl 
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was  present^  that  in  the  Fall  of  1857,  a  settlement  of  accounts 
was  made  between  Buttram  and  Harris,  and  that  the  parties 
»a.id,  at  the  time  that  Buttram  was  due  to  Harris  the  sum 
of  $200  00,  that  the  settlement  included  the  legacy  which 
ITarris  received  through  Buttram  as  his  attorney.  Counsel 
for  plaintiff  objected  to  so  much  of  this  testimony  as  related 
to  the.sayings  of  the  parties  as  to  the  amount  due  Harris, 
and  the  objection  was  sustained  by  the  Court,  and  the  testi- 
mony rejected,  and  defendant  excepted. 

Plaintiff,  in  rebuttal,  offered  in  evidence  two  Ji.  fas.  against 
Harris,  one  dated  in  May,  1858,  and  one  in  September,  1868, 
npon  which  there  was  an  entry  of  a  levy  on  a  lot  of  com, 
and  a  further  entry  that  the  corn  was  sold  for  $80  00,  and  the 
money  applied  to  "  older ^.  fas.  This  testimony  was  objected 
to,  on  the  ground  that  the  entry  on  the  fi.  fas.  did  not  speci- 
fy the  **  older^./a«.,"  to  which  the  money  was  applied,  but  the 
Court  overruled  the  objection,  and  admitted  the  fi.  fas,  in 
evidence,  and  defendant  excepted. 

When  the  testimony  and  argument  had  closed,  the  presid- 
ing Judge  charged  the  jury,  **  that  if  the  defendant  told  the 
plaintiff,  at  the  time  of  trading  him  the  notes  on  Harris,  that 
he  considered  Harris  good,  but  that  he  would  not  be  bound, 
yet  he  was  bound,  if  Harris  was  not  good  at  that  time,  if 
Jackson  took  the  notes  on  such  representation,  although  there 
was  no  guaranty  by  defendant  to  stand  good  for  the  notes^ 
the  notes  being  taken  by  Jackson,  who  was  ignorant  of  the 
condition  of  Harris  at  the  time,  and  whose  condition  was 
known  to  Buttram.'' 

The  jury   returned   a   verdict   in   favor   of  plaintiff  for 
$79  05,  it  being  the  principal  and  interest  due  on  the  notes. 
Counsel  for  defendant  then  made  a  motion  for  a  new  trial, 
in  dae  form,  on  the  grounds  following,  that  is  to  say  : 

1st.  Because  the  Court  erred  in  admitting  the  two  fi,  fas, 
aforesaid,  with  the  entries  thereon. 

2d.  Because  the  Court  erred  in  rejecting  the  testimony  as 
to  what  Harris  and  Buttram  said,  whilst  they  were  engaged 
in  making  a  settlement. 
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3d.  Because  the  Court  erred  i'h  his  iustructioDS  to  the 
JU17,  as  before  set  forth. 

4th.  Because  the  verdict  was  contrary  to  the  evidence,  and 
to  the  weight  of  the  evidence,  and  contrary  to  law. 

The  presiding  Judge  refused  the  new  trial^  aad  that  deci- 
sion is  complained  of  as  error. 

Thomas  Chandler,  for  plaintiff  in  error. 

Black  &  Wooten,  W.  W.  &  H.  F.  Mebrell^  oont'a. 

By  the  (hurt. — Jenkins,  J.,  delivering  the  opinion. 

If  either  of  the  grounds  upon  which  a  new  trial  was 
asked  was  tenable,  there  was  error  in  overruling  the  motion. 
We  do  not  think  the  Court  below  erred  in  admitting  the  fi. 
fas.  against  Harris.    One  of  the  facts  in  issue  was  the  insol- 
vency of  Harris.     All  evidence  of  his  indebtedness,  at  that 
time,  was  material  to  the  issue.     Insolvency  results  from  the 
excess  of  indebtedness  above  means  to  pay.     Hence,  when 
that  is  the  issue,  evidence  of  indebtedness  was  just  such  as 
it  behooved  the  party  maintaining  his  insolvency  to  offer. 
For  a  like  reason,  we  think,  the  Court  erred  in  ruling  out 
evidence  of  what  was  said  by  plaintiff  in  error  and  Harris, 
at  the  time  of  a  settlement  between  them,  of  which  there 
was  evidence  before  the  Court.     The  evidence  of  that  settle- 
ment was  to  show  means  in  the  possession  of  Harris,  to  rebat 
the  inference  of  insolvency,  that  might  be  drawn  from  the 
fact  that  there  were  executions  open  against  him;  but  to  ns 
it  seems,  that  to  give  this  evidence  full  force,  to  make  it 
entirely  intelligible  to  the  jury,  those  sayings  should  have 
been  received.     They  were  part  of  the  res  gesUs ;  they  went 
to  show  how  much  was  received  by  Harris  in  that  settle- 
ment, and  in  what  received.     It  would  have  contributed  to 
show  the  extent  of  his  means,  and  thus  aid  in  elucidating 
the  question  of  solvency  or  insolvency. 

Error  was  further  assigned,  in  the  grounds  of  the  motioii 
for  a  new  trial  against  the  charge  of  the  Court  as  set  forth 
in  the  statement. 
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In  that  charge  the  presiding  Judge  deemed  it  necessary,  in 
Jer  to  fiicilitate  the  application  of  the  law  by  the  jury  to 
e  case,  to  advert  to  certain  facts  claimed  by  one  party  to 
ve  been  proven,  but  the  proof  of  which  was  denied  by  the 
ber.  This  practice  is  not  objectionable ;  indeed,  it  is  some- 
nes  necessary,  to  enable  the  jury  to  understand  clearly  the 
lation  existing  between  the  law  and  the  facts  of  the  case ; 
it  the  utmost  caution  should  be  observed  to  guard  the  jury 
;ainst  the  inference,  that  the  Judge  considers  any  disputed 
ct  to  have  been  proven. 

Juries  are  usually  very  open  to  influence  from  the  Bench, 
id  it  is  right  that  they  should  be  so;  but  that  influence 
loald  never  be  extended  to  their  conclusions,  in  matters  of 
.ct«     A  careful  analysis  of  the  charge  under  review  makes 

apparent  that  the  Judge  put  his  reference  to  some  of  the 
icts  hypothetically,  hs  "if  the  defendant  told  the  plaintifl^," 
:c.,  "  if  Harris  was  not  good  at  that  timis,"  etc.,  whilst  his 
^ference  to  other  facts  was  in  terms  which  assume  that  they 
rere  incontestably  proven,  as  "  Jackson,  who  was  ignorant 
f  the  condition  of  Harris,  at  the  time,  and  whose  condition 
-as  Icnoton  to  Buttram,"  etc.  The  hypothetical  is  the  proper 
jrm  of  putting  facts  in  such  cases,  because  it  distinctly  puts 
he  jury  on  the  inquiry  as  to  those  facts;  but  in  relation  to 
xhev  facts,  put  positively  l^fore  them,  put  as  facts  ascertained 
n  the  same  connection,  in  the  same  sentence,  they  are  much 
CSS  apt  to  feel  the  necessity  of  inquiry.  Indeed,  these 
liflerent  modes  of  treating  diflerent  facts,  would  seem  to 
rive  a  double  assurance,  that  they  are  relieved  from  the 
necessity  of  scrutinizing  the  evidence  for  the  proof  of  some 
>f  them:  Ist.  Because  the  Judge  has  treated  them  as 
>roven.  2d.  Because  he  has  cautiously  treated  others  as 
loubtful.  We  think  there  was  error  in  this.  Moreover, 
Ere  cannot  resist  the  conclusion  that  the  verdict  is  against  the 
vveight  of  the  evidence.  The  insolvency  of  Harris,  and  the 
knowledge  of  it  by  the  plaintiff*  in  error,  at  the  time  of  the 
trade  between  the  parties,  are  facts  necessary  to  the  support 
of  the  verdict.  We  think  the  weight  of  evidence  is.  strongh 
and  decidedly  in  favor  of  his  solvency  at  that  time,  a 
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still  more  so  against  any  knowledge  of  such  insolvency  by 
Buttram. 

The  judgment  of  the  Court,  therefore,  must  be  reversed 
and  a  new  trial  ordered. 

Let  the  judgment  be  reversed. 


John  N.  Hicks  et  al,,  plaintiffs  in  error,  vs,  Ignatius  G. 
Foster  and  David  Philpott,  defendants  in  error. 

1.  Upon  the  petition  of  sundry  citizens,  and  the  report  of  Reviewers 
duly  appointed)  the  Inferior  Court  established  a  public  road— two 
other  citizens  complained,  that  they  were  damaged  by  reason  of  the 
road  running  through  their  lands — a  general  order  was  passed,  directing 
the  Sheriff  to  summon  a  jury  of  freeholders,  to  assess  the  damages  in 
terms  of  the  law— the  jury  was  summoned  and  impannelled,  but  failing 
to  agree,  were  discharged — the  Sheriff,  without  other  or  further  order, 
summoned  a  second  jury,  who,  being  impannelled,  assessed  the  damv 
ges  :    Hdd^  That  the  proceeding  was  legal  and  proper. 

Certiorari,  in  Heard  Superior  Court.     Decided  by  Judge 
D.  F.  Hammond,  at  the  September  Term,  1860. 

Mr.  Justice  Lyon  embodies  the  facts  of  this  case  in  the 
opinion  of  the  Court  delivered  by  him. 

Mabry,  for  plaintiff  in  error. 

No  appearance  contra. 

By  the  Court. — Lyon,  J.,  delivering  fhe  opinion. 

James  Rames,  Charles  B.  Duke,  and  others,  petitioned 
the  Inferior  Court  of  Heard,  sitting  for  county  par{K>ses,  to 
have  opened  a  public  road  leading  from  the  Franklin  and 
Liberty  Hill  road  from  or  near  to  where  William  H.  Owen 
formerly  lived,  to  Bur  well  Buttrell's  Mills,  and  thence  on 
to  John  Bard's.  This  petition  was  granted  by  the  Inferior 
Court,  on  the  6th  day  of  March,  1860,  and  Reviewers  ap- 
pointed to  review,  and  make  out  and  report  upon  the  prac* 
ticability   and  utility  of  said  road,  who,   having  perfbrtn- 
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the  daties  required  of  them,  reported  in  favor  of  said 
ad.  The  Inferior  Court,,  on  the  5th  of  June,  1860,  and 
>on  the  hearing  of  the  report,  ordered  that  said  road  be 
tablished,  and  made  a  public  road.  Subsequently,  and  on 
e  same  day,  David  Philpott  complained  that  said  road,  so 
tablished,  went  through  a  portion  of  his  unenclosed  land, 
)d  prayed  that  a  jury  of  freeholders  should  be  summoned 
I  view  and  assess  the  damages  accruing  to  said  land.  Igna- 
us  G.  Foster,  also,  complained  that  he  was  damaged  by  the 
inning  of  said  road  over  his  enclosed  land,  and  he  prayed 
le  ordering  of  a  jury  to  view  and  assess  the  damages  that 
light  be  done  to  him  by  said  road,  both  of  which  petitions 
ere  granted  aud  a  general  order  passed  in  each  case,  of 
hich  the  following  is  a  copy : 

"Let  the  order  issue  to  Sheriff  to  summon  jury  of  free- 
olders  to  assess  damages,  in  terms  of  the  statute,  in  such 
a,-es  made  and  provided."     Signed  by  the  Court, 

A  fiat  was  issued  by  the  Clerk  of  the  Court  to  the  sheriff 
ti  pursuance  of  this  order,  and  the  sheriff,  in  obedience 
hereto,  summoned  a  jury  of  freeholders,  who  assembled  on 
he  30th  of  June,  1860,  to  assess  the  damages.  This  jury, 
xmsisting  of  Walker  Dunson  and  others,  failed  to  agree  on 
he  damages,  and  were  discharged.  The  sheriff,  before  mak- 
ng  return  of  action  of  this  jury,  summoned  another  jury, 
consisting  of  Thomas  Vaughan  and  others,  who  assembled 
m  the  7th  of  July,  1860,  and  upon  due  consideration, 
assessed  the  damages  done  to  the  unenclosed  land  of  David 
Philpott,  by  the  running  of  the  road  over  the  same,  at  $15  00, 
and  to  the  enclosed  land  of  Ignatius  G.  Foster,  at  the  sum 
i/f  $150  00,  and  the  action  of  such  jury,  as  was  also  the 
failure  of  the  first  jury  to  agree,  were  duly  and  properly  re- 
ported to  the  Court. 

The  Inferior  Court,  at  the  July  Term  of  said  Court,  upon 
consideration  of  said  report,  set  aside  the  verdict  of  the  jury, 
on  the  grounds  that  they  had  been  summoned  by  the  sheriff 
without  authority,  and  ordered  that  the  sheriff  proceed  to 
summon  another  jury  of  freeholders  to  assess  damages,  etc. 
The  petitioners  excepted  to  the  ruling  of  the  Inferior  Court 
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in  refusing  to  receive  the  return  of  the  sheriff  and  jurj,  and 
setting  aside  said  verdict,  and  applied  to  the  Superior  Court 
of  said  county  for  a  writ  of  certiorari  to  review  and  reverse 
said  judgment,  and  upon  the  hearing  of  said  application,  at 
the  September  Term,  1860,  the  Judge  of  said  Court  presid- 
ing, afi&rmed  the  judgment  of  the  Inferior  Court,  and  dis- 
missed the  certiorari.  To  this  decision  petitioners  for  the 
road  excepted,  and  bring  the  same  for  review  before  this 
Court  by  bill  of  exceptions. 

The  only  question  in  the  case  is,  whether  the  summoning 
of  the  second  jury  to  assess  the  damages,  the  first  having 
failed  to  agree,  without  a  second  order  from  the  Court,  was 
irregular  and  illegal ;  for  that  is  the  only  complaint  made  to 
their  verdict.  We  think  that  it  was  not.  The  order  was  a 
general  one  to  summon  a  jury  to  assess  the  damages;  the 
thing  to  be  done  was  the  assessment  of  the  damages  by  a 
jury  of  freeholders.  The  first  jury  failed  to  accomplish  the 
purpose  for  which  they  assembled.  The  order  was  still  open 
and  unsatisfied ;  still  operated  upon  the  sheriff  as  a  command, 
and  the  passage,  by  the  Court,  of  a  new  order  to  him  to  do 
the  same  thing  would  have  been  an  unnecessary  and  useless 
form,  without  any  substance  whatever.  The  writ  of  certio- 
rari should  have  been  allowed,  and  the  Inferior  Court  of 
Heard  county  directed  to  review  their  judgment,  and  receive 
and  execute  the  verdict  of  the  jury  as  reported  to  them 
by  the  sheriff,  in  the  absence  of  any  other  valid  objection  to 
the  same  under  the  statute  authorizing  and  requiring  that 
proceeding. 

Let  the  judgment  be  reversed. 
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McGregor  and  Matthis  vs,  Matthis  and  Shelton. 

5.  D.  McGb£GOB  and  J.  H.  Matthis,  assignees  of  Ji.  fa., 
plaintiffs  in  error,  V8.  E.  W.  Matthis,  defendant  in  fi.  fa., 
and  Martin  Shelton,  claimant,  defendants  in  error. 

I.  C.  sold  to  S.  a  lot  of  land,  and'took  a  negotiable  promissory  note  for 
the  pacehase  money,  giving  to  S.  his  bond  for  titles.  G.  sold  the  note 
for  a  Talaable  consideration,  and  withoat  recourse  on  himself,  to  F. 
and  L.  After  the  transfer  of  the  note,  a  judgment  was  rendered 
against  C,  which  was  levied  on  the  land  :  Held,  That  the  land  was 
not  subject  to  the  lien  of  the  judgment. 

Fi,fa.  and  claim,  in  Paulding  Superior  Court,  and  decision 
by  Judge  Hammonj5,  at  the  February  Term,  1861. 

The  facts  of  this  case  are  as  follows,  to-wit : 
On  the  6th  day  of  March,  1858,  Crumpton,  one  of  the 
defendants  in fi.fa.^  sold  the  land  levied  on,  to-wit:  lot  No. 
1287,  In  the  third  district  of  the  third  section,  to  the  claim- 
ant, Shelton,  and  took  Shelton's  negotiable  promissory  note 
for  the  purchase  money,  (^600  00,)  to  become  due  the  25th 
December,  1868,  and  executed  to  Shelton  his  bond  for  titles. 
On  the  14th  of  May,  1858,  Crumpton  sold  the  note  to  Eli- 
jah M.  Field  and  Smith  Lemon  for  a  valuable  consideration, 
and  without  recourse  or  liability  over  against  himself.  On 
the  21st  of  May,  1858,  the  judgment  under  which  the  land 
Nvaa  levied  on  was  rendered,  and  on  the  27th  of  July,  1858) 
Crumpton  executed  a  deed  to  Shelton  for  the  land,  and  took 
up  his  bond,  and  after  that  time  Shelton  paid  off  the  note  in 
full.  Shelton  was  a  co-surety,  with  the  assignees  of  the 
f'  fa.,  on  the  original  notes,  which  were  the  foundation  of 
the  judgment  and  J?. /a.  levied,  and  that  judgment  was  ren- 
dered against  the  assignees  as  well  as  the  other  defendants, 
and  that  the  assignees  paid  off  the  judgment,  took  control  of 
the  same,  and  had  it  levied  on  the  land. 

Upon  this  state  of  facts,  agreed  to  by  the  counsel  of  the 
parties,  the  presiding  Judge  decided  that  the  land  was  not 
Hubject  to  the  lien  of  the  judgment,  and  that  decision  is  the 
CTTor  alleged. 

Geo.  N.  Lester,  for  plaintiffs  in  error. 

W.  W.  &  BL  F.  Mbrbell,  contra. 
Vo^,.  XXXII— 27. 
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By  the  CouH, — Lumpkin,  J.,  deliveriDg  the  opinion. 

From  the  time  that  Crumpton  transferred  the  note  to 
Field  and  Lemon,  he  ceased  to  have  any  interest  in  the  land, 
(Tompkins  vs.  Williams,  19th  Ga.  Reports,  569,)  and  the 
deed  being  executed  to  Shelton  afterwards,  can  make  no 
difference.  In  the  case  of  Ware  against  Jackson,  (19th 
Georgia  Reports,  452,)  one  of  the  Court  who  gave  the  major- 
ity opinion  in  that  case,  said,  '^  Had  the  note  been  transferred 
by  Baker,  (Che  vendor,)  for  a  valuable  consideration,  to  a 
bona  fide  holder,  the  case  would  have  been  different."  In- 
deed, in  the  case  supposed,  the  Court  would  doubtless  have 
been  concurrent.     That  is  this  case. 

Let  the  judgment  be  affirmed. 


Larkin  a.  Allen,  plaintiff  in  error,  w.  Matthew  J. 

Holden,  defendant  in  error. 

1.  The  answer  of  one  defendant  to  a  bill  in  equity  can  not  be  read 
as  evidence  against  his  co-defendant. 

2.'  A  witness  who  is  interested  in  a  recovery  by  the  party  calling  him,  is 
an  incompetent  witness  for  such  party. 

8.  A  deed  is  improperly  admitted  to  record  on  the  probate  of  a  sub- 
scribing witness,  who  simply  states  that  he  saw  the  feoffor  ''  assign  the    , 
deed  for  the  purposes  therein  mentioned ;  also,  he  assigned  the  same  J 
as  a  subscribing  witness." 

4.  A  deed,  not  recorded  within  twelve  months  from  the  date  of  its  execa 
tion,  will  not  take  precedence  of  another  title  from  the  same  vendor 
based  upon  a  bond  for  titles,  and  the  payment  of  the  purchaae,  of 
which  the  feoffee  in  the  deed  had  notice. 

Bill  in  Equity,  in  the  Superior  Court  of  Carroll  countr. 
Tried  before  Judge  Hammond,  at  the  October  Term,  18G0« 

The  record  in  this  case  presents  the  facts  and  questioiM 
following,  viz.:  I 

In  the  year  1828  or  1829,  John  Catlett,  the  drawer,  solJ 
lot  of  land  No.  3,  in  the  6th  district  of  Carroll  ootmty,  J 
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Martin  Berry,  and  received  the  purchase  money,  and  gave 
Berry  his  bond  to  ezecate  a  title  when  the  grant  shonld  be 
taken  out.  Afterward,  Martin  Berry  sold  the  land  to  Jesse 
Berry,  received  the  purchase  money,  and  executed  a  bond  for 
titles.  In  April,  1836,  Jesse  Berry  sold  the  land  to  John 
Dobeon,  and  gave  his  bond  to  make  titles  when  Dobson 
should  obtain  the  grant,  Dobson  paying  the  purchase  money 
at  the  time  of  the  trade.  On  the  14th  of  March,  1839, 
Dobson  sold  the  land  to  Matthew  J.  Holden,  received  the 
purchase  money,  and  transferred  by  written  assignment  the 
bond  of  Jesse  Berry  to  Holden. 

On  the  14th  of  November,  1843,  John  Catlett,  the  drawer, 
sold  the  lot  of  land  to.  Larkin  A.  Allen,  and  executed  a 
deed  of  that  date  to  Allen,  which  deed  was  attested  by 
Larkin  Allen  and  A.  E.  Bond,  as  witnesses,  and  was  regis- 
tered on  the  Ist  day  of  November,  1844,  upon  a  probate  by 
Larkin  Allen,  who  stated  in  his  affidavit  on  the  deed,  "  that 
he  saw  John  Catlett  assign  the  deed  for  the  purpose  therein 
mentioned ;  also,  he  asnigned  the  same  as  a  subscribing  wit- 
ness.^' On  the  9th  of  September,  1848,  the  deed  was  again 
registered  upon  a  proper  and  legal  probate  by  both  of  the 
subscribing  witnesses. 

On  the  12th  of  August,  1845i)^  Holden  bargained  the  land 
to  Lewis  Barton,  who  went  into  possession  of  the  same,  and 
being  unable  to  pay  for  the  land,  the  contract  of  sale  was 
reminded,  and  he  continued  in  possession  as  the  tenant  of 
Holden. 

Allen  brought  an  action  of  ejectment  for  the  land,  against 

Barton,  returnable  to   the  April  Term,   1847,   of  Carroll 

Superior  Court.     Barton  filed  a  bill  in  equity  against  Allen 

and  CSatlett,  setting  up  the  equitable  title  and  claim  herein- 

l^efore  stated,  alleging  that  Allen  bought  the  land  with  full 

notice   of  such   equitable  title,  and  prayed   an   injunction 

against  the  action  of  ejectment  until  the  hearing  of  the  bill. 

This   bill  was  subsequently  dismissed,  and  on  the  6th  of 

'July,  1853,  Holden  filed  a  similar  bill,  alleging  the  same 

£stctB  wad  praying  the  same  injunction. 

Upcm  the  trial  of  this  bill,  the  complainant  offered  in 
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evidence  the  separate  answer  of  John  Catlett,  to  the  bill  filed 
by  Barton  against  Allen  and  Catlett,  for  the  purpose  of 
showing  that  Allen  bought  the  land  from  Catlett  with  a  full 
knowledge  of  the  prior  sale  by  Catlett  to  Martin  Berry,  and 
of  complainant's  equitable  claim  and  title  to  the  land. 
Counsel  for  defendants  objected  to  this  evidence,  on  the 
ground  that  the  answer  of  a  co-defendant,  who  has  no 
interest  in  the  suit,  in  a  former  bill,  filed  by  a  diflPerent  com- 
plainant against  these  defendants,  could  not  be  read  in  evi- 
dence, to  charge  his  co-defendant,  Allen,  with  notice.  The 
Court  overruled  the  objection,  admitted  the  evidence,  and 
defendant  excepted. 

Pending  the  trial,  complainant  offered  in  evidence  the 
depositions  of  Jesse  Berry  to  prove  the  facts  alleged  in 
the  bill,  to  which  counsel  for  the  defendant  objected,  on 
the  ground  that  the  depositions  disclosed  the  fact  that  the 
witness  was  interested  in  the  suit,  the  title  to  the  land 
having  passed  through  him.  The  Court  overruled  the 
objection,  and  admitted  the  testimony,  to  which  defendant 
excepted. 

Plaintiff  also  proved  by  a  witness  that  Allen  admitted  to 
witness  that  he  knew  of  the  outstanding  claim  of  complain- 
ant when  he  bought  the  land  from  Catlett. 

The  answers  of  Allen  and  Catlett  were  read,  and  contained 
a  denial  of  the  material  allegations  of  the  bill. 

The  deed  from  Catlett  to  Allen,  and  the  bond  from  Jesse 
Berry  to  Dobson,  with  the  assignment  of  the  same  to  Holden, 
were  also  in  evidence,  and  it  was  shown  that  the  other  bonds 
for  titles  were  lost ;  that  due  search  had  been  made  for  them, 
and  secondary  evidence  of  their  contents  admitted. 

There  was  much  other,  evidence  admitted,  which  it  is 
unnecessary  to  set  out  in  this  statement. 

Amongst  other  things,  the  presiding  Judge  charged  the 
jury,  *'that  unless  the  defendant's  deed  was  regularly  recorded 
within  twelve  months,  it  could  take  no  precedence  tinder  the 
Registry  Act." 

The  jury  returned  a  verdict  for  the  complainant,  and 
defendant  moved  for  a  new  trial  on  the  grounds : 
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1st.  Because  the  jury  found  contrary  to  law,  contrary  to 
the  evidence,  and  contrary  to  the  weight  of  evidence. 

2d.  Because  the  Court  erred  in  admitting  in  evidence  the 
answer  of  Catlett  to  the  bill  filed  by  Barton,  as  hereinbefore 
set  forth.  ' 

3d.  Because  the  Court  erred  in  admitting  the  depositions 
of  Jesse  Berry  as  heretofore  stated,  he  being  interested  in 
the  result  of  the  suit. 

4th.  Because  the  Court  erred  in  charging  the  jury  as 
aforesaid. 

5th.  Because  the  Court  also  charged  the  jury  that  a  pro- 
bate to  a  deed  was  insufficient  to  admit  it  to  record,  when 
the  probating  witness  failed  to  state,  in  his  affidavit  of  pro- 
bate, that  he  saw  the  other  subscribing  witness  also  sign  the 
deed,  complainant's  counsel  having  permitted  the  deed  to  go 
in  evidence  for  what  it  was  worth,  and  the  deed  having  been 
properly  probated  thereafter.. 

The  Court  refused  the  new  trial,  and  that  refusal  is  the 
error  assigned  in  the  bill  of  exceptions. 

Burke  &  Black,  and  G.  J.  Wright,  for  plaintiff  in 
error. 

B.  D.  Thomason  and  Latham,  contra. 

By  the  Court. — Lyok,  J.,  delivering  the  opinion. 

Larkin  A.  Allen  commenced  an  action  of  ejectment  in  the 
Superior  Court  of  Carroll  county,  for  lot  of  land  number 
fbree,  (3,)  in  the  sixth  district  of  that  county,  against  Lewis 
Barton,  the  tenant  in  possession.     Pending  that  action,  Bar- 
ton filed  a  bill  in  equity  against  one  John  Catlett,  the  drawer 
of  the  lot,  and  Allen,  the  plaintiff  in  ejectment,  setting  up 
an  eqaitable  title  to  the  lot  in  himself,  and  enjoining  the 
actKm  at  law.     This  bill  was  dismissed  after  it  had  been 
answered  separately  by  Catlett  and  Allen.     A  new  bill  was 
then  filed  by  Matthew  J.  Holden,  under  whom  Barton  held, 
setting  the  eqaitable  title  as  being  in  him,  and  not  in  Barton, 
ao^inst  the  same  persons. 
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On  the  trial  of  this  latter  bill  in  equity,  the  oomplainaDt 
offered  in  evidence  the  separate  answer  of  Catlett  to  the  first 
bill;  filed  by  Barton,  and  the  Court,  against  the  objection  of 
counsel  for  Allen,  allowed  the  same  to  be  read  to  the  jury  as 
evidence  against  Allen.     This  decision  was  erroneous.    The 
main  issue  was  between  Holden  and  Allen.    Catlett  had  do 
real  interest  in  the  suit,  except  as  to  the  former  owner  of  the 
lot.     Both  parties  claimed  under  him,  but  he,  Catlett,  neither 
claimed,  nor  bad,  any  interest  in  the  land.     It  is  a  strict  rule 
that  the  answer  of  one  defendant  shall  not  be  read  in  evi- 
dence against  another,  not  even  as  to  cost,  the  reason  being, 
that  there  is  no  issue  between  the  parties,  and  there  has  been 
no  opportunity  of  cross-examination.     Gresley's  Equity  Evi- 
dence, 29.     Cherutt  vs.  Jones,  6  Madd.   Ch.  Bep.,  268. 
Jones  vs.  Tublerville,  2  Ves.,  11. 

The  title  set  up  by  the  complainant  is,  that  Catlett  sold  the 
claim,  in  1828  or  1829,  to  Martin  Berry,  for  $35  00,  received 
payment,  and  made  a  bond  for  title;  that  Martin  Berry  after- 
wards sold  and  conveyed  the  land  by  bond  to  Jesse  Berry  ; 
that  bond,   with  the  one  from  Catlett  to  Martin,  and  that 
from  Martin  to  Jesse  Berry,  have  been  lost;  that  in  1836, 
Jesse  Berry  sold  and  conveyed  the  land,  by  bond,  to  John 
Dobson,  who  afterwards  sold  and  conveyed  the    land,  by 
assignment  of  the  bond,  to  the  complainant.     This  bond  is 
exhibited  to  the  bill,  from  which,  it  appears  that  Jesse  Berry 
obligates  himself  therein,  in  the  sum  of  one  thousand  dollars, 
to  make  titles  to  the  obligee,  Dobson. 

2.  Complainant  offered  Jesse  Berry  as  a  witness,  (his  tes- 
timony being  taken  by  interrogatories,)  to  prove  the  ssAe  \>y 
Catlett  to  Martin  Berry,  and  the  one  by  Martin  to  himself — 
the  execution  and  loss  of  the  bond  for  title.     The   Court 
below  admitted  the  same  to  go  to  the  jury  as  evidence  against 
the  objection  of  the  defendant.     The  objection  to   the  testi- 
mony should  have  been  sustained,  as  Jesse  Berry  was  clearly 
interested-  in  the  recovery  being  had  by  the  partj-  calling 
him,  and  therefore  incompetent ;  for,  if  complainajit   failed 
to  recover,  the  liability  of  Jesse  Berry  on  his  bond  for  titb 
would  be  fixed  and  certain. 
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3.  The  deed  from  John  Catlett  to  the  defendant,  Larkin 
A.  Allen,  for  the  lot  in  controversy,  dated  the  14th  of  Novem- 
ber, 1843,  executed  in  presence  of  one  Larkin  Allen  and 
A.  E.  Bond,  was  admitted  to  record  on  the  1st  of  Novem- 
ber, 1844,  on  the  affidavit  of  Larkin  Allen,  that  he  saw  John 
Catlett  assign  the  within  deed  for  the  purposes  therein  men- 
tioned ;  also,  he  assigned  the  same  as  a  subscribing  witness. 
This  deed  was  improperly  admitted  to  record  on  this  probate, 
on  account  of  the  defectiveness  of  the  probate,  in  this,  that 
it  contained  no  statement  of  a  delivery  of  the  deed,  or  of  its 
being  signed  by  the  other  witness  as  a  subscribing  witness. 
SeeRushin  vs.  Shield  and  Ball,  11  Ga.  Reports,  636.  So  the 
Court  below  ruled,  but  no  point  was  made  on  this  ruling,  as 
the  deed  was  again  recorded  on  the  9th  of  September,  1848, 
on  the  affidavit  of  both  the  subscribing  witnesses,  containing 
all  the  requisites  of  the  law. 

On  this  state  of  facts,  as  to  the  record  of  the  deed,  the 

Court  below  charged  the  jury,  that  defendant's  deed   not 

having  been  regularly  recorded,  within  twelve  months  from 

execution,  it  could  not  take  precedence  over  complainant's 

title,  (if  he  had  one,)  under  the  Registry  Act.     We  think  that 

this  charge  states  the  law  on  this  subject  correctly.     It  is 

true  that  the  complainant  sets  up  no  deed  from  Catlett,  the 

drawer,  under  which  he  held  or  claimed,  but  he  does  set  up 

claim  ander  a  sale  and  purchase  from  Catlett,  the  payment  of 

the  purchase  money,  and  a  bond  for  title,  in  order  to  take 

precedence  over  such  a  title,  if  there  be  any  such  in  fact,  by 

a  subsequent  deed,  under  the  Registry  Act,  such  subsequent 

deed  must  be  regularly  and  properly  recorded  within  twelve 

months. 

Let  the  judgment  be  reversed. 
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Thomas  C.  Robertson,  plaintiff  in  error,  vs.  The  State 

OF  Georgia,  defendant  in  error. 

The  fact  that  R.  is  present  and  assists  in  the  butchering  of  a  stolen  hog— 
.  at  the  request  and  by  the  direction  of  another,  at  whose  house  the 
butchering  is  done,  he  not  knowing  that  the  hog  is  stolen— is  not 
sufficient  to  warrant  a  conviction  of  R.  for  simple  larceny,  especially 
when  the  owner  comes  up  during  the  time,  sees  the  hog,  and  makea 
no  objection,  nor  lays  any  claim  to  the  animal. 

Indictment  for  simple  larceny,  in  Lumpkin  Superior 
Court.    Tried  before  Judge  Rice,  at  the  July  Term,  1860. 

Thomas  C.  Robertson,  Adeline  Beck,  and  Sarah  G.  Beck, 
were  jointly  indicted  in  Lumpkin  Superior  Court,  for  simple 
larceny,  consisting,  as  the  indictment  alleged,  in  wrongfully 
and  fraudulently  taking  and  carrying  away  a  certain  bog; 
belonging  to  Rice  Arnold,  with  intent  to  steal  the  same. 

The  defendants  elected  to  be  tried  separately,  and  Thomas 
C.  Robertson  was  put  upon  his  trial,  upon  which  the  follow- 
ing evidence  was  adduced,  to-wit : 

EVIDENCE  FOR  THE  fiTIATE. 

Rice  Abnold,  the  prosecutor,  testified:  That  the  hog 
described  in  the  indictment  was  in  his  pen  with  his  fattening 
hogs,  on  or  about  the  26th  of  November,  1858,  in  the  county 
of  Lumpkin,  and  that  it  got  out  of  the  pen  ;  that  he  has  not 
seen  it  since,  unless  he  saw  it  on  that  day  at  Sarah  Beck's 
house,  afler  it  was  butchered;  that  on  that  day,  at  Sarah 
Beck's  house,  in  said  county,  he  saw  a  hog,  fresh  slaughtered 
and  cut  up,  on  the  table ;  that  Adeline  Beck  put  the  head 
of  the  hog,  some  pieces  of  the  meat,  and  a  portion  of  the 
leaf  fat,  into  a  sack,  and  took  it  to  her  house,  which  was  in 
sight ;  that  whilst  she  was  putting  the  meat  into  the  sack, 
she  stood  with  her  back  to  the  witness,  so  that  he  could  not 
see  the  condition  of  the  head ;  that'  the  hog  mentioned  in 
the  indictment  was  the  property  of  witness,  and  worth 
85  00. 

One  Floyd  testified :  That  he  was  working  for   Rice 
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Arnold,  and  early  in  the  morning  of  the  26th  of  November, 
1858,  he  went  from  Arnold's  to  Sarah  Beck's,  some  mile 
distant,  and  saw  said  Thomas  C.  Robertson,  Sarah  Beck,  and 
Adeline  Beck,  cleaning  the  hog  that  got  out  of  Rice  Arnold's 
pen,  which  seemed  to  have  just  been  killed;  that  the  ears 
were  cat  off  from  the  head  of  the  hog,  and  seemed  to  be 
freshly  done;  that  when  he  got  there,  they  had  just  com- 
menced to  take  the  hair  from  the  hog,  and  had  only  taken  it 
from  a  place  on  the  shoulder,  about  as  large  as  the  witness' 
two  hands. 
Here  the  State  closed  its  testimony. 

EVIDENCE  FOR  DEFENDANT. 

William  D.  Beck  testified :  That  he  was  a  nephew  of 
the  defendant ;  that  Sarah  Beck  is  the  mother  of  an  illegiti- 
naate  child,  eight  or  ten  years  old,  which  Arnold,  the  prose- 
cutor, acknowledges  and  recognizes  as  his,  and  has  aided  in 
the  support  of  Sarah  Beck  and  the  child,  by  furnishing  her 
with  provisions;  that  in  April,  1858,  Sarah  Beck  sent  wit- 
ness to  Arnold's  for  some  corn,  and  Arnold  said  he  would 
let  her  have  the  corn,  but  that  he  must  pretend  to  buy  it,  in 
order  to  prevent  suspicions  on  the  part  of  Arnold's  wife ; 
that  the  witne3S  refused  to  do  so ;  that  Arnold  then  said  he 
would  take  a  large  turn  of  corn  to  the  mill,  and  leavrfa  por- 
tion of  it  for  Sarah ;  that  on  the  same  day  the  witness  and 
Arnold  w6nt  by  Sarah  Beck's  house,  and  she  told  Arnold 
that  she  had  one  of  his  shoats  in  the  pen,  to  which  Arnold 
replied,  that  she  had  nothing  to  feed  it  with,  to  turn  it  out, 
and  he  would  give  her  a  good  hog  in  the  fall. 
Sarah  G.  Beck  testified :  That  she  is  the  mother  of  an 

» 

illegitimate  child,  now  about  ten  years  old,  of  which  Rice 
Arnold  is  the  father,  and  so  recognizes  himself,  which  recog- 
nition was  known  to  Thomas  C.  Robertson,  Adeline  Beck, 
and   Jfartin   Chambers,   before   the   hog   was   taken;    that 
AmoM  Jhad  frequently  sent  her  things  from  the  store,  and 
furaished  her  with  meat  and  meal,  and  had  left  corn  at  the 
niiJI  fer  her^  and  had  given  her  a  hog,  the  fall  before ;  that 
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in  1857  and  1858^  Arnold  frequently  furnished  her  with 
corn  and  meal,  by  carrying  a  large  turn  to  Mr.  Castleberry^s 
mill,  kept  by  Mr.  McClane,  and  leaving  a  portion  of  it  for 
her;  that  he  frequently  furnish^  her  with  meal  in  that  way, 
in  order  to  prevent  his  wife  from  knowing  that  he  was 
furnishing  her  with  meal ;  that  he  furnished  her  with  nearly 
all  the  meal  she  used  in  1858,  in  that  way ;  that  Arnold  told 
the  witness  to  take  a  good  hog  of  his  out  of  the  woods  and 
kill  it,  but  to  be  careful  not  to  let  his  wife  know  it;  that  she 
took  this  hog  and  put  it  inside  of  her  enclasure,  and  asked 
Robertson  and  Adeline  Beck,  her  brother-in-law  and  sister, to 
help  her  to  butcher  it,  which  they  did ;  that  she  told  Robert- 
son to  cut  off  the  hog's  ears  to  prevent  it  being  known  that 
it  was  Arnold's  hog,  and  his  wife  thus  find  it  out;  that 
Robertson  did  cut  off  the  ears,  according  to  her  direction; 
the  witness  did  the  same  thing  with  the  hog  Arnold  gave 
her  the  fall  before ;  that  Robertson  got  none  of  the  meat, 
and  what  he  did  was  an  act  of  kindness  to  witness. 

Adeline  Beck  testified  to  substantially  the  same  facts  as 
Sarah  G.  Beck. 

Martin  Chambebs  testified:  That  he  was  present  and 
heard  the  conversation  between  Rice  Arnold  and  William 
D.   Beck  about  the  corn,   as  testified   to  by  William  D. 
Beck ;  that  in  1857,  one  of  Rice  Arnold's  hogs  got  with 
old  nfcn  Beck's  stock,  and  some  of  the  old  man's  family 
claimed  it,  and  there  was  some  difiiculty  about  the  hog 
which  was  not  marked ;  Arnold  said  the  hog  was  his,  bat 
that  as  it  was  not  marked,  he  would  have  no  contention 
about  it,  but  that  if  they  ever  took  any  of  his  marked  hogs, 
he  would  prosecute  them ;  the  hog  the  contention  oocurred 
about,  was  a  shoat,  weighing  some  sixty  pounds;  that  wit- 
ness aided  in  butchering  the  hog  named  in  this  prosecution, 
and  the  ears  were  cut  off  after  the   hog  was  killed  and 
cleaned,  and  as  they  cut  it  up. 

James  M^^Clane  testified :  That  he  kept  the  mill  of  Mr. 
Castleberry  for  a  year  or  more  previous  to  November  26th, 
1858,  and  that  Arnold  left  a  half  bushel  of  corn  at  the  mill 
for  Sarah  Beck,  telling  witness  to  give  it  to  her,  when  she 
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came  afler  it ;  that  he  ground  the  com  and  Sarah  Beck  came 
and  took  it  away ;  that  this  is  all  the  corn  Arnold  ever  left 
at  the  mill  for  Sarah  Beck,  whilst  witness  kept  the  mill. 

Upon  this  this  testimony  the  jury  found  Robertson  guilty. 

Counsel  for  Robertson  then  moved  for  a  new  trial  on  the 
ground: 

That  the  jury  found  contrary  to  evidence,  and  greatly 

against  the  weight  of  evidence. 
The  Court  refused  the  new  trials  which  is  the  error  alleged. 

Mabtix  &  Irwin  and  Lester,  for  plaintiff  in  error. 

No  appearance  for  defendant  in  error. 

By  the  Court, — Lyon,  J.,  delivering  the  opinion. 

We  think  the  Court  below  ought  to  have  sustained  the 
motion  for  a  new  trial  in  the  case,  on  the  ground  that  the 
verdict  was  against  the  evidence.     If  the  hog  was  stolen, 
(of  which  there  is  some  doubt,)  it  is  very  clear  that  the 
defendant,  Robertson,  had  no  hand  in  it.     The  only  connec- 
tion he  had  with  the  matter  was  to  assist  his  relative,  Sarah 
G.  Beck,  in  its  butchering,  and  at  her  request.     What  he  did 
was  by  her  direction,  and  in  the  day  time,  with  no  attempt 
at  any  concealment,  unless  it  was  in  cutting  off  the  ears  of 
the  hog — and  this  was  done  at  the  request  of  Sarah  Beck, 
and  on  such  an  apparently  good  reason,  at  the  time,  as  was 
sufficient  to  have  disarmed  the  suspicions  of  the  most  scrupu- 
lously honest.    Besides,  Rice  Arnold,  the  prosecutor  and 
owner^   came  up  at  the  time,  witnessed  the  cleaning  and 
batchering  of  the  hog,  without  objection  or  remark.     How 
could  Robertson  believe,  under  the  circumstances,  that  the 
hog  was  stolen  ? 
Let  the  judgment  be  reversed. 
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Pleasant  M.  Compton,  plaintiff  in  error,  vs.  Jambs  Cas- 
sada, defendant  in  error. 

1.  The  mere  verbal  declarations  of  C,  in  whom  vests  the  legal  title  for 
a  lot  of  land,  that  I.,  with  another,  are  interested  with  him  in  that  &iid 
other  lots— that  this  lot,  and  others,  were  bought  by  him  on  speculation, 
and  that  I.  and  another  had  an  interest  with  him  in  the  lots  as  partners, 
are  not  sufficient  to  pass  the  title,  legal  or  equitable,  to  one  of  the  lots, 
out  of  C,  and  vest  it  in  L,  or  his  assigns. 

2.  If  one  sell  and  convey  land,  in  his  individual  name,  such  sale  and 
^J^     conveyance  will  not  pass  the  title  of  one  for  whom  he  may  be  autho^ 

ized  to  sell  such  land. 

3.  The  recollection  of  one  witness  that  he  had  seen  a  letter  from  C.  to 
I.,  authorizing  I.  to  sell  a  lot  of  land  for  him  at  a  particular  price, 
which  letter  has  been  lost,  is  too  imperfect  and  uncertain  to  jastlfj 
and  protect  a  sale  and  conveyance  by  I,  as  the  agent  of  C. 

4.  A,  continuance  will  not  be  allowed  on  account  of  the  absence  of 
papers,  etc.,  caused  by  change  of  counsel,  or  the  neglect  of  the  client 
to  attend  to  his  case. 

In  equity,  in  Fannin  Superior  Court.     Tried  befot^  Judge 
RiOE,  at  the  October  Term,  1860. 

This  was  a  bill  in  equity,  filed  by  James  M.  Cassada,  against 
Pleasant  M.  Compton,  alleging  that  said  Compton,  Russell 
Candon,  and  John  Jones,  were  partners  in  granting  reverted 
lands,  located  in  the  Cherokee  purchase  of  Georgia ;  that 
complainant  can  not  set  forth  the  precise  terms  of  such  part- 
nership ;  that  amongst  divers  lots  of  land,  granted  under 
said  partnership  agreement,  was  lot  of  land  No.  123,  in  the 
8th  district  of  originally  Cherokee,  then  Gilmer,  and  now 
Fannin  county ;  that  according  to  the  partnership  agreement, 
the  grants  to  all  the  land  granted  as  aforesaid,  were  issued  in 
the  name  of  Compton  alone;  that  a  distribution  or  division 
of  the  lands  granted  aforesaid,  was  had  between  the  said 
Compton,  Cannon  and  Jones,  in  which  division  the  lot  of 
land  aforesaid  fell  to  Jones,  and  that  Compton,  although 
holding  the  legal  title,  held  it  as  the  trustee  of  Jones,  and 
wrote  to  Jones  that,  at  any  time  he  could  make  sale  of  said 
lot ;  that  he,  Compton,  would  execute  a  deed  of  conveyance 
to  Jones,  or  to  any  one  else  that  he  might  direct;  that  under 


ATLANTA,  MARCH  TERM,  1861.  429 

Compton  vs.  Gassada. 

hese  circumstances,  Jones  sold  the  land  to  John  Cassada,  and 
xecuted  a  bond  to  make  titles  to  the  same^  receiving  from 
Cassada  the  sum  of  fifty  dollars,  the  purchase,  price  agreed 
m,  and   also  showing  to  said  John  Cassada  the  letter  of 
I^omplon,  directing  Jones  to  sell  the  land,  and  promising  to 
nake  a  deed  either  to  Jones  or  to  any  one  that  he  might 
iirect ;  that  afterwards  John  Cassada  sold  the  land  to  com- 
plainant, receiving  payment  therefor,  and  assigning  to  com- 
plainant Jones's  bond;  that  afterward,  Jones  exhibite<1  the 
said  letter  of  Compton  to  complainant,  and  made  complain- 
ant a  deed,  and  took  up  his  bond  for  titles ;  that  under  this 
purchase,  the  complainant,  in  good  faith,  entered  upon  the 
land,  cleared  and  enclosed  the  same,  placed  buildings  and 
other  valuable  improvements  thereon,  increasing  the  valpe 
of  the  land  to  the  sum  of  $500  00 ;  that  Compton  was  aware 
of  the  purchase  of  the  land,  and  the  circumstances  under  which 
l\e  purchased  it,  and  the  improvements  placed  upon  it,  and 
interposed  no  objection  thereto;  that  Cannon  has  received 
his  full  share  of  the  lands  granted  under  the  partnership 
agreement,  and  has  no  further  interest  in  the  land,  and  that 
Jones  has  removed  to  California,  and  is  insolvent,  and  unable 
to  respond  to  complainant  on  the  warranty  in  his  deed,  and 
if  he  was,  the  damages  in  an  action  on  the  warranty  would 
not  compensate  complainant  for  the  improvements  placed  upon 
the  land  ;  Compton  has  been  applied  to  for  a  deed,  and 
refused  to  make  it,  but  on  the  contrary,  has  commenced  an 
action  of  ejectment  against  complainant  for  the  land. 

The  bill  prays  a  discovery;  and  that  Compton  may  be 
compelled  to  make  complainant  a  deed ;  and  that  the  action 
of  ejectment  be  perpetually  enjoined. 

Compton  filed  his  answer  to  the  bill,  in  which  he  states: 
That  between  himself  and  Cannon  thefe  was  a  partnership 
like  that  alleged  in  the  bill,  under  which  lands  were  granted, 
and  among  them  the  lot  in  question;  that  the  grant  fees 
were  paid  by  defendant,  and  Cannon  afterward  released  his 
interest  to  defendant,  whereby  he  was  the  sole  and  entire 
owner  of  the  land ;  that  Jones  never  was  connected  in  any 
manner  with,  or  had  any  interest  in,  the  lands  granted, 
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either  as  partner  or  otherwise ;  that  the  facts  in  relation  to 
the  letter  written  by  defendant  are :  that  Jones  knowing  that 
defendant  was  the  owner  of  the  land,  opened  a  negotiation 
with  defendant  for  the  purchase  thereof,  and  defendant 
replied  by  writing  to  him  that  his  price  for  the  land  was 
$160  00,  and  that  he  was  willing  to  convey  it  for  that  sum, 
to  Jones,  or  any  one  else  he  might  Qame;  that  he  admits 
the  sale  by  Jones  to  John  Cassada,  and  by  John  Cassada  to 
complainant,  as  well  as  the  pendency  of  the  action  of  gect- 
ment,  but  denies  that  the  improvements  put  upon  the  land 
were  with  the  authority  of  defendant,  or  induced  by  any  act 
or  word  of  his,  but  put  there  foolishly  by  complainant,  under 
a  purchase  from  one  who  had  no  interest  in  the  land. 

When  the  case  was  called  for  trial  a  motion  was  made  to 
continue  the  same,  by  the  defendant. 

The  motion  was  based  upon  statements  made. by  William 
Martin,  one  of  the  defendant's  counsel,  that  the  defendant 
resided  in  Milledgeville,  at  a  great  distance  from  the  Court, 
and  had  confided  the  management  of  the  case  to  his  counsel; 
that  the  counsel  originally  employed  by  defendant  bad 
ceased  to  attend  the  Court,  and  that  he,  Martin,  was  but 
recently  employed,  to-wit:  awhile  before  the  last  term  of 
the  Court ;  that  he  was  informed  and  believed,  that  Abda 
Johnson,  former  counsel  of  defendant,  had  in  his  possession 
certain  letters,  written  by  John  Jones  to  defendant,  before 
defendant  wrote  to  him,  by  which  he  expected  to  show  that 
Jones  did  not  claim  the  land,  but  recognized  defendant  as 
the  owner ;  that  the  defendant's  counsel  had  been  changed 
three  or  four  times,  and  that  he,  Martin,  had  not  had  time 
or  opportunity  to  obtain  the  letters. 

This  motion  to  continue  was  overruled  by  the  presiding 
Judge.  • 

On  the  trial,  complainant,  after  accounting  for  the  non- 
production  of  the  originals,  proved  the  contents  of  two 
letters,  written  by  defendant  to  John  Jones,  in  the  year  1849 
or  1850,  authorizing  him  to  sell  certain  lands  in  Fannin 
county,  amongst  which  was  the  lot  in  dispute ;  that  in  both 
letters,  a  price  was  mentioned,  which  the  witness  did  not 
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recollect ;  that  CaDnon  and  Jones  both  said,  that  they  and 
defendant  were  in  partnership  in  granting  lands,  the  terms 
of  which  were :  that  Cannon  and  Jones  were  to  furnish  num- 
bers, and  defendant  was  to  take  out  the  grants,  and  that 
CaDnon  and  Jones  were  to  refund  their  part  of  the  grant 
fees,  and  the  land  was'  to  be  equally  divided  between  the 
three;  that  Jones  did  furnish  numbers,  the  land  in  dispute 
being  one,  and  that  Jones  had  frequently  dealt  in  lands  as 
partner  of  defendant 

The  complainant  also  proved,  by  three  witnesses,  that 
defendant  said  that  he  and  Cannon  and  Jones  had  granted 
lands  in  partnership,  Jones  and  Cannon*furnishing  numbers, 
and  he  taking  out  the  grants,  and  that  the  lands  were  to  be 
divided  after  the  grant  fees  were  returned ;  to  two  of  the 
witnesses,  Compton  said,  that  he  had  authorized  Jones  to 
sell  the  lot  m  dispute,  and  that  he  could  not  sell  it  until  he 
beard  from  Jones. 

It  was  also  proven  by  complainant,  that  he  had  gone  into 
po^ession  of  the  land,  and  made  valuable  improvements. 

The  grant  to  Compton,  and  the  deed  from  Jones  to 
Cassada,  were  also  in  evidence. 

Pending  the  trial,  complainant's  counsel  tendered  to 
defendant's  counsel  $9  '50,  with  interest,  as  Jones'  part  of 
the  grant  fee,  which,  after  remaining  a  short  time  on  the 
table,  and  not  being  taken  up  by  defendant's  counsel,  was 
taken  back  by  complainant's  counsel. 

When  the  testimony  closed,  counsel  for  defendant  requested 
the  Court  to  charge  the  jury : 

"That  if  defendant  authorized  Jones  to  sell  the  land  at  a 
specific  price,  and  the  money  to  be  paid  to  Compton,  Jones 
ooald  not  bind  Compton  by  selling  at  a  less  price." 

The  Court  refused  so  to  charge.  • 

The  jury  found  for  the  complainant,  and  counsel  for 
defoidant  moved  for  a  new  trial,  on  the  grounds : 

hL  Because  the  Court  erred  in  refusing  the  continuance 
moved  for  by  defendant's  counsel. 

Sd.  Because  the  Court  erred  in  refusing  the  charge  re- 
quested by  defendant's  counsel. 
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3d.  Because  the  jury  found  greatly  against  the  weight  of 
evidencer 

The  new  trial  was  refused,  and  that  refusal  is  the  error 
assigned  in  this  case. 

Fain  &  Martin,  (by  Eazzrd,)  for  plaintiff  in  error. 

Brown,  (by  Lester,)  for  defendant  in  error.  - 

By  the  Court. — Lyon,  J.,  delivering  the  opinion. 

Pleasant  M.  Compton  commenced  an  action  for  the  re- 
covery of  lot  of  land  No.  123,  in  the  8th  district,  second 
section  of  originally  Cherokee,  now  Fannin  county,  agaiost 
James  M.  Cassada,  the  tenant  in  possession,  pending  which, 
Cassada  filed  a  bill  in  equity  to  enjoin  said  action  for  relief 
against  the  same,  in  which  he  alleged  that  Compton,  one 
Russell   Cannon   and   John   Jones,   granted   this  lot,  with 
others,  in  partnership,  the  grant  to  which  was  taken  out  in 
the  name  of  Compton.     That  subsequently,  a  division,  by 
agreement,  was  had  between  the  parners,  and  this  lot,  with 
another,  fell  to  the  share  of  John  Jones,  and  Compton  con- 
tinued to  hold  the  title  thereto  in  his  name,  as  naked  trustee 
for  the  use  of  Jones,  but  agreed  to  make  titles  for  said  lot,  to 
whomsoever  he,  Jones,  might  sell  the  same,  and  that  Comp- 
ton had  written  him  (Jones)  a  letter,  stating  his  willingness  to 
make  a  title  to  him,  or  his  assigns,  as  said  lot  belonged  to 
him,  Jones;  that  if  Jones  desired  to  sell  said  land,  to  do  so 
at  any  time,  and  that  he,  Compton,  would  make  a  deed  for 
the  same  to  Jones,  or  his  vendee.     That  the  letter  has  been 
lost.     The  bill  further  alleges,  that  Jones,  on  the  faith  of 
this  letter,  which  he  exhibited,  sold  the  lot  to  John  Cassada 
for  fifly  dollars,  and  ^ve  his  bond  for  titles,  which   bond 
John  Cassada  transferred  to  James  M.  Cassada,  the  complain- 
ant, and  Jones  subsequently  made  his  deed,  and  took  up  that 
bond.     The  bill  asks  for  discovery  from  Compton,   a  pa*- 
petual  injunction  as  to  the  action  of  ejectment,  and   that 
Compton  be  decreed  to  execute  his  deed  to  the  complaiuants 
for  the  lot  in  controversy. 
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Compton,  by  his  answer,  denied  that  the  lot,  or  any  other, 
was  granted  to  him  as  a  partner  of  Jones  and  Cannon,  but 
that  it  was  granted  to  him  on  an  understanding  with  Cannon, 
that  he  was  to  have  an  interest,  but  that  Jones  was  no  party 
or  privy  to  such  understanding  or  agreement;  that  his  name 
was  unknown  to  him  in  that  or  any  other  oonnection  until 
long  aflerwards ;  that  Cannon  had  remitted  to  him  all  his 
interest  or  claim  in  this  and  all  other  lots ;  and  that  he,  the 
(»mplainant,  became  the  exclusive  owner  of  the  equitable,  as 
he  was  of  the  legal,  title;  that  he  never  wrote  to  Jones  any 
«uch  letter  as  that  stated  in  the  bill;  on  the  contrary,  Jones 
had  written  him,  proposing  to  purchase  the  land,  and  that 
he  replied  that  he  would  convey  the  land  on  the  payment  to 
him  of  the  sum  of  $160  00;  that  he  has  written  no  other, 
or  to  any  other  purport. 

The  parties,  being  thus  at  issue,  went  to  trial  on  the  equity 
cause,  at  the  October  Term,  1860,  of  Carroll  Superior  Court. 
Complainant  proved  by  E.  W,  Chastain  that  he  heard  s^^omp- 
ton  say  that  Jones  and  Cannon  had  furnished  him  with  the 
number  of  this  lot  and  others ;  that  they  were  all  interested, 
and  he  had  authorized  Jones  to  sell  this  lot,  and  would  not 
sell  it  until  he  heard  from  Jones ;  by  B.  F.  Chastain  that  he 
beard  Compton  say  that  Cannon  and  Jones  furnished  him 
with  this  number  and  others ;  that  they  were  to  have  the 
lots  on  speculation,  and  that  he  had  authorized  Jones  to  sell 
thi^  and  the  Neal  lot ;  that  defendant  had  gone  into  the  pos- 
^fission,  and  made  improvements  on  the  lot.     John  B.  Chas- 
tain proved  that  Compton  told  him  that  Jones  and  Cannon 
were  to  have  an  interest  in  the  lot ;  that  Jones  had  no  right 
to  sdl  the  lot,  he  had  paid  nothing ;  Compton  was  to  furnish 
money  and  grant  the  land,  Jones  and  Caiyion  were  to  furnish 
naniberB,and  refund  the  money.     Complainant  proved  furth- 
*"'r  by  Samuel  Jones,  the  father  of  John  Jones,  that  he  was 
acquMited  with  the  handwriting  of  Compton,  and  had  seen 
two  kiteiB  from  Oompton  to  his  son,  John  Jones,  authorizing 
Johji  jFonea  to  sell  the  lot  in  controversy  and  another,  at 
"^pecJfle  prices,  which  he  does  not  recollect ;  the  letter  said 
nothing  about  a  partnership  in  the  lands  that  he  recollects, 
Tou  xxxn— 28. 


434  SUPREME  COURT  OF  GEORGIA. 

Gompton  vs.  Cassada. 

though  his  son  had  told  hitn  that  such  a  partnership  did 
exist.  The  letters  were  lost  while  in  his  possession^  or  that 
of  his  wife,  for  safe  keeping. 

The  complainant  also  put  in  evidence  a  quit-claim  deed 
from  John  Jones  to  himself  for  this  lot  of  laud,  dated  20th 
October,  1850. 

1.  On  this  evidence  the  jury  rendered  a  decree  for  the  com- 
plaiuant,  and  Compton  moved  for  a  new  trial,  on  the  ground, 
amongst  others,  that  the  finding  was  against  the  evidence  and 
the  weight  of  the  evidence.     The  Court  overruled  the  motion, 
and  that  is  the  only  question  brought  here  for  review.    Was 
the  verdict  against  the  evidence  ?     We  are  clear  that  it  was. 
The  legal  title  to  the  lot  was,  as  shown  by  the  plat  and  grant 
dated  in  1846,  which  was  before  the  jury  as  evidence,  in  the 
defendant,  Pleasant  M.  Compton,  and  nothing  was  shown  to 
legally  take  that  title,  legal  or  equitable,  out  of  him.    There 
18  no  evidence  to  show  title  in  Jones,  or  an  interest  even.   It 
is  true  that  the  Chastains  testify  that  Compton  ^id  that 
Jones  had  an  interest  in  the  lot,  but  titles  to  land  can  not  be 
created  by  mere  verbal  declarations  of  this  character  without 
overturning  the  statute  of  frauds. 

2.  If  it  be  said  that  Jones  had  authority  to  sell,  the  reply 
is,  that  he  did  not  sell  the  lot  as  that  of  Compton's,  nor  so 
convey;  nor  did  he  sell  and  convey  the  lot  as  Compton's 
agent,  but  he  sold  and  conveyed  the  land  as  his  own.  A  sale 
so  made  by  one,  although  he  might  have  power  to  sell  for 
another,  passes  nothing  but  the  title  of  himself,  and  not  that 
of  his  principal.  Had  he  attempted  to  convey  as  Compton's 
agent,  his  authority  must  have  been  shown,  or  better  proven 
than  it  was,  and  that  he  had  pursued  his  instructions. 

3.  The  letters  of  pompton  to  Jones,  as  testified  to  by  Samuel 
Jones,  if  such  letters  ever  existed  in  fact,  amount  only  to  a 
limited  authority  to  sell,  and  the  witness's  recollection  of  the 
contents  was  too  imperfect,  and  the  evidence  itself  too  onoer- 
tain,  to  form  a  basis  for  a  title  to  land,  so  as  to  authorize  the 
Court  to  act  upon  it,  although  the  instructions  might  hare 
been  observed. 

\ye  think  that  the  Court  should  have  sustained  the  motiou 
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for  a  new  trial,  on  the  ground  that  the  verdict  was  against 
the  evidence*  The  complainant  was  not  entitled  to  a  decree 
on  the  case  made. 

We  agree  with  the  Court  in  refusing  to  charge  as  requested, 
there  being  no  evidence  to  authorize  it. 

4.  The  motion  for  a  continuance  was  properly  refused.  A 
party  must  not  be  delayed  in  atrial  by  the  change  of  counsel 
or  the  n^lect  of  the  other  party  to  attend  to  his  cause. 

Let  the  judgment  be  reversed. 


William  Hendrix,  plaintiff  in  error,  vs.  Henry  C.  Kel- 
liOGO,  administrator,  etc.,  defendant  in  error. 

A  petition  for  writ  of  certiorari  is  a  suit  in  the  sense  of  the  28d  section  of 
the  Statute  of  Limitations  of  6th  March,  1856,  and  in  case  thejsame  be 
dismissed,  discontinued,  or  non-suited,  the  plaintiff  may  renew  his  ap- 
plication within  six  months  from  such  dismissal,  discontinuance,  or 
non-suit. 

Certiarariy  from  Dawson  Superior  Court.  Decided  by 
Judge  Bice,  at  the  August  Term,  1860. 

The  question  presented  by  the  record  in  this  case  arises  out 
of  the  following  state  of  facts,  to-wit : 

On  the  21st  of  March,  1857,  William  Hendrix  obtained  a 
judgment,  in  the  Justice's  Court  of  the  1022d  district,  G.  M., 
of  Dawson  county,  against  A.  M.  Jackson,  maker,  and 
Andrew  E.  Bond,  endorser.  From  this  judgment  a  Ji.  fa. 
issued  and  was  duly  returned  nulla  bona,  as  to  Jackson.  On 
the  28th  of  May,  1857,  the  Ji,  fa.  was  levied  on  a  horse  colt 
as  the  property  of  Bond.  Bond  filed  an  affidavit  of  ille- 
gality to  the  Ji.  fa.  on  the  grounds :  ' 

1st.  That  he  was  indorser  for  Jackson. 

2d.  Because  the  plaintiff  had  promised  to  take  out  a  ca.  sa.^ 
against  Jackson,  and  had  failed  to  do  so. 

It  appeared  upon  the  trial,  that  Hendrix  had  promised  to 
ca.  sa.  Jackson,  and  had  failed  to  do  so,  and  that  after  such 
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fitilurC;  Bond  had  solicited  indulgence  on  the  judgment,  and 
offered  to  pay  ten  per  cent,  for  such  indulgence.  The  pre- 
siding Justices  called  on  one  James  T.  Barrett  to  decide  the 
case  for  them,  and  Barrett  told  them  to  sustain  the  illegality, 
on  the  ground  that  the  pli^intiff  had  promised  to  take  out  aca. 
sa.  for  Jackson,  and  had  not  done  so,  and  the  presiding  Jus- 
tices did  sustain  the  illegality  on  that  ground. 

The  plaintiff  filed  his  petition  for  certiorari  excepting  to 
the  judgment  of  said  Justices  on  the  grounds : 

1st.  that  there  was  no  consideration  for  the  promise,  made 
by  Hendrix,  to  press  a  ca.  sa.  against  Jackson,  and  that  the 
same  did  not  discharge  Bond,  the  indorser. 

2d.  Because  Bond  treated  the  promise  as  a  nullity,  by 
asking  indulgence  and  offering  to  pay  ten  per  cerd.  for  the 
same. 

3d.  Because  the  case  was  decided  by  James  T.  Barrett,  a 
mere  citizen,  clothed  with  no  judicial  authority  whatever. 

A  writ  of  certiorari  issued  on  the  14th  of  January,  1858. 

The  certiorari  was  pending  in  Court  until  the  six  months 
allowed  by  law  for  taking  the  same  had  expired,  and  at  the 
August  Term,  1858,  the  ceiiiorari  was  dismissed  for  a  defect 
in  the  affidavit,  and  because  it  was  not  made  conformably  to 
the  Act  of  22d  December,  1857. 

The  plaintiff  filed  another  certiorari  on  the  6th  July, 
1859,  within  six  months  from  the  dismissal  of  the  former. 

When  this  second  certiorari  came  up  for  a  hearing,  the 
defendant's  counsel  moved  to  dismiss  the  same  on  the  ground 
that  it  was  not  sued  out  within  six  months  after  the  decision 
was  complained  of,  and  that  a  second  certiorari  could  not  be 
brought  afler  the  first  was  dismissed,  and  that  33d  section  of 
the  Act  of  Limitations  of  the  6th  March,  1856,  did  not 
apply  to  writs  of  certioraH. 

The  presiding  Judge  sustained  the  motion,  and  that  deci- 
sion is  the  error  alleged. 

Bell,  (by  Lester,)  for  plaintiff  in  error. 

S.  C.  Johnson,  (by  Sims,)  contra. 
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By  the  Court — Lyon,  J.,  delivering  the  opinion. 

The  plaintiff  had  filed  his  petition,  for  a  writ  of  certiorari 
to  the  judgment  of  a  Justice's  Court,  within  six  months 
from  the  rendering  of  that  judgment,  which  was  dismissed  on 
motion  of  counsel  for  the  defendant,  for  some  informality 
in  the  suing  ont  the  application..  While  the  application 
was  pending  in  the  Superior  Court,  the  six  months  in  which 
the  writ  was  limited  to  be  brought  or  allowed  by  statute, 
expired.  And  this  second  petition  or  application  was  brought 
within  six  months  from  the  time  the  former  was  dismissed. 
The  Court  dismissed  this  second  application  on  the  ground 
that  it  was  barred  by  the  Statute  of  Limitations,  to  which  the 
plaintiff  excepted,  and  the  case  comes  before  us  for  the 
review  of  that  judgment. 

The  only  question  made  or  argued  is,  whether  the  petition 
or  application  for  certiorari  is  a  suit  in  the  sense  of  that 
term, as  used  in  23d  section  of  the  Statute  of  Limitations  of 
6th  March,    1856,  pam.  Acts,  p.  237.     "That  when  any 
suits  shall  be  commenced  within  the  time  limited  by  this 
Act,  and  the  same  shall  be  discontinued,  dismissed,  or  the 
plaintiff  non-suited  or  judgment  be  arrested,   and   during 
the  pendency   of  such   suit   the  time,  within  which   such 
suit  is  to  be  brought  by  the  provisions  of  this  act,  shall 
expire.     It  shall  be  lawful  to  renew  said  suit  at  any  time 
within  six  months  after  such  termination  of  the  case,  but  this* 
right  shall  only  extend  to  one  renewal."     If  certioraris  are 
suits,  then  the  plaintiff  was  entitled  to  renew  his  application 
and  the  judgment  of  the  Court  below,  dismissing  it,  erro- 
neous.    We  hold  that  it  was.     A  suit  is  defined  "  to  be  an 
action  or  process  for  the  recovery  of  a  right  or  claim ;  a 
legal  application  to  a  Court  for  justice ;  the  prose<;ution  of 
a  right  before  any  tribunal.'^     And  indeed  what  else  is  a  cer- 
tiorearif  but  a  process,  an  action,  or  a  prosecution  by  petition 
to  the  Court  for  the  recovery  of  a  right,  without  which  the 
right  is  gone?    It  is  a  suit  in  the  literal  sense  of  the  term, 
and  to  that  we  are  disposed  to  confine  ourselves  in  the  con- 
struction  of  this  statute,  as  all  Courts  are  bound,  or  ought  to 
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be,  in  the  construction  of  Statute  of  Limitations — ^a  strict, 
literal  construction — no  more  and  no  less  than  the  statate 
by  its  letter  declares.  There  is  no  hardship  in  this  rule,  and 
if  there  was,  we  could  not  help  it.  If  parties  desire  a 
speedy  hearing,  and  not  a  mere  avoidance  of  a  legal  demand, 
they  should  not  press  a  captious  and  unmeaning  objection  to 
the  dismissal  of  the  action  when  it  is  once  before  the  Court 
Let  the  judgment  be  reversed. 


A.  Shands  &  Co.,  plaintiffs  in  er\pT,  vs.  A.  Howell  &  Co., 

defendants  in  error. 

1.  This  case  was  founded  on  a  jadgment  rendered  in  the  State  of  Cali- 
fornia. Two  statutes  of  that  State  were  introduced,  one  approved 
10th  April,  1860,  the  other  approved  22d  April,  1860 :  Held,  that  the 
case  was  fNerned  by  the  latter  Act,  and  that  the  former  had  no  appli- 
cation to  the  case. 

Debt  on  foreign  judgment,  in  Lumpkin  Superior  Coart, 
and  decision  by  Judge  Georqe  D.  Rice,  at  July  Term,  1860. 

This  case  came  before  the  Court  upon  the  following  state 
of  facts: 

On  the  8th  of  March,  1852,  A.  Shands  &  Co.  filed  a  com- 
plaint against  A.  Howell  &  Co.,  before  S.  L.  Crane,  a  justice 
of  the  peace,  in  Greenwood  township,  Eldorado  county,  and 
State  of  California,  for  the  recovery  of  a  mining  claim,  and 
damages.  The  defendants  were  served  with  process,  and  on 
the  13th  of  March,  1852,  both. parties  appeared  with  their 
counsel.  Upon  motion  of  counsel  for  defendants,  the  bear- 
ing of  the  case  was  postponed  until  the  22d  of  March,  1852. 
At  the  call  of  the  defendants,  a  jury  was  summoned  and 
impanneled,  who,  after  hearing  the  case,  returned  a  ''verdict 
against  the  defendants,  in  damages,  to  the  amount  of  $375  00, 
and  that  plaintiff's  have  restitution  of  their  claim.'' 

Upon  this  verdict,  the  Justice  of  the  Peace  rendered  the 
following  judgment,  to- wit: 
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^^It  is  considered,  by  the  Justice,  the  damages  to  be  laid 
at  $500  00,  and  defendants  jBned  $100  00,  and  the  plaintiffs 
have  execution  for  their  debt  and  cost." 

The  debt  and  costs  amounted  to  $851  50. 

The  defendants  entered  an  appeal  to  the  County  Court  of 
Eldorado  county,  and  on  the  3d  of  May,  1852,  the  judgment 
of  the  Justice  of  the  Peace  was  confirmed  by  the  County 
Court 

The  mining  claim  and  fixtures  were  sold  by  the  constable, 
under  an  execution  issued  upon  the  judgment,  and  brought 
§380  00,  and  on  the  4th  of  October,  1852,  a  transcript  of 
the  record  and  docket  was  made  out  and  given  to  the  plain- 
tiffs for  the  balance  due,  to-wit :  0603  50. 

On  the  7th  of  October,  1856,  this  California  judgment 
was  sued  on  in  the  Superior  Court  of  Lumpkin  county. 

Upon  the  trial  of  the  case  the  plaintiffs  introduced  a  duly 
exemplified  copy  of  the  record  of  the  judgment,  and  closed. 

The  defendant  then  introduced  an  authenticated  copy  of  a 
statute  of  the  State  of  California,  of  which  the  IbUowing  is 
a  copy,  to-wit: 

An  Ad  to  regulate  proceedings  in  Courts  of  Justices  of  the 

Peax^,  in  eivU  oases. 

Section  1.  [Omitted  here.] 

Section  2.  The  jurisdiction  of  Justices  of  the  Peace,  in 
civil  cases,  shall,  unless  otherwise  directed  by  law,  be  limited 
to  the  township  wherein  they  may  have  been  elected,  and 
every  Justice  of  the  Peace  is  hereby  authorized  to  hold  a 
Court  for  the  trial  of  all  actions  enumerated  in  the  next  sec- 
tion, and  to  hear,  try,  and  determine  the  same  according  to 
law. 

SjBcnoN  3.  Every  Justice  of  the  Peace  shall  have  juris- 
diction over,  and  cognizance  of,  the  following  actions  and 
proceedings,  subject  to  the  provisions  in  the  next  following 
secdon:  1.  Actions  for  the  recovery  of  money  upon  any 
contract,  express  or  implied,  when  the  amount  claimed  is 
$200  00,  or  under.  2d.  Actions  for  damages,  where  the 
amoosit  daimed  is  |200  00,  or  under.     3d.  Actions  for  fore- 
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closure  of  any  mortgage  on  personal  property,  or  the  enforce- 
ment of  any  lien,  when  the  debt  secured  is  $200  00,  or  under. 
4th.  Actions  for  the  recovery  of  specific  property  when  the 
value  of  the  property  claimed  does  not  exceed  $200  00. 

Section  4.  [Omitted  here.] 

This  Act  was  approved  the  10th  of  April,  1850. 

Plaintiff  then  introduced  a  properly  authenticated  copy  of 
a  statute  of  the  State  of  California,  of  which  the  following 
is  a  copy : 

An  Act  concerning  forcible  entries  and  unlawful  detainers. 

Section  1.  No  person  or  persons  shall  hereafter  make 
any  entry  into  lands,  tenements,  or  other  possessions,  but  in 
cases  where  entry  is  given  by  law,  and  in  such  cases,  not 
with  strong  hand,  nor  with  multitudes  of  people,  but  only 
in  a  peaceable  manner,  and  if  any  person  from  henceforth  do 
to  the  contrary,  and  thereof  be  duly  convicted,  he  shall  be 
punished  by  fine. 

Section  2.  Any  Justice  of  the  Peace  shall  have  authority 
to  inquire,  as  hereinafter  directed,  as  well  against  those  who 
make  unlawful  or  forcible  entry  into  lands,  tenements,  or 
other  possessions,  and  detain  the  same,  as  against  those  who, 
having  lawful  and  peaceable  entry  into  lands,  tenements,  or 
other  possessions,  unlawfully  detain  the  same ;  and  if  it  be 
found,  upon  such  inquiry,  that  an  unlawful  or  forcible  entry 
hath  been  made,  and  that  the  said  lands,  tenements,  or  other 
possessions,  after  a  lawful  entry,  are  held  unlawfully,  then 
such  Justice  shall  cause  the  party  complaining  to  have  resti- 
tution thereof. 

Section  3.  When  complaint  shall  be  made,  in  writing,  to 
any  Justice  of  the  Peace,  of  any  such  unlawful  or  forcible 
entry,  or  unlawful  detainer,  said  Justice  shall  issue  a  summons, 
directed  to  the  sheriff  or  constable  of  the  county,  command- 
ing him  to  summon  the  person  or  persons  complained  of,  to 
appear  before  the  said  Justice  on  a  day  in  such  summons 
named,  which  shall  not  be  less  than  ten  days  from  the  day 
of  issuing  the  summons,  and  at  the  place  named  therdo« 


ATLANTA,  MARCH  TERM  1861.  441 

Shands  &  Co.|  V8.  Howell  &  Co. 

Section  4.  [Provides  as  to  how  and  when  the  summons 
shall  be  served  and  returned.] 

Section  5,  [Provides  that  the  Justice  shall  hear  and 
determine  the  case  unless  a  jury  be  demanded.] 
Section  6.  [Provides  for  serving  absentees.] 
Section  7.  [Provides  for  adjournments  and  continuances.] 
Section  8.  [Provides  for  taking  depositions.] 
Section  9.  [Provides  as  to  what  proofs  are  necessary.] 
Section  10,  If,  upon  the  trial  of  any  complaint  under  this 
Act,  the  Justice  or  jury  shall  find  the  defendant  or  defend- 
aote,  or  either  of  them,  guilty  of  the  allegation  in  the  com- 
plaint, said  Justice  shall  thereupon  enter  judgment  for  the 
complainant  to  have  restitution  of  the  premises,  and  shall 
impose  such  fine  not  exceeding  one  hundred  dollars,  con- 
sidering all  the  circumstances,  as  he  may  deem  just;  and 
shall  tax  the  cost  for  complainant,  and  may  issue  execution 
therefor,  and  said  Justice  shall  also  award  and  issue  a  writ  of 
restitution.         *******  * 

Section  11.  [Inapplicable.] 

Section  12.  In  all  cases  of  a  verdict  by  the  Justice  or 
jury,  for  the  complainant,  the  damages  shall  be  assessed,  as 
well  for  waste  and  injury  committed  upon  the  premises,  as 
for  rent  and  profits  during  such  detainer,  and  the  verdict 
shall  also  find  the  monthly  value  of  the  rents  and  profits  of 
said  premises,  and  the  complainant  shall  be  entitled  to 
recover  treble  damages  against  whom  the  judgment  has  been 
rendered,  which  damages  shall  be  assessed  by  the  Justice  or 
jury,  and  when  su  assessed,  shall  be  trebled  by  said  Justice, 
and  entered  as  a  judgment  in  the  causes,  upon  which  execu- 
tion may  issue. 

Sbction  13  and  14  and  15  are  inapplicable. 

Section  16.  [Allows  an  appeal.] 

Hie  remainder  of  the  Act  is  omitted  as  unnecessary  to 
iilufllrate  the  question  decided. 

Tkis  Act  was  approved  the  22d  of  April,  1850. 

Upon  Ihis  proof  the  presiding  Judge  decided  that  the  Act 
of  22d  of  April  was  not  applicable  to  the  case,  but  that  the 
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Act  of  the  10th  of  April  was  applicable  to  the  case,  and  that 
,  the  Justice  who  rendered  the  judgment  in  California  did  not 
have  jurisdiction  to  render  the  same,  and  that  therefore  the 
plaintiffs  could  not  recovct*,  and  having  so  instructed  the 
jury,  they  returned  a  verdict  for  defendants. 

This  judgment  is  the  error  complained  of,  and  a  reversal 
of  the  same  is  sought  by  plaintiff  in  error. 

George  N.  Lester  and  Weir  Boyd,  for  plaintiff  in 
error. 

Martin,  (represented  by  Ezzard,)  contra. 

By  the  Court. — Lumkin,  J.,  delivering  the  opinion. 

This  action  is  founded  on  an  exemplification  from  Califor- 
nia, and  the  question  is,  does  it  come  under  the  Act  of  the 
10th  of  April,  1850,  or  the  22d  of  April,  1850. 

I  remark,  we  do  not  feel  at  liberty  to  sit  as  an  appellate 
Court  in  this  case.  It  was  tried  in  the  Magistrat-e's  Court  of 
Greenwood  township,  and  on  appeal,  taken  to  the  County 
Court  of  Eldorado.  The  action  was  defended  on  its  merits, 
and  no  plea  to  the  jurisdiction  of  the  Court  was  made,  and 
we  do  not  feel  at  liberty  to  go  behind  the  Clerk's  certificate, 
to  enquire  into  the  constitutional  competency  of  the  Court 
which  rendered  this  judgment.  But  if  we  did,  it  is  appa- 
rent that  the  case  cannot  come  under  the  Act  of  the  10th  of 
April,  1850,  for  that  Act  is  limited  expressly  to  cases 
sounding  in  damages  in  $200  00,  a  less  sum,  and  for  this 
and  other  reasons,  we  think  it  quite  manifest  that  it  does  not 
come  under  this  Act. 

Whereas,  we  find  that  the  provisions  of  the  Act  of  22d  of 
April,  1850,  have  been  strictly  complied  with,  and  it  is 
covered  completely  by  the  provisions  of  the  latter  Act,  and 
the  Judge  should  so  have  instructed  the  jury. 

The  truth  is,  the  Act  of  the  10th  of  April,  1850,  confers 
ordinary  jurisdiction  to  the  Magistrate's  Court.  But  the 
Act  of  the  22d  of  April,  1850,  is  analagous  in  its  provisions 
to  our  forcible  entry  and  detainer  Act,  giving  damages  for  a 
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gold  claim  that  is  improperly  withheld.  Iti  other  words,  it 
confers  thi^s  extra  jurisdiction  upon  this  Court  in  addition  to 
its  ordinary  functions. 


Geo.  T.  Connell  and  B.  M.  Long,  plaintiffs  in  error,  va, 
Hiram  Sharpe,  defendant  in  error. 

1.  Upon  a  motion  for  a  continoancet  it  appeared  that  the  party  was  in 
bed  sick,  and  therefore  nnable  to  be  present  at  the  trial.  His  attor- 
ney also  stated  that  he  could  not  go  to  trial  safely  without  the  presence 
and  aid  of  his  client :  MM,  that  the  continuance  should  have  been 
allowed. 

Certiorari,  in  Carroll  Superior  Court,  decided  by  Judge 
Hammond,  at  the  October  Term,  1860. 

Hiram  Sharpe  brought  twenty-two  suits  in  the  Justice's 
Court  of  the  714th  district,  G.  M.,  of  Carroll  county,  against 
George  T.  Council,  principal,  and  Benjamin  M.  Long,  secu- 
rity, on  twenty-two  due  bills,  twenty-one  of  them  for  $50  00 
each,  and  one  for  $41  11. 

The  defendant  pleaded  the  general  issue  and  usury. 

At  the  May  Term  of  said  Justice's  Court,  the  cases  were 
called  for  trial,  and  it  was  agreed  by  the  counsel  of  the  par- 
ties that  the  trial  and  judgment  in  oue  of  the  cases  should 
control  and  govern  the  remainder  of  the  cases; 

Counsel  for  the  defendant  moved  to  amend  his  pleas  in 
the  cases,  by  adding  thereto,  that  the  due  bills  sued  on  were 
ohtuned  by  fraud,  and  also  moved  to  continue  all  of  said 
eases,  and  supported  the  motion  by  the  following  showing, 
to- wit: 

6£0RGE  W.  Austin,  the  attorney  of  the  defendant,  stated 
in  his  place  that  his  client  was  providentially  hindered  from 
attending  Court,  and  that  he  could  not  go  safely  to  trial  with- 
out him;  also,  that  Henry  S.  Chance  was  a  material  witness 
for  defendant,  and  was  absent,  and  that  he  expected  to  prove 
by  C9iance  that  the  allegations  in  the  amended  plea  were 
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true ;  that  the  knowledge  of  Chancers  testimoDy  came  to  him 
too  late  to  obtain  it  for  the  term,  and  that  he  expected  to  obtain 
the  testimony  by  the  next  term  of  the  Court  thereafter.  la 
support  of  the  motion,  William  Johnson  testified  that  Dr.Con- 
nell,  the  defendant,  had  been  attending  his  wife  as  a  physician, 
and  that  witness  went  after  him  that  morning  to  visit  his 
sick  wife;  that  Connell  was  in  bed  sick,  and  told  witness  to 
get  another  physician ;  that  whilst  he  did  not  positively 
know  Connell  to  be  sick,  yet  he  seemed  to  be  so ;  said  he  was 
sick  with  an  old  chronic  disease,  and  that  witness  believed  he 
was  sick;  that  witness  had  known  Dr.  Connell  for  years,  and 
knew  that  he  had  been  afflicted  with  gravel  for  many  years, 
and  that  he  appeared  to  have  fever  that  morning. 

The  presiding  Justices  decided  the  showing  insufficient, 
and  refused  the  continuance,  the  plaintiffs  proposing  to  admit 
that  there  was  8  per  cent,  usury  in  the  due  bills. 

The  cases  were  then  tried,  and  judgment  rendered  against 
the  defendant  for  the  amount  of  the  due  bills,  less  eight  per 
cent,  of  usury,  which  was  embodied  in  them. 

The  defendant  applied  for  and  obtained  a  cer^u>rar}  of  said 
cases,  alleging  that  the  refusal  of  the  Court  to  continue  the 
cases  upon  the  showing  made,  was  error. 

Upon  hearing  the  certiorariy  Judge  Hammond  overruled 
the  same,  and  affirmed  the  judgment  of  the  Justice's  Court. 
Error  is  assigned  upon  this  decision,  and  its  reversal  sought. 

EiCHARDS  &  Austin  and  A.  H.  Black,  for  plaintiff  in 
error. 

Thomason,  Chandleb,  contra. 

By  the  Court. — Lumpkin,  J.,  delivering  the  opinion. 

Whatever  opinion  may  be  entertained  of  this  case  outside 
of  the  record,  upon  the  showing  made,  the  defendant  was 
entitled  to  a  continuance,  not  on  account  of  the  absence  of 
the  witness.  Chance,  for  his  testimony  went  to  establish  an 
immaterial  issue,  and  one  which  could  not  have  availed  the 
defendant,  but  on  account  of  the  providential  absence  of  the 
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defendant  himself,  and  that  he  could  not  go  safely  to  trial 
withoat  him.  Trae,  the  plaintifib'  counsel  dispensed  with 
the  preliminary  showing  by  defendant,  to  enable  him  to 
examine  the  plaintiffs  as  to  the  usury  in  the  contract.  But 
as  the  attorney  was  unable  to  conduct  the  examination,  as  he 
might  have  done  by  the  aid  of  his  client,  who  might  even 
have  suggested  witnesses  who  could  have  contradicted  the 
plaintiffs,  we  do  not  think  a  trial  could  be  forced  in  this  way. 
Let  the  judgment  be  reversed. 


RiCHAED  BoE,  casual  ejector,  and  Elbert  Keeter,  tenant, 
ete.,  plaintiffs  in  error,  vs,  John  Doe,  ex  dem.,  Joseph 
Smtih,  defendant  in  error. 

].  To  authorize  the  plaintifiT  in  ejectment  to  nse  the  name  of  a  third  per- 
son as  lessor,  he  must  show  that  he  has  a  bona  fide  subsisting  claim  to 
the  premiseSi  and  that  there  is  a  connection  between  his  title  and  that 
of  the  party  upon  whose  demise  he  seeks  to  recover ;  or  that  he  has 
authority  of  that  person  in  whom  the  paramount  title  is  vested ,  to 
institute  the  suit  in  his  name. 

l^ectment,  in  Cherokee  Superior  Court.  Tried  before 
Judge  George  D.  Rice,  at  the  March  Term,  1860. 

This  was  an  action  brought  in  the  name  of  John  Doe,  on 
the  demise  of  Joseph  Smith,  against  Bichard  Boe,  casual 
ejector,  and  Elbert  Keeter,  tenant  in  possession,  to  recover 
lot  of  land  No.  141,  in  the  14th  district  of  the  2d  section  of 
Cherokee  county. 

On  the  trial  of  the  case,  the  plaintiff  proved  the  locus  in 
qw)  and  possession  of  the  tenant,  and  read  the  grant  from 
the  State  to  Joseph  Smith  for  the  land  in  dispute,  and  closed 
his  testimony. 

The  defendant  introduced  various  deeds,  which  it  is  not 
neoBBBary  to  describe  in  this  statement,  and  proved  by  Col. 
JamfiB  B.  Brown,  attorney  for  the  plaintiff,  that  he  did  not 
koow  Jos^h  Smith,  the  grantee,  had  never  been  employed 
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by  him,  had  no  connection  with  him,  and  had  never  had  any 
intercourse  or  correspondence  with  him  whatever;  that  he 
was  employed  by  Mackey  A.  Keith,  who  claimed  to  own  the 
land,  to  bring  and  prosecute  this  case,  and  that  the  aamewas 
being  prosecuted  for  Keith's  benefit. 

Defendant  also  proved  by  Mackey  A.  Keith,  that  he  deliv- 
ered the  grant,  with  some  deeds,  to  Col.  James  fi.  Brown, 
and  employed  him  to  bring  and.  proset^ute  this  case;  that  he 
did  not  know  Joseph  Smith,  the  grantee;  had  never  bought 
the  land  from  him,  and  had  no  authority  to  use  his  name  or 
title  in  this  case,  except  that  he  had  the  grant  to  Smith,  and 
claimed  title  to  the  land. 

Counsel  for  defendant  moved  to  dismiss  the  action,  on  the 
ground  that  it  appeared,  by  the  proof,  that  Mackey  A.  Keith 
was  prosecuting  said  case  for  his  own  benefit,  and  was  using 
the  name  and  title  of  Joseph  Smith  without  his  authority  or 
consent,  and  without  privity  with  Smith,  for  the  purpose  of 
ousting  one  in  possession  of  the  land  under  claim  o(  right 
and  title. 

The  presiding  Judge  overruled  the  motion  to  dismiss,  and 
defendant  excepted.  Counsel  for  defendant  also  asked  the 
Court  to  charge  the  jury,  "that  if  they  were  satisfied,  from 
the  evidence,  that  Joseph  Smith,  the  grantee,  never  employed 
counsel  to  bring  and  prasecute  this  case,  and  never  gave 
any  authority  for  the  use  of  his  name  or  title,  and  that  Keith 
is  using  Smith's  name  and  title  without  his  consent,  and 
without  privity  or  connection  with  Smith,  then  the  plaintiff 
cannot  recover." 

The  Court  refused  so  to  charge,  and  defendant  excepted. 

The  jury  found  for  the  plaintiff  the  premises  in  dispute 
with  costs  of  suit. 

Counsel  for  defendant  then  made  a  motion  for  a  new  trial, 
based  upon  several  grounds,  and  amongst  them,  on  the 
ground : 

That  the  Court  erred  in  not  dismissing  the  case  upon  the 
motion  of  defendant's  counsel,  and  in  refusing  to  charge  the 
jury  as  hereinbefore  stated. 
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The  Court  refused  the  new  trial,  and  the  writ  of  error  in 
this  case  is  prosecuted  to  reverse  that  judgment.  >^ 

Irwin  &  Lester,  for  plaintiff  in  error. 

J.  R.  Brown,  for  defendant  in  error. 

By  the  Court. — Jenkins,  J.,  delivering  the  opinion. 

There  was  in  this  case,  in  the  Court  below,  a  motion  for  a 
new  trial  on  several  grounds,  all  of  which  being  overruled, 
and  the  motion  refused,  plaintiff  in  error  excepted*  One  of 
these  grounds  assigns  error  in  the  refusal  of  the  Court  to 
dismiss  the  suit,  after  the  evidence  on  both  sides  was  closed, 
because  it  appeared  from  the  proof,  ''that  one  Keith  was 
prosecuting  said  action  of  ejectment,  solely  upon  the  demise 
of  one  Joseph  Smith,  for  the  benefit  of  said  Keith,  without 
having  connected  himself  with  the  title  of  said  Smith,  and 
without  any  authority  from  him  to  use  his  name,  to  oust  one 
in  possession  of  the  land  under  claim  of  right  and  title/' 

Another  ground  assigns  error  in  the  refusal  of  the  Court 
to  charge,  when  so  requested,  that  under  such  circumstances 
the  plaintiff  could  not  recover. 

The  question  involved  in  both  grounds  is  the  same,  and 
was  decided  by  this  Court  in  Adams  et  al.,  vs.  McDonald, 
29th  Ga.  Reports,  571.  The  facts  in  that  case  and  in  this, 
(pwad  the  question  under  consideration,  are  identical,  and  it 
was  there  ruled,  that  "  to  authorize  the  plaintiff  in  ejectment 
to  use  the  name  of  a  third  person  as  lessor,  he  must  show 
that  he  has  a  bona  fide  subsisting  claim  to  the  premises,  and 

that  there  is  a  connection  between  his  title  and  that  of  the 

party  upon  whose  demise  he  seeks  to  recover;  or  that  he  has 

the  authority  of  that  person  in  whom  the  paramount  title  is 

vested,  to  institute  the  suit  in  his  name. 

The  learned  Judge  cites  in  support  of  that  ruling  the 

cases*  Crotich  vs.  Turner  ei  aL,  17th  Ga.  Reports,  487,  and 

Kioaey  vs.  Sensbough,  Ibid,  640. 

The  judgment  of  the  Court  below,  in  the  case  at  bar,  is 

in  conflict  with  that  case,  and  must  therefore  be  reversed. 
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Courts  should  not  permit  parties  to  avail  themselves  of  the 
fictitious  character  of  the  action  of  ejectment  to  perpetrate 
injustice  to  others. 

Let  the  judgment  be  reversed. 


John  Doe,  ex,  dem.,  Zachariah  Hesters  et  al,  plain- 
tifis  in  error,  r«.  Richard  Rob,  casual  ejector,  and  Cal- 
vin Coats,  tenant,  etc.,  defendants  in  error. 

1.  A  sheriff's  deed  is  admissible  ia  evidence  as  color  of  title,  without 
the  execution  under  which  the  property  was  sold,  and  without  any 
evidence  accounting  for  its  absence. 

2.  Before  the  same  was  barred,  a  suit  in  ejectment  was  brought  on  the 
several  demises  of  H.  and  B.  and  C.  Judgment  being  rendered 
against  the  plaintiffs,  G.  alone  entered  an  appeal.  After  the  ezpin- 
tion  of  seven  years  from  the  commencement  of  defendant's  posses- 
sion, the  action  was  dismissed,  and  recommenced  within  six  months 
from  the  time  of  dismissal,  but  not  within  six  months  from  the  date  of 
the  judgment :  Heldj  that  under  this  state  of  facts,  the  parties  who 
did  not  appeal  were  within  the  saving  clause  of.  the  Statute  of  Limita- 
tions, and  that  their  right  of  action  was  not  barred. 

Ejectment  in  Heard  Superior  Court.  Tried  before  Hon. 
Dennis  F.  Hammond,  at  the  September  Term,  1860. 

This  was  an  action  brought  in  the  name  of  John  Doe,  on 
the  several  demises  of  Zachariah  Hesters,  Bennett  Bell,  and 
James  Bell,  against  Richard  Roe,  casual  ejector,  and  Calvin 
Coats,  tenant  in  possession,  for  the  recovery  of  lot  of  land 
No.  274,  in  the  9th  district  of  Heard  county. 

The  action  was  commenced  on  the  20th  day  of  September, 
1852. 

The  defendant  pleaded  the  general  issue  and  the  Statute 
of  Limitations.  The  plaintiff,  on  the  trial,  proved  the  locu^ 
in  quoj  and  possession  of  the  tenant  at  the  commencement  of 
the  suit,  and  then  read  the  grant  from  the  State  of  Geor- 
gia  to  Zachariah  Hesters  for  the  land  in  dispute,  and  rested 
his  case. 
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The  defendant  then  adduced  testimony  as  to  his  possession, 
and  of  those  under  whom  he  claimed,  commencing  as  far 
back  as  the  month  of  December,  1841,  and  also  introduced 
a  sheriff^s  deed  to  William  B.  W.  Dent  for  the  land  in 
dispute. 

Counsel  for  plaintiff  objected  to  the  deed  as  evidence,  on 
the  ground  that  no  privity  of  title  was  shown,  between 
Hesters  and  the  defendant  in  fi.  fa.,  as  whose  property  the 
land  was  sold,  and  on  the  further  ground  that  the  sheriff's 
deed  was  not  accompanied  by  the  judgment  or  Ji.  fa.  under 
which  the  land  was  sold. 

The  Court  sustained  the  objection  and  repelled  the  paper 
as  evidence  of  legal  title,  but  upon  hearing  evidence  as  to 
the  existence  and  loss  of  the  fi.fa.,  and  that  a  sufficient  but 
uDsaccessful  search  had  been  made  for  the  same,  the  Court 
admitted  the  sheriff's  deed  in  evidence,  as  color  of  title. 

The  plaintiff  proved  by  the  record,  that  a  former  suit  for 
the  same  land  between  the  same  parties  had  been  commenced 
before  the  expiration  of  seven  years  from  the  beginning  of 
defendant's  possession,  in  which  there  was  a  confession  of 
judgment  by  plaintiff,  and  an  appeal  entered  by  James  Bell 
alone,  and  that  the  suit  was  dismissed  at  April  Term,  1852. 
The  plaintiff  also  introduced  proof  to  show  that  James 
Bell,  as  whose  property  the  land  was  sold,  did  not  reside  in 
the   county  from  which  the  fi.  fa.  issued,  and  was  never 
served  with  the  process,  and  that  the  Court  giving  the  judg- 
ment did  not  have  jurisdiction  of  the  person  of  Bell,  so  as  to 
render  a  valid  judgment  against  him. 

There  was  much  other  testimony  adduced  on  the  trial,  but 
it  is  not  necessary  to  set  it  forth  here. 

The  plaintiff's  counsel  requested  the  Court  to  give  various 
charges,  which  need  not  be  set  forth  in  this  statement,  because 
they  are  not  necessary  to  a  proper  understaifding  of  the  ques- 
tions decided  by  this  Court  in  the  case. 

The  charge  of  the  Court,  that  forms  the  chief  subject  of 
complauiiy  is  fully  set  out  in  the  opinion  of  the  Court,  as 
delivered  by  Mr.  Justice  Jenkins,  to  which  the  Reporter 

ref^S. 

Vol*,  xxxu— 29. 
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The  jury  returned  a  verdict  for  the  defendant,  and  oouDsel 
for  plaintiff  moved  for  a  new  trial,  upon  the  grounds,  amongst 
others : 

1.  That  the  Court  erred  in  admitting  in  evidence  the 
sheriff's  deed  to  Dent,  as  heretofore  stated. 

2d.  That  the  Court  erred  in  charging  the  jurj  as  set  forth 
in  the  opinion  of  the  Court.  • 

The  presiding  Judge  having  refused  the  new  trial,  the  writ 
of  error  in  this  case  is  brought  to  reverse  that  judgment 

Oliver,  Bubke,  Mabry,  for  plaintiff  in  error. 

L.  H.  Peatherston,  for  defendant  in  error. 

By  the  Court, — Jenkins,  J.,  delivering  the  opinion. 

This  case  came  before  the  Court,  on  exception  to  the  judg- 
ment of  the  Court  below,  refusing  a  motion  for  a  new  trial, 
predicated  on  three  grounds,  which  we  will  consider  in  their 
order. 

The  plaintiff  below  laid  three  demises  in  his  declaration, 
viz :  of  Hesters,  of  Bennett  Bell,  and  of  James  Bell. 

Defendant  pleaded  the  general  issue  and  the  Statute  of 
Limitations.  There  is  no  contest  as  to  the  locus  in  qii/o. 
Plaintiff  introduced  a  grant  from  the  State  of  6eoi]gia  to 
Hesters,  (his  first  lessor,)  and  closed. 

Defendant  relied  on  the  sheriff's  deed  for  the  land,  recited 
to  have  been  sold  as  the  property  of  James  Bell,  (plaintiff's 
last  lessor,)  and  possession  under  it,  for  seven  years  anterior 
to  the  commencement  of  the  suit.  Plaintiff  rebutted  this 
claim  of  title  by  showing  that  within  seven  years  from  the 
commencement  of  defendant's  possession,  another  suit  between 
the  same  parties  (of  which  he  introduced  an  exemplification,) 
had  been  commenced  and  dismissed,  and  that  tliis  suit  was 
brought  within  six  months  from  the  dismissal  of  the  prior 
suit,  thus  bringing  the  case  within  the  saving  clause  of  the 
Statute  of  Limitations.  It  appeared,  however,  from  the  exem- 
plification of  the  former  suit,  that  there  had  been  in  it  a  con* 
fession  of  judgment  by  the  plaintiffs  to  the  defendants, 
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reserving  the  right  of  appeal,  and  that  James  Bell  alone,  of 
the  plaintiflF's  lessors,  had  entered  an  appeal,  which  was  sub- 
seqaeotly  dismissed ;  and  further,  that  more  than  six  months 
had  ekpsed  between  this  confession  of  judgment  and  the 
commencement  of  the  second  action. 

Defendant  therefore  insisted  that  this  exemplification  was 
no  reply  to  his  statutory  defence. 

1.  The  first  ground  upon  which  the  plaintiff  rested  his  mo- 
tion for  a  new  trial,  was,  that  the  Court  below  erred  in  admit- 
ting in  evidence  the  sheriff's  deed  to  Dent,  under  a  sale  of  the 
land  as  the  property  of  James  Bell.  The  objection  to  this 
testimony  is  predicated  partly  upon  the  absence  of  the  origi- 
nal^./a.,  under  which  the  sheriff  sold,  as  not  having  been 
sufficiently  accounted  for,  and  partly  upon  what  the  plaintiff 
insists,  shows  that  the  Court,  rendering  the  judgment  under 
which  the  Ji,  fa,  i^ued,  had  no  jurisdiction  of  the  case. 

I  dispose  of  all  connected  with  this  fi.  fa,  and  the  judg- 
ment, by  adverting  to  the  fact,  appearing  in  the  record,  that 
the  Court  admitted  the  deed  only  as  color  of  title,  and  as 
i5uch  it  was  good  evidence,  without  the  execution,  or  any  evi- 
dence accounting  for  it. 

2.  The  second  ground  alleges  error  in  that  the  Court 
refused  to  give  certain  charges  requested  by  the  plaintiff,  and 
gave  other  illegal  charges. 

Begarding  the  charges  asked  and  refused,  I  deem  it  un- 
necessary to  say  anything,  as  they  are  generally  unimportant 
iti  this  case.  I  come  to  the  charge  given  affecting  the  ques- 
tion upon  which  the  case  must  turn. 

It  appears  that  the  Court  charged  the  jury  substantially, 

that  inasmuch  as  this  case  was  not  brought  within  seven  years 

from  the  commencement  of  defendant's  adverse  possession 

under  color  of  title,  the  defence  was  good  unless  rebutted. 

That  the  exemplification  of  the  former  suit  was  no  rebuttal 

of  that  defense,  because  as  to  the  plaintiff's  lessor,  Hesters, 

that  smt  terminated  when  he  confessed  judgment,  and  this 

suit  noft  having  been  brought  within  six  months  after  the 

cooftttioii  of  judgment,  the  saving  clause  of  the  statute  did 

not  itIthmiii  Hesters,  and  as  plaintiff  on  this  trial  had  shown 
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title  only  in  Hesters^  he  was  barred  by  the  Statute  of  Limi- 
tations. 

This  is  the  substance  of  the  charge,  and  this  charge  was 
predicated  upon  the  construction  of  the  Act  of  1839.  Cobb's 
Dig.,  500,  on  the  subject  of  appeals.  This  act  provides  that 
if  one  of  several  plaintiffs  or  defendants  appeals^  the  whole 
record  shall  go  up,  but  only  the  party  appealing  shall  be 
subject  to  damages  for  a  frivolous  appeal. 

This  Court  has  often  been  called  on  to  construe  and  give 
effect  to  that  statute,  and  has  found  at  every  stage  a  puzzk 
They  have  considered  those  plaintiffs  or  defendants  not  ap- 
pealing, out  of  Court,  for  some  purposes,  and  in  Court  for 
others,  after  the  appeal. 

The  difficulty  of  construing  the  statute  consistently  and 
satisfactorily,  rather  increases  than  diminishes,  when  it  is 
attempted  to  apply  it  to  actions  of  ejectment.  In  Einslv 
vs.  the  Lessee  of  Sensbrough,  17  Gra.  Rep.,  540,  the  Court 
says:  "In  ejectment,  where  one  of  the  plaintiff 's  lessors 
appeals,  (just  this  case,)  we  are  not  sure  but  the  cause  is 
carried  to  the  appeal  for  all  of  them." 

But  there  has  been  enough  decided,  touching  this  statute, 
to  determine  its  application    to   this  case.     In  Allison  vs. 
Chaffin,  8  Ga.  Rep.,  330,  this  was  ruled,  "  When  there  are 
several  parties  plaintiffs  or  defendants,  and  only  one  appeals, 
under  the  Act  of  1839,  the  party  not  appealing  is  bound  by 
the  first  verdict,  but  as  the  whole  record  is  taken  up  by  the 
appeal,  the  plaintiff  is  not  entitled  to  have  execution  against 
the  defendant   not  appealing   until   the   final   trial  of  the 
appeal."     Again,  in  Stell,  guardian,  vs.  Glass,  1  Kelly,  475, 
it  was  ruled  that  **  where  one  of  several  defendants  enters  an 
appeal  under  the  Act  of  1839,  and  one  of  the  other  two  dies, 
between  the  first  and  second  trial,  he  was  a  party  to  the 
appeal,  so  far  as  to  require  his  representative  to  be  made  a 
party  to  the  cause,  before  it  could  proceed."     Now  these 
rulings  settle  the  question,  that  whatever  may  be  the  effect 
upon   the  parties  rights  by  his  failure  to  appeal,  with  a 
co-defendant,  he  continues  a  party  to  the  case  until  final 
judgment  on  the  appeal.     As  no  action  can  be  taken  against 
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im  under  the  judgment  to  which  he  has  submitted^  pend- 
ig  the  appeal,  so,  pending  the  appeal,  he  is  not  at  liberty  to 
o  anything  inconsistent  with  the  pendency  of  the  suit.  And 
tie  same  rule  is  equally  applicable  to  plaintiffs.  Hesters 
lien  was  not  at  liberty  to  commence  another  action  of  eject- 
aent  whilst  the  appeal  of  James  Bell  held  the  first  in 
^ourt.  He  was  a  party  to  that  case  until  it  was  disposed  of 
in  the  appeal.  The  six  months  within  which  he  was 
^rivil^ed  to  renew  the  suit,  after  the  completion  of  the 
even  years  adverse  possession,  did  not,  therefore,  commence 
o  run  until  the  appeal  was  dismissed.  The  appeal  of  Bell 
letained  him  in  Court  after  judgment  confessed,  and  there-^ 
fore  brought  him  within  the  saving  clause  of  the  statute. 

We,  therefore,  think  that  this  charge  was  erroneous,  and 
is  it  probably  controlled  the  action  of  the  jury,  the  judg- 
ment refusing  a  new  trial  must  be  reversed,  and  the  cause 
sent  back  for  a  re-hearing. 

Let  the  judgment  be  reversed. 


Lewis  Ralston,  claimant,  plaintiff  in  error,  va,  John  D. 
Field,  plaintiff  in^./a.,  defendant  in  error. 

1.  Where  the  titled  to  land  vests  in  the  defendants  'mfi.fa,j  subsequent  to 
the  date  of  the  judgment  from  which  the^.  fa.  issued,  the  lands  are 
siibject  to  the  lien  of  such  judgment. 

^  Certain  lands  were  levied  on  as  the  property  of  E.,  to  which  C.  inter- 
posed a  claim.  Pending  the  claim  the  lands  were  sold  at  sheriff's 
sale  as  the  property  of  C,  and  R.  became  the  purchaser.  The  claim 
of  C.  was  withdrawn,  and  R.  interposed  his  claim :  Held,  that  R.  hav- 
ing purchased  the  land  pending  a  levy  and  claim,  was  chargeable  with 
notice  of  any  fraud  that  may  have  characterized  the  transfer  of  the 
lands  from  K.  to  C,  the  claim  to  which  was  then  pending. 

^-  It  is  no  error  for  the  Court  to  refuse  a  charge  to  the  jury,  founded 
npon  an  assumption  that  the  evidence  does  not  justify. 

^'  A  levy  will  not  be  dismissed  on  account  of  the  time  that  has  elapsed, 
unless  upon  motion  in  the  nature  of  a  rule  niH,  calling  upon  the  party 
to  show  cause  why  he  does  not  proceed. 

&•  Under  the  Act  of  1821,  a  deed  is  presumed  to  convey  a  fee  simple, 
nnless  the  contrary  appears  by  proof. 
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6.  Where  a  defendant  in  Ji.  fa.  has  a  bond  for  titles  to  land,  and  has 
paid  the  purchase  money,  the  land  is  subject  to  the  lien  of  jadgmeats 
against  him. 

FL  fa.  and  claim,  in  Lumpkin  Superior  Court.  Tried 
before  Judge  Rice,  at  the  July  Term,  1860. 

The  questions  presented  for  adjudication  by  the  record  in 
this  case,  arise  out  of  the  state  of  facts  following,  to-wit: 

On  the  9th  day  of  July,  1836,  James  Cantrell  recovered 
two  judgments  in  the  Justice's  Ck>urt  of  the  837th  militia 
district  of  Lumpkin  county,  against  Samuel  King,  and  on 
the  11th  day  of  June,  1836,  John  Hills  also  recovered  two 
judgments  in  the  same  Court,  against  said  King. 

From  these  judgments,  executions  were  regularly  issaed, 
and  on  the  6th  of  June,  1837,  Hills  transferred  and  assigned 
his  two/,  fas,  to  John  D.  Field,  and  on  the  19th  of  June, 
1837,  Cantrell  also  assigned  his  two  fi.  fas.  to  said  Field.  On 
the  18th  day  of  July,  1839,  these/,  /cm.  were  levied  upon 
lots  of  lands  Nos.  1055  and  1080,  in  the  12th  district 
of  the  1st  section  of  said  county  of  Lumpkin,  as  the  prop- 
erty of  Samuel  King,  the  defendant,  a  return,  that  no  per- 
sonal property  could  be  found  to  satisfy  the  /.  /a*.,  having 
been  previously  made. 

In  1842, 'Miller,  Chamberlain  &  Co.,  and  Tully  Choice 
interposed  claims  to  the  land,  which  were  withdrawn.  After- 
wards, in  October,  1843,  Tully  Choice  filed  a  claim  to  one  of 
the  lots,  and  in  November,  1843,  Miller,  Chamberlain  &  Co., 
interposed  a  claim  to  the  other  lot.  These  claims  conUnoed 
in  Court  until  1851,  when  they  were  withdrawn.  On  the 
17th  of  April,  1851,  Lewis  Ralston  interposed  his  claim  to 
both  lots.  These  claims  were  all  pending,  in  succession  and 
continuously,  from  the  time  the  first  one  was  filed  until  the 
case  was  tried. 

On  the  trial  the  plaintiff  introduced  the  /.  fas.  with  the 
levies  thereon,  and  proved  that  Samuel  King,  the  defend- 
ant in  /.  fas.,  was  in  possession  of  the  land  levied  on,  from 
1535  to  1840,  and  that  he  showed  to  his  overseer,  Reuben 
Moss,  a  deed  to  one  of  the  lots,  in  the  year  1836  or  1837, 
and  then  rested  his  case. 
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Coansel  for  claimant  then  moved  to  dismiss  the  levy,  on 
the  ground  that  the  same  had  lapsed,  but  the  Court  over- 
ruled the  motion,  and  claimant  excepted. 

Claimant  then  introduced  in  evidence  a  grant  from  the 
State  to  Lewis  Metts  for  one  of  the  lots,  (1055,)  and  a  deed 
from  Metts  to  TuUj  Choice,  dated  22d  April,  1840,  and 
recorded  3d  September,  1840.  Also,  a  grant  from  the  State 
to  John  P.  Riley  for  the  other  lot,  (1080,)  and  a  deed  from 
John  P.  Riley  to  Tully  Clibice,  dated  24ih  of  April,  1840, 
and  recorded  19th  July,  1851. 

Claimant  then  proved  the  existence  and  loss  of  a  fi.  /a. 
from  Lumpkin  Superior  Court,  in  favor  of  Daniel  Davis, 
against  Tully  Choice,  maker,  and  Jediah  Blackwell,  endorser, 
and  introduced  a  deed  from  James  Kennedy,  sheriff,  to 
Lewis  Ralston,  the  claimant,  reciting  a  sale  of  the  land  as 
the  property  of  Tully  Choice,  under  the  lost  fi.  fa,,  to  claim- 
ant, the  highest  bidder,  on  the  first  Tuesday  in  March,  1845. 
The  deed  was  recorded  27th  March,  1845. 
Claimant  then  rested  his  case. 

Plaintiff  in  rebuttal  made  oath,  that  he  had  made  search 
for  a  deed  from  Lewis  Metts  to  Samuel  King,  the  defendant 
in  ji.  fa.j  for  lot  No.  1055 ;  that  he  had  been  in  the  neigh- 
borhood of  Mett's  former  residence,  in  Sumter  county,  and 
was  informed  by  the  former  neighbors  of  Metts,  that  he  had 
removed  to  the  State  of  Alabama;  that  he  also  called  on 
John  P.  Riley,  in  his  inquiry  and  search  for  a  deed  from 
said  Kiley  to  said  King,  for  lot  No.  1080,  and  Riley  said 
that  he  had  no  such  deed,  and  knew  nothing  of  it.  The 
plaintiff  also  stated,  that  he  did  not  know  where  said  deeds 
were. 

Plaintiff  then  proved  by  William  M.  Varnum,  that  in  the 
Spring  of  1837  or  1838,  Samuel  King  employed  him  to  take 
a  bond  he  held  on  Lewis  Metts,  of  Sumter  county,  and  one 
he  held  on  John  P.  Riley,  and  pay  to  Metts  a  balance  due 
on  the  purchase  and  take  a  deed  from  Metts  to  King  for  lot 
No.  1055,  and  a  deed  from  Riley  to  King  for  lot  No.  1080, 
all  €d  which,  as  King's  agent,  he  did,  and  returned  to 
Lumpkin  county  and  delivered  the  deeds  to  King;  that 
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he  thought  he  witnessed  the  deeds^  but  is  not  certain, 
and  that  King  was  in  possession  of  the  land  from  about 
1836  to  1840,  when  he  left  Georgia;  that  in  the  Spring  of 
1840,  Tully  Choice  employed  him  to  take  these  deeds  to 
King  back  to  Metts  and  Riley,  and  get  them,  to  substitute 
for  them  a  deed  directly  to  said  Choice,  which  was  done; 
that  the  witness  had  no  interest  whatever  in  the  land,  aod 
acted  in  the  one  case  as  agent  of  King,  and  in  the  other  as 
agent  of  Choice.  ,     • 

Counsel  for  claimant  objected  to  this  testimony  of  Yar- 
num,  80  &r  as  the  same  went  to  prove  the  contents  of  the 
deeds  from  Metts  and  Biley  to  King,  on  the  ground  that 
there  was  no  sufficient  proof  of  their  execution,  and  that 
plaintiff  had  not  laid  a  sufficient  foundation  for  the  introduc- 
tion of  secondary  evidence. 

The  Court  overruled  the  objection,  and  the  daimant  ex- 
cepted. 

Amongst  other  things,  the  presiding  Judge  charged  the 
jury,  ''  that  if  Metts  and  Riley  executed  deeds  to  King  for 
the  land  in  controversy,  and  if,  after  the  lands  were  levied  oo, 
as  the  property  of  King,  Tully  Choice  returned  those  deeds 
to  Metts  and  Riley,  and  procured  them  to  execute  the  deeds  to 
Choice,  now  in  evidence  before  them,  then  it  would  be  their 
duty  to  find  the  lands  subject,  and  the  fact  that  any  portion 
of  the  deeds  introduced  by  claimant  had  been  recorded  with- 
in twelve  months  from  the  date  of  their  execution,  would  not 
change  the  rights  of  the  parties,  or  their  finding  in  this  case.'' 

To  this  charge  claimant  excepted,  and  requested  the  Court 
to  charge  the  jury  ''  that  if  Varnum  was  interested  in  the 
purchase  of  the  land  by  King,  or  was  a  partner  with  him  in 
the  purchase,  he  was  incompetent  to  attest  the  deeds,''  which 
charge  the  court  declined  to  give,  and  claimant  excepted. 

The  jury  found  the  property  subject  to  the  executions,  and 
the  claimant  seeks  a  reversal  of  that  judgment  on  the  grounds 
of  exception  set  forth  in  this  statement. 

Irwin  &  Lester  and  Wm.  Martin,  for  plaintiff  in  error. 
James  R.  Brown,  contra. 
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-By  the  Court. — Lumpkin,  J.,  delivering  the  opinion. 

1.  If  Vamum  is  to  be  believed,  this  is  a  plain  case.  It 
seems  that  in  the  Spring  of  1837  or  1838,  he  was  em- 
ployed by  Samuel  King  to  take  the  bonds  for  titles  which 
he  held  on  Metts  and  Riley,  whether  as  vendee  or  transferee, 
witness  does  not  recollect,  and  it  is  immaterial,  for  lots  No. 
1055  and  1080,  pay  the  balance  of  the  purchase  money,  and 
take  deeds  to  King,  which  he  did.  Here,  then,  is  the  title 
vested  in  King  subsequent  to  the  Justice's  Court  fi.  fas. 
which  Field  bought  of  Hills  &  Cantrell.  That  in  1840  he 
was  employed  by  Tully  Choice  to  take  these  same  two  deeds 
to  the  grantees,  (how  Tully  Choice  came  by  them  does  not 
appear,)  and  have  them  exchanged  for  deeds  to  Choice ;  and 
this  also  Varnum  did — of  course  the  two  lots  of  land  are 
subject  to  the  lien  of  Field's  executions. 

2.  The  levies  were  pending  on  these  fi.  fas  from  1843 
to  1851.  Lewis  Ralston,  one  of  the  claimants,  bought  in 
1845,  and  of  course  is  chargeable  with  notice  of  the  fraud  in 
the  transfer  of  these  lands  from  Samuel  King  to  Tully 
Choice,  the  claim  to  which  was  then  pending. 

3.  There  is  no  evidence  that  William  M.  Varnum  was  a 
partner  of  King,  or  interested  in  the  lands.  The  Court 
was  right  in  refusing  to  give  a  charge  founded  upon  such 
assumption,  there  being  no  evidence  to  justify  it.  Indeed 
the  evidence  seems  rather  to  negative  this  hypothesis,  for  he 
Beems  really  to  have  acted  as  the  agent  of  Tully  Choice  in 
securing  an  exchange  of  the  title  papers  in  his  favor. 

4.  As  to  the  Court  refusing  to  dismiss  the  levy  on  account 
of  the  time  which  had  elapsed,  it  is  sufficient  to  reply,  that 
^0  motion  was  made  by  the  claimant  for  that  purpose,  and  a 
cause  is  never  dismissed  without  motion,  in  the  nature  of  a 
rule  nisiy  calling  on  the  opposite  party  to  show  cause  why  he 
do«not  proceed. 

5.  It  is  objected  that  Varnum  does  not  prove  the  contents 
of  the  deeds.  He  states  that  they  were  deeds  to  lots  of  land 
No.  1056  and  1080,  and  under  the  Act  of  1821,  they  are 
presumed  to  convey  a  fee  simple,  unless  a  less  estate  was 
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limited  in  the  deed,  and  this  proof  was  for  the  claimaDt  to 
make.     We  think  the  originals  were  sufficiently  accounted  for. 

6.  But  suppose  no  deeds  were  taken;  what  of  that? 
Yarnum  swears  that  he  paid  the  balance  of  the  purchase 
money  to  Metts  and  Riley  for  King,  and  this  makes  the 
land  subject  to  the  judgments  against  King. 

Let  the  judgment  be  affirmed. 


W.  C.  Cleland,  plaintiff  in  error,  vs,  John  Low,  defendant 

in  error. 

1.  When  the  Coart  is  asked  to  give  a  charge  to  the  jary,  inconsistent 
with  the  law  and  facts  of  the  case,  it  is  not  error  to  refuse  the  charge. 

2.  A  charge  created  upon  her  separate  estate,  by  a  married  womaQ) 
which  may  be  enforced  in  equity,  is  a  sufficient  consideration  to  sup- 
port a  personal  contract. 

8.  A  verdict  well  founded  in  law  and  in  fact  will  not  be  disturbed. 

Action  on  a  due  bill,  in  Cobb  Superior  Court,  Tried 
before  Judge  Rice,  at  September  Term,  1860. 

This  action  was  brought  by  John  Low  against  Williamina 
C.  Cleland  to  recover  the  amount  of  a  due  bill  given  by 
defendant  to  plaintiff,  and  dated  the  4th  of  May,  1852,  for 
61,260  00. 

On  the  trial  of  the  case,  the  plaintiff  introduced  the  due 
bill  sued  on,  and  rested  his  case. 

The  defendant  then  read  the  depositions  of  her  brother, 
Thomas  J.  Waters,  who  testified,  that  in  the  year  1851  the 
plaintiff  endeavored  to  induce  him  to  endorse  for  defendant 
in  the  matter  of  this  debt,  saying,  that  if  witness  would  do 
80  he  would  indulge  defendant  for  twenty  years ;  that  plain- 
tiff also  stated,  that  defendant  ought  not  to  pay  the  debt,  for 
that  it  was  a  debt  contracted  by  Dr.  James  Cleland,  the  bos- 
band  of  defendant,  in  his  life  time,  for  the  rent  of  a  house 
and  a  wharf  lot  in  the  city  of  Savannah.  The  witness  also 
testified  that  Dr.  James  Cleland  was  dead,  and  was  insolvent 
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at  the  time  of  his  death,  and  for  several  years  before  that 
time. 

The  plaintiff  replied  to  this  testimony  by  introducing  the 
depositions  of  James  Mclntyre,  William  M.  Leigh,  H\  Kuapp 
and  John  E.  Ward,  by  whom  it  was  shown  that  Dr.  James 
Cleland  and  family  occupied  a  house  and  lot  in  the  city  of 
Savannah,  on  Broughton  street,  belonging  to  the  plaintiff, 
and  which  was  worth,  for  rent,  from  $360  00  to  $450  00  per 
annum ;  that  Dr.  Cleland  was  insolvent  at  and  before  his  death, 
and  that  defendant  had  a  separate  estate,  and  made  her  own 
contracts.  Two  of  the  witnesses  said  that  defendant  con- 
tioned  to  occupy  the  house  and  premises  after  the  death  of 
Dr.  Cleland. 

Plaintiff  also  read  in  evidence  a  note  written  by  the  late 
B.  H.  Charlton,  Esq.,  and  signed  by  the  defendant,  of  which 
the  following  is  a  copy,  to-wit : 

"To  Captain  John  Low  : 

"Dear  Sir — As  I  am  indebted  to  you  in  the  sum  of 
$675  00  for  house  rent,  which  you  permitted  me  to  occupy, 
at  my  request  and  upon  the  assurance  that  you  should  be 
paid  out  of  my  separate  estate,  I  hereby  deliver  to  you  a 
negro  man,  Richard,  to  be  retained  by  you  lintil,  out  of  the 
hire  and  services  of  said  slave,  you  shall  be  paid  in  full  the 
above  demand.  It  being  understood  by  you,  however,  that 
I  have  only  power  over  the  services  of  said  slave  during  my 
life.  "Yours  respectfully, 

"W.  CLELAND. 

''Avffud  4th,  1848." 

In  behalf  of  defendant,  it  was  positively  testified,  by 
members  of  defendant's  family,  that  she  did  not  occupy 
plaintiff's  house  a  single  day  after  Dr.  Cleland's  death. 

Ooansel  for  defendant  requested  the  presiding  Judge  to 
cliuge  the  jury :  "  that  if  in  1848  Mrs.  Cleland  owed  Low 
the  sum  of  $676  00,  or  any  other  sum  of  money,  and  that 
she  tfimed  over  to  Low  a  negro  man,  in  which  she  owned  a 
life)  ccfcate,  to  be  retained  by  Low  until  out  of  the  hire  and 
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services  of  the  negro  said  sum  should  be  paid,  that  was 
a  settlement  of  that  debt,  unless  the  evidence  showed  a 
change  of  the  contract,  and  that  the  giving  of  a  due  bill 
after  tlvat  is  not  of  itself  sufficient  evidence  of  a  change  in 
such  contract." 

The  Court  declined  to  give  the  charge,  and  defendant 
excepted. 

The  jury  found  for  the  plaintiff  the  amount  of  the  due 
bill,  with  interest  and  cost. 

Counsel  for  defendant  then  moved  for  a  new  trial,  on  the 
grounds : 

1st.  Because  the  verdict  is  contrary  to  law,  contrary  to 
the  evidence,  and  strongly  and  decidedly  against  the  weight 
of  the  evidence. 

2d.  Because  the  Court  erred  in  refusing  to  give  the  charge 
to  the  jury  as  requested,  and  as  hereinbefore  set  forth. 

The  Court  refused  the  new  trial,  and  error  is  assigned  in 
such  refusal. 

Irwin  &  Lester,  for  plaintiff  in  error. 

A.  J.  Hansell,  for  defendant  in  error. 

jBy  the  Court. — Jenkins,  J.,  delivering  the  opinion. 

The  plaintiff  in  error  moved  the  Court  below  for  a  new 
trial  on  two  grounds,  and  excepts  to  the  judgment  refusing 
the  motion  on  both  grounds. 

I  shall  consider,  first,  that  which  assigns  error  in  the 
refusal  of  the  Court  to  charge  as  requested. 

1.  Counsel  requested  theConrt  to  charge,  that  the  delivery" 
of  the  slave  by  the  defendant,  and  the  reception  of  him  by 
plaintiff,  on  the  terms  set  forth  in  defendant's  note  accompany- 
ing the  slave,  was  a  settlement  of  the  debt  mentioned  in  thsft 
note,  unless  the  evidence  showed  a  change  of  the  contract, 
and  that  the  subsequent  giving  of  a  due  bill  including  that 
indebtedness,  is  not  sufficient  evidence  of  a  change  in  the 
contract.  This  request  assumes  that  the  delivery  of  the 
•lave  Richard,  under  the  terms  stated  in  defendant's  note  of 
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the  4th  August,  1848,  was  a  payment  of  all  their  existing 
indebtedness.  We  do  not  so  regard  it.  It  was  more  in  the 
nature  of  a  collateral  security.  It  was  an  appropriation  of 
the  hire  of  that  slave  to  the  payment  of  the  debt  until  paid. 
The  evidence  'shows  clearly  enough  that  a  portion  of  the 
sum  then  due,  was  afterwards  included  in  the  due  bill  now 
sued  upon.  This  was  the  act  of  the  parties,  and  is  a  safer 
reliance  than  any  inferences  third  persons  may  draw  from 
the  note  itself,  though  we  think  the  note  and  the  due  bill 
entirely  consistent,  the  one  with  the  other. 

We  think  the  Court  committed  no  error  in  refusing  to 
give  the  charge. 

The  second  ground  was,  that  the  verdict  of  the  jury  is 
contrary  to  law,  contrary  to  evidence,  and  strongly  and 
decidedly  against  the  weight  of  evidence.     The  defendant,  at 
the  time  the  debt,  liquidated  by  the  due  bill  sued  on,  was 
coDtracted,  was  a/em«  covert,  having  a  separate  estate  under 
her  immediate  control,  the  income  of  which  she  received 
and  disbursed.    She  was  accustomed  to  make  contracts  for 
herself.     Her  husband  was  insolvent.     The  note  to  plaintiff, 
dated  4th  August,  1848,  was  written  during  the  life  of  her 
husband.     The  due  bill  was  given  after  his  death,  when  she 
was  8ui  juris.     Her  defence  here  is,  that  the  note  is  without 
consideration.     It  is  not  denied  that  the  due  bill  was  given 
for  the  rent  of  the  tenement  referred  to  in  the  note  of  August, 
1848,  but  it  is  said  that  at  the  time  of  the  renting  and  occu- 
pancy of  the  house  she  could  make  no  contract  that  would 
bind  her  separate  estate,  and  that  therefore  there  was  no  con- 
sideration for  the  due  bill.     The  instrument  creating  this 
separate  estate  is  not  before  us.    It  is  contended  on  the  one 
hand  that  a  feme  covert  cannot  bind  her  separate  estate  unless 
the  instrument  creating  it  expressly  authorizes  her  to  do 
9o;  on  the  other,  it  is  insisted  that  she  may  do  so,  unless 
expressly  restrained  by  the  instrument  creating  it.    Thus 
eaiA  party  seeks  to  throw  upon  the  other  the  ornia  of  show- 
ing the  provisions  of  that  instrument.    Here  I  remark,  first, 
that  the  evidence  discloses  that  it  was  a  marriage  settlement, 
to  the  defendant  a  separate  property ;  secondly,  that 
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the  inquiry  is  not  directly  whether  this  contract  binds  the 
corpus  of  the  separate  estate^  or  only  the  income;  or  whether 
both  are  free  from  its  obligation.  The  question  is,  whether 
a  contract  made  by  the  defendant,  whilst  afeme  covert,  hav- 
ing a  separate  property,  is  a  sufficient  consid^ation  to  sup- 
port the  contract  now  in  litigation,  made  after  she  had  become 
2l  feme  sole  f  '  Should  the  attempt  ever  be  made  to  enforce 
this  contract,  by  final  process,  against  this  separate  property, 
the  rights  of  others  may  become  involved,  and  it  may  be 
necessary  to  investigate  carefully  the  nature  and  incidents  of 
this  separate  estate ;  but  this  question  we  are  not  now  called 
upon  to  adjudicate.  That  we  are  now  considering  respects 
only  a  personal  liability,  the  sufficiency  of  a  specified  consid- 
eration, to  support  a  personal  contract,  and  thus  the  liability 
of  the  separate  estate  to  a  contract  made  during  coverture, 
comes  collaterally  under  review. 

2.  What  then,  under  the  facts  of  this  c&se,  are  the  legal 
presumptions?  "If  a  debt  of  the  wife  is  contracted  after 
mai^ljoge,  it  is  prima  fade  chargeable  on  her  separate  estate." 

1  Parsons,  4th  ed.,  306  b,  citing  Greenough  vs.  Wigginton, 

2  Green.,  435,  and  Gardner  vs.  Gardner,  7  Paige,  112.  A 
married  woman's  "separate  estate  will,  in  equity,  be  held 
liable  for  all  the  debts,  charges  and  incumbrances,  and  other 
engagements,  which  she  does  expressly  or  by  implication, 
charge  thereon.''  2d  Story's  Eq.,  sec.  1399,  citing  Hulme  vs. 
Tenant,  1  Bro.,  Ch.  R.,  16,  20.  Brown  vs.  Little,  14  Vesey 
302.  2  Roper  on  Husband  and  Wife,  ch.  21,  sec.  3.  Pea- 
cock vs.  Monk,  2d  Vesey,  190.  Grigby  vs.  Cox,  1  Ve8.,517. 
Greatly  vs.  Nohl,  3  Mad.  R.,  94.  The  general  rule  recog- 
nized by  these  authorities  is,  that  the  separate  property  of  a 
married  woman  is  prima  faxsie  chargeable  with  her  debts 
contracted  during  coverture,  and  if  she  does  so  charge  it 
expressly  or  by  implication,  the  charge  will  be  enforced  in 
equity.  It  cannot  be  doubted  that  a  charge  upon  property, 
which  may  be  enforced  in  equity,  is  a  sufficient  consideration 
to  support  a  personal  contract.  So  we  hold  the  law  of  the 
case. 

Now  as  to  the  facts  upon  the  main  points,  there  is  a  oon- 
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flict  in  the  testimony,  and  strangely  enough,  each  party  draws 
fixnn  the  other  directly  or  indirectly  the  conflicting  statements. 
The  defendant  in  error  is  made  to  say  that  the  primary  con- 
tract of  rent  was  not  that  of  plaintiff  in  error,  but  of  her 
husband,  and  timt  she  ought  not  to  pay  it     The  plaintiff  in 
error  is  made  to  say  that  the  primary  contract  was  hers,  and 
that  the  defendant  in  error  was  assured  that  he  "should  be 
foid  out  of  her  separate  eaiaieJ'     There  is,  however,  this 
difference  in  the  pieces  of  conflicting  evidence.     The  defend- 
ant in  error  speaks  through  a  third  person,  detailing  from 
memory  a  conversation  several  years  after  it  occurred.     The 
plaintiff  in  error  speaks,  by  a  note  in  writing,  drawn  by  an 
able  adviser,  and  signed  by  herself,  whilst  these  events  were 
transpiring,  she  being  then  in  the  occupancy  of  the  prem- 
iaa.    On  this  latter  evidence  the  jury  very  properly  relied. 
The  plaintiff  in  error,  then,  while  covert,  had  a  separate 
estate  which  she  controlled,  disposing  of  the  income  as  she 
pleased.     It  was  her  custom  to  make  contracts.     This  con- 
tract, (for  rent,)  made  during  coverture,  she  expressly  charged 
apon  her  separate  estate,  and  partially  discharged  by  appro- 
priating to  it  a  portion  of  the  income.     The  presumption  is, 
that  she  had  authority  to  charge  her  separate  estate  with  her 
contracts.     There  is  no  reasonable  doubt  as  to  her  power  to 
charge  her  contracts  upon  the  income  of  that  property  during 
her  life.    She  did  actually  for  a  time  appropriate  the  income 
from  a  portion  of  it  to  the  payment  of  the  contract.     Sub- 
sequently, having  become  aui  juris,  she  substituted  the  per- 
sonal contract  now  in  litigation.     We  are  fully  satisfied  that 
h  is  supported  by  a  sufficient  consideration,  and  that  the  ver- 
dict of  the  jury  is  well  founded  in  law  and  in  fact. 
Ijet  the  judgment  be  affirmed. 
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Freeman  McLenbon,  plaintiff  in  error,  rs,   Kelly  A 

Sallee,  defendants  in  error. 

1.  Where  a  case  has  been  fairly  submitted  to  the  jury  upon  the  facts, 
and  there  is  no  question  of  law  involved,  and  the  presiding  Judge 
refuses  a  new  trial,  this  Court  will  not  reverse  the  judgment,  unless  it 
appears  that  the  jury  acted  from  bias  or  prejudice,  cormption  or  pas* 
sion,  or  manifest  mistake. 

Assumpsit,  in  Meriwether  Superior  Court.  Tried  before 
the  Hon.  O.  A.  Bull,  at  the  August  Term,  1860. 

This  was  an  action  brought  by  the  firm  of  Kelly  &  Sallee 
against  Freeman  McClendon  to  recover  $103  00,  the  value 
of  certain  pork  which  plaintiffs  alleged  they  had  sold  to 
defendant,  and  for  which  he  was  indebted  to  them. 

The  defendant  simply  pleaded  the  general  issue. 

The  proof  on  the  trial  was  very  brief,  and  showed  that  plain- 
tiffs delivered  to  Samuel  W.  Moyer,  about  the  1st  of  January, 
1857,  fourteen  hundred  and  seventy-two  pounds  of  pork,  at 
seven  cents  per  pound,  and  charged  it  to  defendant,  by 
direction  of  Moyer;  thai  plaintiffs  had  furnished  to  Moyer 
goods  in  the  same  way  the  year  before,  and  charged  them  to 
defendant,  who  paid  for  them  without  objection ;  that  Moyer 
was  working  in  defendant's  shop,  and  boarding  some  of 
defendant's  hands  at  the  time ;  that  on  two  or  three  occasions 
the  defendant  was  called  on  for  payment  of  the  account  sned 
on,  and  he  said  it  was  all  right,  and  that  he  would  pay  it ; 
on  another  occasion  the  defendant  was  called  on  to  pay  the 
account,  and  complained  o|*  Moyer's  extravagance,  and  ^id 
he  had  no  funds  of  the  firm  of  McLendon  &  Moyer  on 
hand,  and  that  if  the  plaintiffs  would  get  Moyer's  note  for 
$50  00  he,  defendant,  would  pay  the  balance ;  that  plaintiffs 
had  no  direct  authority,  either  verbal  or  written,  to  charge 

the  goods  to  defendant,  except  the  statements  of  Moyer  as 
tkforesaid. 

The  jury  found  for  the  plaintiffs  $103  00,  with  costs  of 
suit,  and  counsel  for  defendant  moved  for  a  new  trial,  on  the 
ground: 
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1st.  That  the  verdict  was  contrary  to  law,  contrary  to  the 
testimony,  and  strongly  and  decidedly  against  the  weight  of 
the  evidence  in  the  case* 

The  presiding  Judge  overruled  the  motion  and  refused  the 
new  trials  and  that  decision  is  the  error  complained  of. 

£.  H.  Hill  and  Adams  &  Knight,  for  plaintiff  in  error. 

George  A.  Hall,  for  defendants  in  error. 

* 

By  the  Court. — Lijmpkik,  J.,  delivering  the  opinion. 

There  is  no  question  of  law  involved  in  this  case,  and  it 
has  been  fairly  submitted  upon  the  facts  to  the  jury.  They 
have  found  a  verdict  for  the  plaintiff,  and  the  Court  has 
refused  to  grant  a  new  trial.*  We  do  not  feel  called  on  to 
reverse  the  judgment. 

Indeed,  the  argument  of  the  facts  in  any  case,  with  all 
the  zeal  and  particularity  of  a  jury  trial,  is  felt  by  this  Court 
to  be  a  grievous  burden,  and  unless  we  are  satisfied  that  the 
jury  acte<l  from  bias  or  prejudice,  corruption  or  passion,  or 
manifest  mistake,  we  shall  rarely  feel  it  our  duty  to  order  a 
re-hearing  upon  the  testimony,  where  it  has  been  refused  by 
the  Circuit  Judge. 

Let  the  judgment  be  afQrmed. 


John  W.  Lewis,  plaintiff  in  error,  vs.  John  M.  McAfee, 

defendant  in  error. 

« 

1.  If  a  negro  be  hired  to  a  Railroad  for  a  particular  service,  and  he  is 
nsed  by  the  Road  for  a  different  purpose  or  service  from  that  intended, 
and  an  accident  happens  to  him  in  the  performance  of  such  service 
that  caases  his  death,  the  Road  is  liable  to  the  owner  for  his  value. 
Moot  especially  is  this  bo,  when  such  accident  results  from  the  gross 
neglect  and  mismanagement  on  the  part  of  the  employees  of  the 
Road. 


5,  ia  Fulton  Superior  Court.    Tried  before  Judge  Bull, 
at  the  October  Term,  1860. 
"Vol.  xxxn — 30. 
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John  M.  McAfee  hired  a  negro  man,  by  the  name  of 
Peter,  to  the  Western  and  Atlantic  Railroad,  for  the  year 
1857.     The  only  witness  who  speaks  as  to  the  terms  and 
purposes  of  the  contract  of  hiring,  states  that  his  recollection 
is,  that  the  negro  was  hired  to  do  shop  work.     The  negro 
was  put  to  service  on  a  passenger  train,  as  a  train  hand,  to 
attend  the  break  and  wait  upon  the  passengers.    In  this 
capacity  he  rode  on  the  train  from  Atlanta  to  Chattanooga 
and  back,  and  that  he  was  permitted  to  ride  on  the  tr&iti 
to   Marietta   once  and  sometimes  twice  a  week,  to  see  his 
wife.     The  conductor  on  the  train  knew  that  he  was  thus 
serving  as  a  train  hand,  and  that  he  was  riding  on  the  cars 
to  Marietta.     The  negro  worked  mostly  as  a  train  hand. 
In  the  Spring  of  1857,  the  negro  boy  went  aboard  one  of  the 
trains  of  said  road^  (other  than  the  one  to  which  be  belonged 
as   a  hand,)  at  the  passenger  depot  in  Atlanta,  and  after 
riding  on  the  train  some  quarter  of  a  mile  from  the  starting 
point,  the  negro  jumped  from  the  steps  of  the  platform  of 
the  second  car  of  the  train,  and  was  run  over  by  the  cars 
and   so  injured  that   he  died   in   twenty-four   hours  after 
receiving   the  injury.     The  conductor  of  the   train  from 
which  the  negro  jumped  and  was  injured,  did  not  know  that 
the  negro  was  aboard  the  train,  and  did  not  know  that  he 
jumped  off,  until  the  passengers  reported  the  fkct  to  him. 
It  was  a  rule  of  the  road,  that  when  a  negro  hand,  belong- 
ing or  attached  to  one  train  rode  upon  another,  for  the  con- 
ductor of  the  train  to  which  he  belonged,  or  the  superinten- 
dent of  the  road,  to  give  him  a  pass,  and  no  pass  was  given 
to  Peter  to  go  on  the  train  from  which  he  leaped.     It  was 
also  one  of  the  regulations  of  the  road,  that  no  train  should 
be  put  to  a  speed  exceeding  the  rate  of  ten  miles  an  hour, 
until  the  train  had  passed  the  lower  switch,  on  its  way  from 
Atlanta  to  Chattanooga.     One  witness,  who  saw  the  negro 
leap  from  the  car,  testifies  that  this  rule  was  violated,  and 
that  the  train  by  which  the  negro  was  injured  was  running 
at  the  time  of  the  injury,  and  before  it  had  passed  the  lower 
switch,  and  that  the  witness,  who  was  a  yard  m^ter  in  the 
service  of  the  road  at  the  time,  reported  the  conductor  for 
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running  his  train  in  violation  of  the  rale.  This  witness 
states  that  the  train  was  running  at  the  rate  of  twentj-five 
or  thirty  miles  an  hour,  when  the  negro  jumped  from  the 
car.  The  negro  had  jumped  from  trains  before,  but  was  not 
injured,  because  the  speed  of  the  train  was  not  so  great. 
Just  before  the  negro  jumped  off,  the  yard  master  signed 
him  not  to  do  so.  The  conductor  of  the  train  from  which 
the  negro  leaped,  states  that  at  the  time  of  the  injury  the 
train  was  running  at  the  rate  of  six  miles  an  hour.  The 
n^ro  was  worth  from  $1,000  00  to  $1,200  00.  McAfee 
claimed  damages  for  the  loss  of  his  negro,  and  made  a 
demand  for  a  settlement  as  required  by  the  statute,  and 
a  settlement  was  refused. 

McAfee  then  brought  an  action  to  recover  damages  for 
the  loss  of  the  negro. 

On  the  trial  of  the  case,  the  evidence  adduced  developed 
the  foregoing  facts,  and  the  presiding  Judge  charged  the 
jury: 

"  That  to  entitle  the  plaintiff  to  recover,  it  must  be  proven 

that  the  slave  was  killed  by  the  culpable  negligence  or 

carelessness  of  the  agent  or  employees  of  the  Western  and 

Atlantic  Railroad.    That  when  a  slave  is  hired  for  one 

purpose,  to  be  employed  in  a  particular  service,  and  is  put  to 

a  different  and  more  dangerous  service,  and  is   killed  or 

injured  in  consequence  of  that  change  in  the  character  of 

the  service,  the  party  hiring  him  is  liable  to  the  owner  for 

the  damage  sustained ;  but  it  must  be  shown  affirmatively, 

that  the  injury  resulted  from  the  change  of  employment,  or 

from  negligence  or  carelessness  of  the  party  hiring  or  his 

agents." 

The  jury  returned  a  verdict  for  the  plaintiff  for  $1200  00. 
CSaansel  for  the  defendant  moved  for  a  new  trial  on  the 
gronnds : 

l0t«  That  the  verdict  was  contrary  to  law  and  the  charge 
of  the  Court. 

2d.  That  the  verdict  was  against  evidence,  the  weight  of 
the  evideDce,  and  was  unsupported  by  the  evidence  on  the 
issaiCB  of  the  case. 
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The  presiding  Judge  refused  the  new  trial,  and  his  deci- 
sion is  complained  of  as  error. 

Sims  and  Gaskill,  for  the  plaintiff  in  error. 
A.  W.  Hammond  &  Son,  contra. 

By  the  Court, — Lyon,  J.,  delivering  the  opinion. 

The  onlj  question  made  in  this  case  is,  that  the  Court 
below  should  have  allowed  the  motion  for  a  new  trial  on  the 
only  ground  taken  therein  :  that  the  verdict  was  contrary  to 
law,  the  charge  of  the  Court,  and  against  the  evidence,  the 
weight  of  the  evidence,  and  not  supported  by  the  evidence 
on  the  issue,  (a  variety  of  the  same  things  stated  in  different 
ways.)  The  Court  below  refused  the  motion,  and  we  concur 
in  that  judgment. 

One  of  the  witnesses,  Wofibrd,  testified  that  the  negro  was 
hired  to  the  Western  and  Atlantic  Railroad  by  his  father,  as 
agent  for  the  owner,  to  do  shop  work.     Instead  of  being  put 
to  that  service  he  was  employed  generally  as  a  train  hand, 
and  was  put  to  any  business  that  required  his  services  by  the 
agents  of  the  road ;  and  on  his  return  from  the  car  shed, 
where  he  had  been  sent  by  one  of  the  agents  of  the  road,  to  the 
place  of  his  general  duties,  the  boy,  of  his  own  accord,  and  with- 
out the  direction  of  any  one  of  the  employees,  chose  to  ride 
back,  by  getting  up  and  standing  on  the  steps  or  platform  of 
the  car  of  the  passenger  train  that  was  going  out  at  that  time, 
a  thing  that  he  was  frequently  in  the  habit  of  doing  within 
the  knowledge  of  the  employers  of  the  road,  and  getting  off 
when  the  cars  reached  the  place  of  general  work  or  freight 
depot,  and  while  the  cars  were  in  motion.     On  the  morning 
in  question,  the  train  was  going  at  a  much  greater  speed  than 
usual,  or  that  the  rules  of  the  road  allowed,  and  in  attempt- 
ing to  get  off  at  his  usual  place,  he  was  run  over  and  killed. 
This  is  the  evidence  in  support  of  the  verdict,  and  we  thinlfc 
it  altogether  sufficient  for  that  purpose. 

The  accident  happened  to  the  negro  while  he  was  in  the 
actual  performance  of  a  service  for  the  road,  different  from 
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that  for  which  he  was  specially  employed.  The  rule  of  law 
on  this  subject  is,  that  if  the  thing  (hired)  is  used  for  a  dif- 
ferent purpose  from  that  which  was  intended  by  the  parties,  or 
in  a  different  manner,  or  for  a  longer  period,  the  hirer  is  not 
only  responsible  for  all  damages,  but  if  a  loss  occurs,  although 
by  inevitable  casualty,  he  will  generally  be  responsible  there- 
for. The  Mayor,  etc.,  vs.  Howard,  6  Ga.,  219.  This  case 
is  not  an  exception  to  the  rule.  But  it  is  insisted  that  the 
negro,  in  the  performance  of  the  duty  required  of  him,  volun- 
tarily and  of  his  own  accord,  without  the  authority  of  any 
of  the  agents  of  the  road,  exposed  himself  to  the  danger 
that  resulted  in  his  death,  and  that  this  exposure  was  not 
necessary  to  the  performance  of  the  duty  required.  That 
does  not  change  the  rule.  Had  the  'uegro  been  put  to  the 
service  for  which  he  was  employed,  and  that  only,  this  acci- 
dent could  not  have  happened.  And  in  addition  to  this,  the 
negro  was  in  the  habit,  while  in  the  performance  of  similar 
service,  of  getting  on  the  train,  and  riding  fr6m  the  car  shed  to 
the  freight  depot,  and  getting  off  while  the  train  was  in 
motion,  and  there  is  no  evidence  that  he  had  been  prohibited 
or  warned  not  thus  to  expose  himself.  "The  neglect  to  exer- 
cise aathority  to  forbid  a  thing,  is  to  permit  it."  Gorman  vs. 
Campbell,  14  Ga.,  142. 

Besides  this,  according  to  the  evidence  of  the  witness  Lee, 
the  train,  at  the  time  of  the  accident,  was  running  at  the 
speed  of  twenty-five  or  thirty  miles  per  hour,  when  the 
schedale  time  was  but  ten  miles  per  hour  at  the  place  of  the 
accident  This  was  such  culpable  mismanagement  and  neglect 
on  the  part  of  the  road  as  would  have  made  the  road  liable 
for  the  accident,  although  the  negro  might  not  have  been 
in  the  employment  of  the  road  on  the  terms  stated. 

Let  the  judgment  be  aiBrmed. 
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TwiGOS  V.  W.  Rhodes,  plaintiff  in  error,  V8,  George  W. 

Lee,  defendant  in  error. 

1.  This  Coart  will  not  control  the  discretion  of  the  Circuit  Judge  in 
refasing  to  appoint  a  Receiver,  and  in  dissolving  an  injunction,  where 
all  the  equity  of  the  bill  is  successfully  avoided  by  the  answer. 

Bill  in  equity,  in  Fulton  Superior  Court.     Decision  by 
Judge  O.  A.  Bull,  at  October  Term,  1860. 

On  the  30th  day  of  August,  1860,  Twiggs  V.  W.  Rhodes 
exhibited  his  bill  in  equity  against  George  W.  Lee,  alleging, 
that  some  time  in  the  month  of  June,  1859,  he  and  George 
W.  Lee  formed  a  partnership  for  the  purpose  of  carrying  on 
the  business  of  sawing 'and  selling  lumber;  that  they  pur- 
chased a  steam  engine,  saws  and  fixtures  for  a  saw  mill ;  that 
they  also  purchased  a  horse  and  wagon,  and  put  up  and  set 
the  mill  to  running  on  land  belonging  to  the  parties  jointly; 
that  the  partnership  property  was  worth  about  $4,000  00 ; 
that  the  mill  began  operations  about  the  1st  -November, 
1859,  sawing  lumber  and  laths,  and  so  continued  up  to  the 
filing  of  the  bill,  and  in  that  time  made,  as  complainant 
charges,  $1,000  00  net  profits;  that  the  proceeds  of  the  mill, 
the  books,  accounts  for  lumber,  assets  and  property  of  the 
firm,  are  all  in  the  hands  of  Lee,  who  is  insolvent,  and  is 
collecting  the  accounts  and  converting  them  to  his  own  use, 
and  is  wasting  the  assets  and  property  of  the  partnership ; 
that  Lee  refuses  to  settle  with  complainant,  or  give  him 
access  to  the  books  of  the  firm,  or  allow  him  in  any  manner 
to  control  the  assets  and  property ;  that  the  firm  owes  about 
$1,000  00,  for  which  complainant  is  liable,  and  will  have  to 
pay  on  account  of  Lee*s  insolvency ;  that  complainant  has 
paid  into  the  concern  $4,195  12,  and  exhibits  with  his  bill 
an  account  of  such  payments. 

The  prayer  of  the  bill  is  for  a  discovery  of  the  facts;  for 
an  accounting ;  for  an  injunction  restraining  Lee  from  run- 
ning or  disposing  of  the  mill,  or  any  of  its  fixtures,  collecting 
the  debts  due  the  firm,  or  wasting  any  of  the  assets  whatever; 
the  appointment  of  a  Receiver ;  and  for  general  relief. 
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On  the  10th  of  September,  1860,  the  bill  was  sanctioned, 
and  the  injunction  granted  as  prayed  for,  and  an  order  nisi 
was  also  granted,  calling  upon  the  defendant  to  show  cause 
whj  a  Receiver  should  not  be  appointed  according  to  the 
prayer  of  the  bill. 

At  the  time  and  place  of  hearing,  the  defendant  appeared 
and  filed  his  answer  to  the  bill,  and  also  produced  numerous 
affidavits  of  other  persons  as  a  showing  against  the  appoint- 
ment of  a  Receiver,  and  in  favor  of  a  dissolution  of  the 
iDJunction  that  was  granted. 

The  Reporter  does  not  deem  it  necessary  to  set  out  in 
this  statement  the  contents  of  the  answer,  and  the  affidavits 
in  detail,  as  they  are  voluminous.  Suffice  it  to  say,  that  the 
answer  plainly,  fully,  and  distinctly  denies  every  material 
fact  and  circumstance  upon  which  the  equity  of  the  bill  is 
based,  and  that  the  affidavits  accompanying  the  answer  sus- 
tain and  support  it  very  fully  and  strongly.  The  complain- 
ant filed  two  affidavits,  which  but  feebly  corroborated  his  bill 
in  some  of  its  unimportant  allegations,  and  one  of  them  was 
afterwards  modified  by  the  affiant  until  it  rather  contradicted 
than  sustained  the  complainant. 

Upon  the  showing  made,  the  presiding  Judge  not  only 
refused  to  appoint  a  Receiver,  as  prayed  for  in  the  bill,  but 
dissolved  the  injunction  which  he  had  previously  granted, 
and  that  decision  is  the  error  complained  of  in  the  bill  of 
exoeptiohs. 

Sims  &  Hoyt,  for  plaintifiT  in  error. 

Haygood  &  Johnston,  for  defendant  in  error. 

By  the  Court. — JENKINS,  J.,  delivering  the  opinion. 

The  Court  below  dissolved  an  injunction  previously  granted 
in  this  case,  and  refused  to  appoint  a  Receiver  upon  the 
coming  in  of  the  answer,  and  upon  affidavits  filed  by  the 
complainant  in  support  of  the  bill,  and  by  the  defendant  in 
support  of  his  answer,  and  the  complainant  excepted. 
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A  careful  examination  of  the  bill,  answer  and  affidavits 
filed,  has  satisfied  us : 

Ist.  That  all  the  equity  of  the  bill  is  successfully  avoided 
by  the  answer. 

2d.  That  the  affidavits  filed  by  the  complainant  gave  veiy 
feeble  support  to  his  bill,  whilst  the  affidavits  filed  by  the 
defendant  strongly  corroborate  his  answer. 

We  therefore  think  the  judgment  excepted  to,  correct. 

Let  the  judgment  be  affirmed. 


Susan  Whidby,  plaintiff  in  error,  vs.  John  W.  Lewes, 
Superintendent,  etc.,  defendant  in  error. 

1.  This  Court  will  not  reyerse  judgment  of  the  Saperior  Coart,  granting 
a  new  trial  on  the  gronnd  that  the  verdict  ia  contrary  to  the  endence, 
unless  fully  satisfied  that  such  judgment  is  an  improper  interference 
with  the  province  of  the  jury. 

Trespass  on  the  case,  in  Fulton  Superior  Court.  Tried 
before  Judge  Bull,  at  the  October  Term,  1860. 

This  action  was  instituted  by  Susan  Whidby  against  Joha 
W.  Lewu,  Superintendent  of  the  Western  and  Atlantic  Rail- 
road, to  recover  damages  for  the  killing  of  a  negro  man 
slave  by  the  name  of  Cicero,  belonging  to  the  plaintiff,  and 
which  she  alleged  was  run  over  and  destroyed  by  the  cars  of 
the  defendant,  through  the  carelessness  and  negligence  of  his 
agents  and  employees. 

The  testimony  adduced  on  the  trial  established  the  state  of 
facts  following,  to-wit :  That  a  demand  for  settlement  had 
been  made  by  plaintiff  before  she  brought  suit,  and  defendant 
refused  to  settle;  that  on  the  17th  of  July,  1857,  a  freight 
train  belonging  to  said  railroad  had  halted  in  the  town  of 
Marietta,  Cobb  county,  in  its  way  to  Atlanta,  and  \vas  stand- 
ing on  the  track  across  a  public  street  and  crossing  much 
used  and  traveled ;  that  whilst  the  train  was  thus  standing  on 
the  track,  and  across  the  street  so  as  to  obstruct  it,  the  n^ro 
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boy  that  was  killed^  was  upon  a  wagon  loaded  with  sand^ 
and  pulled  by  two  mules,  waiting  for  the  train  to  move  off 
so  that  he  could  pass;  that  after  thus  waiting  for  some  time 
the  usual  signal  for  starting  was  given,  and  the  train  moved 
off  in  the  direction  of  Atlanta ;  that  after  the  train  had 
passed  the  crossing  and  cleared  the  street  the  negro  started 
bis  team  across  the  railroad,  when,  in  order  to  avoid  a  col- 
lision with  an  up  train  just  coming  into  Marietta  from 
Atlanta,  the  freight  train,  without  any  signal,  was  suddenly 
reversed  and  commenced  backing,  and  as  the  negro,  who 
was  urging  his  males  forward,  got  his  wagon  on  the  track, 
the  backing  train  struck  his  wagon  and  he  jumped  from  the 
wagon,  fell  on  the  track,  was  run  over  by  the  wheels  of 
the  car,  and  almost  instantly  killed;  that  the  mules  had 
cleared  the  track,  but  the  wagon  was  partly  crushed ;  that 
the  negro  was  named  Cicero,  was  about  twenty-two  years 
old,  stout  built,  of  good  character,  belonged  to  plaintiff,  and 
was  worth  from  $1100  00  to  81300  00. 

The  fireman  of  the  train  stated,  in  his  testimony,  that  the 
man  at  the  switch  called  to  the  negro  and  told  him  not  to 
come  on  the  railroad,  that  he  would  be  killed  by  the  cars. 
The  fireman  also  stated  that  he  was  on  the  tender  and  was 
looking  out,  and  seeing  the  boy  or  his  mules  on  the  road,  he 
halloed  to  the  engineer  that  he  would  run  over  the  boy. 
The  engineer  reversed  the  engine,  throwing  her  forward  so 
as  to  prevent  a  collision  with  the  negro  and  his  team,  and 
put  on  all  the  steam,  but  could  not  stop  in  time.  Owing  to 
a  curve  in  the  road,  and  the  situation  of  the  train,  the  engi- 
neer could  not  have  seen  the  boy  at  the  time  he  started  across 
the  railroad ;  the  train  was  running  in  proper  time. 

Upon  this  testimony  the  jury  returned  a  verdict  in  favor 
of  the  plaintiff  for  $1250  00  damages,  and  counsel  for 
ddendant  moved  for  a  new  trial,  on  the  ground : 

lat.  That  the  verdict  was  contrary  to  law,  contrary  to  the 
evidence,  contrary  to  the  weight  of  the  evidence,  and  unsup- 
ported by  the  evidence. 

The  presiding  Judge  granted  the  new  trial,  and  the  writ 
of  enror  ia  prosecuted  to  reverse  that  decision. 
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A.  W.  Stone,  for  plaintiff  in  error. 

R.  W.  Sims  and  V.  A.  Gaskill,  cordra. 

By  the  Court. — Jenkins,  J.,  delivering  the  opinion. 

In  the  Court  below,  the  Judge  ordered  a  new  trial  on  the 
ground  that  the  verdict  is  not  sustained  by  the  evidence,  and 
to  this  ruling  the  plaintiff  excepts. 

After  a  careful  review  of  the  evidence,  we  are  not  satisfied 
with  the  proof  that  the  death  of  plaintiff's  slave  was  occa- 
sioned by  the  culpable  negligence  of  the  defendant,  his 
agents  or  employees. 

If  it  were  so  occasioned,  there  must  be  some  evidence  on 
that  point  not  adduced  on  the  trial,  and  as  the  effect  of  the 
judgment  under  review  is  not  to  conclude  the  rights  of  the 
parties,  but  to  open  the  case  for  a  re-hearing,  we  will  not 
interfere  with  it. 

This  Court  will  not  reverse  a  judgment  of  the  Superior 
Court,  granting  a  new  trial  on  the  ground  that  the  verdict  is 
contrary  to  the  evidence,  unless  fully  satisfied  that  such  judg- 
ment is  an  improper  interference  with  the  province  of  the 
jury,  that  Court  having  facilities  to  form  a  right  appre- 
ciation of  the  weight  of  evidence  which  this  Court  has  not. 

Let  the  judgment  be  affirmed. 


Freeman  McLendon,  plaintiff  in  error,  vs.  John  W. 

Shackleford,  defendant  in  error. 

1.  The  promise  of  M.,  on  the  presentation  of  an  obligation  to  hini) 
which  was  the  subject  of  the  suit,  and  purporting  to  be  signed  bj  him, 
that  he  would  settle  it  but  did  not  then  have  the  money,  but  was  wil- 
ling to  give  some  notes  thfit  he  had,  is  sufficient  evidence  to  support 
a  verdict  against  him  on  said  obligation. 

Assumpsit,  in  Meriwether  Superior  Court    Tried  before 
Judge  Bull,  at  the  August  Term,  1860. 
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This  action  was  brought  by  John  W.  Shackleford  against 
Freeman  McLendon^  to  recover  the  amount  due  on  the  fol- 
lowing receipt  to-wit : 

"Eeceived,  Griffin,  August  Slst,  1857,  from  John  W. 
Shackleford,  three  new  Concord  no-top  buggies,  which  we 
promise  to  sell  or  return,  on  or  by  the  25th  of  December  next. 
Amount  sold  for,  $376  00. 

"FREEMAN  McLENDON, 
"  By,  per  Samuel  W.  Moyer." 

McLendon,  amongst  other  things,  pleaded  non  est  factum 
to  the  receipt  sued  on. 

On  the  trial,  the  plaintiff  proved  that  Moyer  was  the 
trimmer  in  the  carriage  shop  of  the  defendant,  and  acted  as 
his  agent  in  the  sale  and  exchange  of  buggies  and  carriages ; 
that  Moyer  had  verbal  authority  ftora  McLendon  to  sign  his 
name  to  the  receipt;  that  one  of  the  buggies  mentioned  in 
the  receipt  ^as  sold,  and  the  price  charged  by  defendant 
on  his  books  ;  that  the  other  two  buggies  were  exchanged  by 
Moyer  for  old  buggies,  and  notes  for  the  difference  in  the 
exchange,  and  that  defendant  took  possession  of  the  notes, 
on  one  of  which  he  received  the  money,  and  also  took  pos- 
Bession  of  the  old  buggies,  one  of  which  he  exchanged  for  a 
mule ;  that  the  receipt  was  presented  to  defendant  for  pay- 
ment, in  the  Spring  of  1858,  and  that  he  said  he  was  willing 
to  pay  it,  but  did  not  then  have  the  money,  and  proposed  to 
turn  over  notes,  which  the  party  presenting  the  receipt  refused 
to  receive,  unless  defendant  would  endorse  them. 

On  the  part  of  the  defendant  it  was  shown,  that  in  Sep- 
tember, 1867,  Moyer  said  that  he  desired  to  go  to  Griffin  to 
get  some  buggies,  as  he  was  out  of  commission  buggies ;  that 
this  selling  of  buggies  on  commission  was  a  business  of  his 
own,  outside  of  the  shop  business  that  he  was  doing  for 
McLendon ;  that  two  or  three  days  thoreafter  he  showed  a 
^ritneas  two  or  three  buggies,  which  he  said  were  those  he 
obtained  at  Griffin;  that  there  was  a  public  notice,  of  which 
the  following  is  a  copy,  to-wit : 
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"  NOTICE. 

Greenville,  Georgia,  Oct.  29th,  1857, 

Baggies  for  sale, 

SAMUEL  W.  MOYER." 

Upon  this  evidence  the  jury  found  for  the  plaintiff,  $375  00, 
with  interest  and  cost,  and  counsel  for  defendant  moved  for 
a  new  trial,  on  the  ground :  "  That  the  verdict  was  contrary 
to  law  and  evidence,  and  strongly  and  decidedly  against  the 
weight  of  evidence." 

The  Court  refused  the  new  trial,  which  is  the  error  alleged. 

B.  H.  Hill,  by  Sims,  for  plaintiff  in  error. 

George  A.  Hall,  contra. 

By  the  Court, — Lyon,  J.,  delivering  the  opinion. 

We  can  not  say  that  the  verdict  is  so  strongly  and  decidedly 
against  the  weight  of  the  evidence  as  to  require  us  to  send  it 
back. 

The  witness  Shackleford  testifies  that  he  presented  the 
paper,  which  was  the  subject  matter  of  the  suit,  to  the  plain- 
tiff in  error,  defendant  in  the  suit,  some  time  in  the  year 
1858,  when  it  was  then  due  and  payable  according  to  its 
terms,  when  McLendon  said  ^^  he  was  willing  to  settle,  bat 
did  not  then  have  the  money,  but  was  willing  to  give  some 
notes  that  he  had."  This  was  very  positive  evidence,  and 
directly  to  the  point,  and  if  the  jury  thought  proper  to  be- 
lieve it,  and  to  find  upon  it,  we  do  not  see  why  we  should 
disturb  it.  At  all  events,  we  can  not  say  the  verdict  is 
against  the  evidence,  or  decidedly  and  strongly  against  its 
weight,  especially  as  there  was  no  direct  evidenoe  to  the 
contrary. 

It  is  true  that  the  witness  says  that  McLendon  told  him 
in  the  same  conversation  that  Moyer  had  no  authority  to 
give  that  receipt ;  but  if  McLendon,  notwithstanding,  had 
received  the  buggies,  and  thus  ratified  the  act,  he  was  as  much 
bound  to  pay  as  if  he  had  authorized  the  signing  of  the 
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receipt,  and  it  mast  be  presamed  that  he  either  received  the 
buggies,  or  the  proceeds  of  their  sale^  or  be  would  not  have 
agreed  to  settle  for  them. 
Let  the  jadgment  be  affirmed. 


Chaffee  St.  Amand  &  Croft,  plaintiffs  in  error,  V8.  Rent- 
froe &  Brother,  defendants  in  error. 

The  repeated  admissions  of  B.  R.,  who  is  sought  to  be  charged  as  a  part- 
ner  of  his  brother,  S.  R.,  that  he  was  interested  with  his  brother  in  the 
grocery,  before  and  afler  the  giving  of  the  note  in  suit ;  that  he  com- 
plained of  S.  R.*s  extravagance;  proof  that  goods  came  to  the  place 
of  bnainess  marked  Rentfroe  k  Bro.,  within  the  knowledge  of  B.  R., 
who  claimed  an  interest  in  the  goods  so  marked,  is  sufEcient  evidence 
of  partnership  to  require  a  recovery  against  him,  notwithstanding  his 
plea  of  non  at  factum,  not  a  partner,  etc. 

Assumpsit^  in  Fayette  Superior  Court.  Tried  before  Judge 
Hammond,  at  the  September  Term,  1860. 

This  action  was  instituted  by  Chaffee  St.  Amand  &  Crofl, 
against  the  firm  of  Rentfroe  &  Brother,  composed  of  Bur- 
kett  Rentfroe  and  Stephen  Rentfroe,  to  recover  the  sum  due 
on  a  promissory  note,  signed  Rentfroe  &  Brother,  payable  to 
the  order  of  the  plaiatiffs,  dated  Charleston,  S.  C,  8tb 
February,  1857,  due  at  four  months,  for  $422  11. 

Burkett  Rentfroe  pleaded  to  the  action,  that  he  was  not 
the  partner  of  the  said  Stephen  Rentfroe  at  the  date  of  the 
note,  or  before,  or  since  that  time,  under  the  style  of  Rent- 
free  &  Brother,  or  any  other  style,  and  that  the  note  was 
given  without  his  knowledge,  consei^t,  or  authority. 

On  the  trial  of  the  case,  the  note  was  read  in  evidence, 
and  it  further  appeared  from  the  proofs  made :  That  in  the 
year  1856,  Burkett  Rentfroe  said  that  he  was  a  partner  of 
Stephen  Rentfroe  in  the  grocery  business  in  Fayetteville,  and 
had  been,  all  the  way  through;  that  the  grocery  of  one  Bos- 
worthy  and  the  Rentfroe  grocery,  were  the  only  establish- 
meato  of  that  kind  in  Fayetteville,  in  the  summer  of  1866, 
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and  Bosworth  and  Stephen  Rentfroe  agreed  to^  and  did  raise 
the  price  of  liquors  to  ten  cents  a  drink ;  that  some  time 
thereafter,  Burkett  Rentfroe  went  to  Bosworth  and  asked 
him  if  he  did  not  fear  that  the  raising  of  the  price  of  liqaors 
would  injure  both  houses,  and  cause  them  to  sell  less  and 
make  less  money  than  if  the  price  were  to  remain  as  before, 
and  gave  as  a  reason  for  asking,  that  he  was  interested  with 
Stephen  Rentfroe,  or  had  an  interest  in  the  grocery;  that 
goods  or  groceries  came  to  the  Rentfroe  house  marked 
"  Rentfroe  &  Brother,''  and  that  Burkett  Rentfroe  was  fre- 
quently about  the  grocery  during  the  time  that  groceries  thus 
marked  were  being  received,  and  one  of  the  witnesses  thinb 
Burkett  Rentfroe  hauled  some  of  the  groceries  thus  marked 
on  his  wagon;  that  in  1857,  the  sheriff  levied  on  the  stock 
of  groceries  in  the  Rentfroe  house,  and  Burkett  Rentfroe 
asked  him  if  he  did  not  think  it  was  wrong  to  lock  up  his 
(Burkett's)  interests  in  that  way ;  that  some  of  the  groceries 
levied  on  were  fresh,  and  some  unopened,  and  some  in  a  small 
room  or  closet,  marked  "  Rentfroe  &  Brother,"  which  Bur- 
kett Rentfroe  claimed  to  have  an  interest  in,  and  said  he 
intended  to  interpose  a  claim  to  them,  but  afterward  declined 
to  do  so ;  that  Burkett  Rentfroe  said,  on  another  occasion, 
that  he  had  gone  into  the  business  with  Stephen  Rentfroe  to 
give  him  a  start,  and  that  from  the  way  Stephen  was  going 
on,  in  extravagance  in  dress  and  in  dressing  his  intended 
wife,  it  looked  like  it  would  ruin  him  (Burkett)  as  it  was  all 
coming  out  of  him  (Burkett) ;  that  there  were  debts  against 
them,  which  he  (Burkett)  would  have  to  pay,  and  that  Ste- 
phen had  told  him  that  certain  debts  had  been  paid  which 
he  (Burkett)  afterward  ascertained  were  not  paid ;  that  Bur- 
kett Rentfore,  on  another  occasion,  in  a  conversation  about 
the  grocery,  said  that  he  did  not  get  any,  or  much  profits. 

Upon  this  testimony  the  jury  found  for  the  defendant, 
Burkett  Rentfroe,  and  against  the  defendant,  Stephen  Rent- 
free. 

Counsel  for  plaintiffs  then  moved  for  a  new  trial,  on  the 
ground : 
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That  the  verdict  was  contrary  to  law  and  evidence,  and 
was  without  sufficient  evidence  to  support  it. 

The  Court  refused  the  new  trial,  and  that  refusal  is  the 
error  alleged. 

TiBWELL  &  WooTEN,  for  plaintiff  in  error. 

A.  W.  Stone,  contra. 

By  the  Court, — Lyon,  J.,  delivering  the  opinion. 

We  think  that  the  motion  for  a  new  trial  ought  to  have 
been  allowed,  as  the  verdict  was  without  and  against  the  evi- 
dence. 

The  defendant,  Burkett  Rentfroe,  who  denied  the  partner- 
ship, and  in  whose  favor  the  issue  was  found,  admitted 
repeatedly  that  he  was  interested  with  his  brother  in  the  gro- 
cery both  before  and  after  the  execution  of  the  note ;  com- 
plained of  his  brother's  extravagance;  that  he  would  ruin 
him ;  that  it  would  come  out  of  him ;  goods  came  to  the 
place  where  the  business  was  carried  on  marked  Rentfroe  & 
Bro.,  within  the  knowledge  of  Burkett,  and  he  claimed  him- 
self as  having  an  interest  in  said  goods  so  marked ;  was  fre- 
quently about  the  grocery,  and  claimed  an  interest  therein. 
All  this  was  proved  by  a  number  of  witnesses,  and  the  plea 
was  unsupported  by  any  evidence  of  any  character  whatever. 
Let  the  judgment  be  reversed. 
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John  B.  Wilcoxon  et  al.,  plaintifife  in  error,  vs.  Hillsbeb- 
KY  R.  Harrison,  defendant  in  error. 

1.  S  granted  certain  lands  to  trasteeSi  for  the  use  of  the  Baptist  denomi- 
nation of  Georgia,  to  be  used  and  occupied  for  the  pnblic  worship  of 
Almighty  God,  and  attached  to  the  deed  a  condition,  that  wheneyer 
certain  specified  articles  of  religious  faith,  then  held  by  the  Cbnrch, 
should  be  changed,  or  the  property  should  be  used  for  any  other  par- 
pose  than  that  before  expressed,  the  grantor,  his  heirs  or  legal  repre- 
sentatives, might  re-enter  and  possess  and  enjoy  the  land  as  if  the  deed 
had  never  been  made :  Heldj  that  the  condition  was  lawful,  and  the 
grantor  had  a  perfect  right  to  attach  it  to  his  grant  of  the  lands. 

2.  No  public  charity  can  successfully  assert  an  equity,  against  a  plain 
legal  right  of  a  private  individual. 

8.  An  interest  in  expectancy,  or  possibility,  maybe  the  subject  of  assign- 
ment, but  the  intention  to  make  such  assignment  must  appear  clearly 
and  indisputably. 

4.  A  deed  contained  a  condition  of  defeasance  upon  a  certain  conUD- 
gency,  and  also  provided,  that  upon  the  happening  of  the  contingencj, 
the  grantee  might  remove  any  improvements  placed  upon  the  premises 
by  him :  HMj  that  in  the  absence  of  an  averment  that  the  grantee 
had  attempted  to  remove  improvements  and  had  been  obstructed  in  it, 
there  was  no  sufficient  reason  for  the  intervention  of  equity. 

Bill  in  equity  and  demurrer,  in  Coweta  Superior  Conrt, 
Decided  by  the  Hon.  0.  A.  Bull,  at  September  Term,  1860. 

The  questions  presented  by  the  record  in  this  case,  arise 
out  of  the  following  state  of  facts,  to-wit : 

On  the  25th  day  of  April,  1831,  William  Saulsbury  exe- 
cuted a  deed,  conveying  to  Samuel  D.  Echols  and  four  other 
persons  named,  trustees  of  the  Newnan  Church,  and  their 
successors  in  office^  ten  acres  of  land,  in  or  near  the  town  of 
Newnan,  Coweta  county,  Georgia,  for  the  use  of  the  Baptist 
denomination  of  Georgia,  to  be  used  and  occupied  for  the 
public  worship  of  Almighty  God.  The  deed  set  out  seven 
articles  of  religious  faith,  as  being  held  by  said  denomina- 
tion, and  then  stipulated  that  the  deed  was  executed  upon, 
and  subject  to,  the  following  condition,  to-wit :  "  That  if  it 
should  happen  that  the  said  trustees  of  the  Newnan  Church, 
or  their  successors  in  office,  for  the  use  of  the  Baptist  Church, 
of  the  State  of  Georgia,  shall  change  the  above  written  arti- 
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cles  of  faith,  or  shall  convert  or  dispose  of  the  aforesaid 
premises  for  any  other  purpose  than  those  herein  mentioned, 
then  and  from  thenceforth,  in  either  of  those  cases,  it  shall 
and  may  be  legal,  to  and  for  the  said  William  Saulsbury,  his 
heirs,  executors  and  administrators,  into  and  upon  the  said 
granted  premises,  in  the  name  of  the  whole,  to  re-enter,  and 
the  same  to  have  again,  to  repossess  and  enjoy,  as  in  his  and 
their  first  and  former  estate  and  right,  this  indenture,  or  any- 
thing hereinbefore  contained,  to  the  contrary  thereof  in  any- 
wise, notwithstanding.     Prornded  dlso,  that  the  said  trustees 
and  their  successors  in  office,  for  the  use  of  the  Baptist  de- 
nomination of  Georgia,  shall  or  may  remove  at  their  discre- 
tion, all  and  any  building  or  improvements  which  they  or  any 
of  them  shall  or  may  hereafter  erect  and  place  upon  the  afore- 
said premises,  at  any  time  that  said  property  may  be  converted 
from  the  use  for  which  the  same  is  granted  as  aforesaid/' 
Afterwards,  William  Saulsbury,  the  grantor,  died,  and  Chris- 
topher Bowen  became  his  administrator,  and  after  partially 
administering  the  estate  of  the  said  Wm.  Saulsbury,  the  heirs 
at  law,  and  distributees  and  the  administrator,  came  to  aset- 
tlement,  and  the  administrator  paid  over  to  the  heirs  and 
distributees  of  said  estate,  property  and  assets  amounting  in 
value  to  the  sum  of  $5,500  00,  which  sum,  by  agreement  and 
contract  in  writing,  and  under  seal,  dated  the  3d  of  Febru- 
ary, 1834,  the  said  heirs  and  distributees   received  "in  full 
iiiatisfaction,  payment  and  discharge  for  the  whole  of  the  estate 
fM)tIi>  reed  and  personal,  and  the  said  Christopher  Bowen  is 
hereby  authorized  to  retain  in  his  hands  any  and  all  money 
that  may  henceforth,  and  from  this  date,  come  into  his  hands, 
arising  from  the  collection  of  notes,  judgments,  and  accounts 
due  said  estate,  or  from  the  sale  of  the  entire  of  the  real  and 
personal  estate  ;  hereby  acknowledging  that  we  have  received 
the  sara  of  $5,500  00  in  full  satisfaction  of  all  claims  that 
we  have,  or  those  whose  rights  we  represent,  to  the  whole  of 
the  estate  both  real  and  personal,  as  distributees  as  aforesaid." 
Oa  the  28th  day  of  January,  1835,  Christopher  Bowen 
sold,  conveyed,  and  confirmed,  by  a  quit  claim  deed,  the  said 
ten  acres  of  }and,  to  John  C.  Robinson,  Thomas  W.  Bolton, 

Vol.  XXXII — 31. 
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John  B.  Wilcoxon  et  al.,  plaintifis  in  error,  vs.  Hillsber- 
RY  R.  Harrison,  defendant  in  error. 

1.  S  granted  certain  lands  to  trustees,  for  the  use  of  the  Baptist  denomt 
nation  of  Georgia,  to  be  used  and  occupied  for  the  public  worship  f 
Almighty  God,  and  attached  to  the  deed  a  condition,  that  vhenev 
certain  specified  articles  of  religious  faith,  then  held  by  the  Char 
should  be  changed,  or  the  property  should  be  used  for  any  other* 
pose  than  that  before  expressed,  the  grantor,  his  heirs  or  legal  tp  , 
sentatives,  might  re-enter  and  possess  and  enjoy  the  land  as  if  tb? 
had  never  been  made :     Heldj  that  the  condition  was  lawful,  ai 
grantor  had  a  perfect  right  to  attach  it  to  his  grant  of  the  lands. 

2.  No  public  charity  can  successfully  assert  an  equity,  against     >' 
legal  right  of  a  private  individual. 

8.  An  interest  in  expectancy,  or  possibility,  may  be  the  subject  o 
ment,  but  the  intention  to  make  such  assignment  must  appei. 
and  indisputably. 

4.  A  deed  contained  a  condition  of  defeasance  upon  a  eertr 
gency,  and  also  provided,  that  upon  the  happening  of  the  co  , 

the  grantee  might  remove  any  improvements  placed  upon  t. 
by  him :     Heldj  that  in  the  absence  of  an  averment  that 
had  attempted  to  remove  improvement-s  and  had  been  ob^' 
there  was  no  sufficient  reason  for  the  intervention  of  equ' 

Bill  in  equity  and  demurrer,  in  Coweta  Suj' 
Decided  by  the  Hon.  0.  A.  Bull,  at  September 

The  questions  presented  by  the  record  in  t' 
out  of  the  following  state  of  facts,  to-wit : 

On  the  25th  day  of  April,  1831,  William  : 
cuted  a  deed,  conveying  to  Samuel  D.  Echols 
persons  named,  trustees  of  the  Newnan  Ch 
successors  in  office,  ten  acres  of  land,  in  or  : 
Newnan,  Coweta  county,  Georgia,  for  the  u 
denomination  of  Georgia,  to  be  used  and 
public  worship  of  Almighty  God.     The  • 
articles  of  religious  faith,  as  being  held  ] 
tion,  and  then  stipulated  that  the  deed   ^ 
and  subject  to,  the  following  condition,  f( 
should  happen  that  the  said  trustees  of  t 
or  their  successors  in  office,  for  the  use  o! 
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is  insisted  that  they  could  legally  and  efiPectually  make  such  ' 
conveyance.  We  may  concede  to  the  defendant  in  error  that 
an  expectancy,  or  even  a  possible  interest,  may  be  the  subject 
of  assignment,  but  the  intention  to  assign  and  dispose  of  an 
interest  in  expectancy  so  very  remote^  a  seeming  bare  possi- 
bility (as  this  was  at  the  time  the  document  in  question  was 
executed)  must  appear  clearly  and  indisputably. 

That  document  was  executed  and  delivered  by  the  dis- 
tributees of  Saulsbury's  estate  to  the  administrator,  upon  a 
settlement  between  those .  parties,  and  as  evidence  of  that 
settlement.  The  distributees  resided  in  a  remote  State,  and 
were  represented  by  an  agent  sent  out  and  fully  empowered 
to  make  a  final  settlement  with  the  administrator.  It  ap- 
pears that  neither  the  chosea  in  action,  lefl  by  the  intestate, 
nor  those  taken  by  the  administrator,  on  sale  of  property, 
had  been  fully  converted  into  money.  To  receive  these 
from  the  administrator,  and  attempt  their  collection,  would 
have  been  inconvenient  to  the  distributees.  To  return  here 
from  their  distant  residence  for  a  final  settlement,  would  have 
been  scarcely  less  so.  We  gather  from  the  entire  instru- 
ment, that  they  received  from  the  administrator  the  agreed 
value  of  these  assets  and  abandoned  them  to  him.  The 
clause  of  the  relinquishment  and  assignment  expresses  this 
intent  and  nothing  more.  There  is  nowhere  in  the  docu- 
ment any  express  reference  to  the  subject  matter  of  this 
litigation,  and  the  language  used  must  be  most  unreasonably 
stretched  to  cover  it.  We  can  not  do  such  violence  to  a 
document  which  we  think  clearly  imports  a  settlement  teach- 
ing all  such  property  as  had  come  to  the  hands  of  the 
administrator,  or  were  then  subject  to  his  administration. 
This  interest  does  not  fall  within  that  description,  and  con- 
sequently the  administrator,  Bowen,  acquired  no  title,  legal 
or  equitable,  to  it,  by  that  settlement.  It  follows  that  his 
quit  claim  deed  passed  no  title  to  the  trustees  of  the  Newnan 
church,  and  cannot  avail  the  defendant  in  error.  But  it  is 
again  insisted,  that  he  has  an  equity  in  the  improvements 
made  by  him  on  the  lot,  to  remove  them  or  to  be  com- 
pensated for  them  in  money.     If  the  defendant  have  any 
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such  valid  claim,  it  must  result,  from  the  clause  in  Sauls- 
bury's  deed  which  provides  for  the  removal,  by  the  grantees, 
of  any  buildings  which  may  have  been  erected  on  the  premi- 
se) previous  to  the  conversion  which  should  defeat  their 
title.  It  is  not  stated  that  they  had  attempted  any  such 
removal  and  had  been  obstructed  in  it.  We  see  in  the 
record  no  sufficient  reason  for  the  intervention  of  equity 
between  these  parties,  and  think  the  demurrer  should  have 
been  sustained. 
Let  the  judgment  be  reversed. 


John  C.  Bhewer,  administrator,  etc.,  plaintiff  in  error,  va, 
William  Ains worth,  defendant  in  error. 

1.  It  is  error  to  dismiss  as  attachment  on  the  ground  that  the  sum  sworn 
to  is  greater  than  that  proved  to  be  due  on  the  trial. 

Attachment,  in  Heard  Superior  Court,  and  decision  thereon 
by  Judge  Dennis  F.  Hammond,  at  the  September  Term, 
1860. 

On  the  25th  of  September,  1858,  John  C.  Brewer,  as 

administrator,  with  the  will  annexed,  of  George  W.  Garrett, 

deceased,  8ue<l  out  an  attachment  pendente  litey  against  the 

property  of  William  Ains  worth,  returnable  to  the  February 

Term,  1869,  of  Heard  Superior  Court.     The  affidavit  upon 

which  the  attachment  issued  alleged  an  indebtedness  by  the 

defendant  to  the  plaintiff  of  $400  00,  by  note,  dated  19th 

February,  1855,  and  due  one  day  after  date  for  that  amount* 

Upon  this  attachment  a  declaration  was  regularly  filed, 

and  when  the  cause  came  on  for  trial,  the  plaintiff  offered  in 

evidence  the  note  upon  which  the  suit  and  the  attachment 

were  founded,  which  note  had  a  credit  endorsed  thereon  of 

$44  07,  dated  the  13th  August,  1855,  and  also  a  credit  of 

8292  26,  dated  17th  July,  1856. 

Caansel  for  defendant  objected  to  the  introduction  of  the 
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note  in  evidence,  on  the  ground  that  in  the  affidavit  of  the 
plaintiff  $400  00  was  claimed  as  the  principal  sum  due, 
whilst  the  note  tendered  in  evidence  showed  that  the  same 
was  credited  with  the  sum  of  $336  33  at  the  time  the  affi- 
davit was  made. 

The  Court  sustained  the  objection,  rejected  the  note,  and 
dismissed  the  attachment.     That  decision  is  the  error  alleged. 

C.  W.  Mabry,  for  plaintiff  in  error. 

W.  B.  Thomasson,  contra. 

By  the  Court — Lumpkin,  J.,  delivering  the  opinion. 

It  will  not  do  to  lay  down  the  rule  that  because  the  plain- 
tiff in  attachment  fails  to  recover  the  amount  sworn  to  be 

« 

due,  his  attachment  shall  be  dismissed,  and  yet  we  can  not 
stop  short  of  this  if  we  sustain  the  motion  to  dismiss  in  this 
case. 

If  the  plaintiff  swears  to  too  much,  he  might  be  prosecu- 
ted on  the  criminal  side  of  the  Court,  or  sued  for  levying  an 
excessive  attachment,  and  this,  we  apprehend,  will  be  a  suf- 
ficient check. 

Let  the  judgment  be  reversed. 


John  R.  Wallace  and  Cybtjs  H.  Wallace,  plaiutifis  in 
error,  vs.  James  M.  Spitllock,  Superintendent,  etc.,  de- 
fendant in  error. 

[LuMPKiK,  J.,  did  Dot  preside  in  this  ease.] 

L  It  is  not  competent  to  prove  the  sayings  of  a  third  person,  who  is 
himself  a  competent  witness.  Whatever  he  may  know  touching  the 
case  should  be  conveyed  to  the  jury  under  the  sanction  of  an  oath, 
not  as  hearsay. 

2.  In  a  suit  to  recover  damages  from  the  State,  for  the  escape  and  loss 
of  a  slave,  the  Conrt  chai*ged  the  jury,  "  that  the  State  was  liable  to 
the  owner  of  a  slave  for  permitting  him,  without  the  owner's  aothorityr 
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to  travel  on  the  cars  of  the  State  Koad,  and  if  the  slavey  hy  that  means, 
escaped  beyond  the  reach  of  the  owner,  he  had  a  right  to  recover  the 
proven  valae  of  the  slave  at  the  time  of  the  escape.  That  when  the 
marks  of  the  African  race  were  discernible  by  ordinary  observation, 
the  condnctors  or  agents  of  the  road  were  bound  to  notice  them,  and 
if  they  did  not,  it  was  such  negligence  as  would  make  the  road  liable. 
Bat  if  the  slave  bore  none  of  the  distinctive  features  or  niarks  of  the 
negro,  or  so  little  as  to  escape  the  notice  of  an  ordinary  observer  ;  if, 
evea  in  the  exercise  of  proper  caution  and  diligence,  the  agent  of  the 
road  could  not  have  detected  any  of  the  marks  of  the  negro,  then 
there  was  no  such  negligence  as  would  make  the  road  liable :"  Held, 
that  the  charge  was  right. 
3.  The  Court  below  is  right  in  sustaining  a  verdict  and  refusing  a  new 
trial  when  the  verdict  accords  with  the  law  and  facts  of  the  case. » 

Action  on   the   case,  in  Fulton   Superior  Court.     Tried 
before  Judge  Buix,  at  the  November  Terra,  1860. 

This  was  an  action   brought  by  John  R.  Wallace  and 
Cyrus  H.  Wallace  against  James  M.  Spullock,  as  Superin- 
tendent of  the  Western  and  Atlantic  Railroad,  to  recover 
damages  for  the  loss  of  a  n^ro  boy  slave  by  the  name  of 
Sam,  which  the  plaintiffs  alleged  was  their  property,  and 
worth  $1600  00.     The  plaintiffs  furtlier  alleged,  that  on  the 
night  of  the  20th  of  December,  1856,  without  their  authority 
or  consent,  the  said  negro  boy  was  transported  over  said  rail- 
road from  Atlanta,  Georgia,  to  Chattanooga,  Tennessee,  on 
the  passenger  train,  whereby  he  escaped  from  the  plaintiffs 
and  became  wholly  lost  to  them. 
The  defendant  pleaded  not  guilty. 

On  the  trial  of  the  case  the  plaintiffs  proved  by  Samuel 
T.  Downs  that  the  boy  Sam  was  the  property  of  the  plain- 
tiffd,  and  worth  about  $1200  00;  that  on  the  morning  of 
the  25th  of  December,  1856,  he  saw  the  negro  at  Chatta- 
nooga, Tennessee,  at  which  place  the  night  passenger  train  had 
arrived  at  five  or  six  o'clock  on  that  morning;  that  being 
conductor  of  a  train  on  said  railroad,  he  left  Chattanooga  a 
short   time  after  seeing  the  boy  Sam,  and  on  arriving  at 
Atlaota,  reported  to  the  plaintiffs  what  he  had  seen;  that 
afterward  he  saw  the  boy  in  Chicago,  Illinois,  where  he 
[massed   as  a  white  man,  and  was  taking  drinks  at  the  bar 


490         SUPREME  COURT  OF  GEORGIA. 

Wallace  and  Wallace  vs,  SpuUock. 

with  white  men ;  that  the  boy  Sam  was  of  light  complexion, 
straight  black  hair,  and  to  a  casual  observer,  exhibited  no 
negro  blood ;  that  from  the  nose  down,  and  about  the  mouth 
and  chin,  and  the  lower  parts  of  his  face,  he  showed  indica- 
tions of  negro  blood. 

The  plaintiffs  also  proved  by  Thomas  A.  Thomas  that  the 
boy  was  plaintiffs'  property,  and  worth  about  $1200  00; 
that  plaintiffs  kept  him  employed  about  their  store,  to  do  what- 
ever he  was  directed  to  do ;  that  sometimes  he  sold  goods, 
made  out  bills,  and  received  money ;  that  he  was  of  light 
complexion,  and  had  straight  hair. 

In  behalf  of  plaintiffs,  George  W.  Centre  testified,  that 
he  was  clerk  for  plaintiffs,  and  that  Sam  was  engaged  about 
the  store,  as  testified  by  Thomas,  except  that  the  witness 
never  knew  him  to  make  out  bills ;  that  he  last  saw  Sam  on 
Saturday  evening  previous  to  Christmas,  1866 ;  that  Sam 
closed  up  the  store  that  evening,  and  was  missing  next  day ; 
that  when  the  train  arrived  from  Chattanooga,  witness  went 
to  meet,  and  there  saw  Mr.  Samuel  T.  Downs,  the  conductor. 

Plaintiffs  proposed  to  prove  by  Centre,  that  on  meeting 
Downs  the  latter  said, ."  that  he  saw  the  boy  Sam  that  morn' 
ing,  in  Chattanooga,  before  he  left  that  place." 

This  evidence  being  objected  to,  was  repelled  by  the  Court, 
and  counsel  for  plaintiffs  excepted. 

It  was  admitted  that  a  demand  for  settlement  was  made 
by  plaintiffs  before  the  suit  was  brought,  as  required  by  the 
statute. 

In  behalf  of  defendant,  it  was  shown  by  the  testimony  of 
a  number  of  witnesses,  that  they  had  seen  Sam  about  the 
store  of  the  plaintiffs  for  twelve  months  or  more,  and  con- 
sidered him  a  white  man;  that  they  had  dealt  with  him  as 
a  clerk  in  the  store,  bought  goods  from  him,  and  paid  him 
the  money  for  them  ;  that  his  complexion  was  light,  his  hair 
straight,  and  that  to  ordinary  observation  his  appearance  was 
that  of  a  white  man. 

One  of  the  witnesses  had  been  in  the  habit  of  calling  him 
Mr.  Wallace,  and  regarded  him  as  a  member  of  the  firm. 

Amongst  other  things,  the  presiding  Judge  charged  the 
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jury,  "that  the  State,  as  well  as  an  incorporated  company, 
was  liable  to  the  owner  of  a  slave  for  permitting  him,  with- 
out the  owner's  authority,  to  travel  on  the  cars  of  the  State 
Road,  and  if  the  slave,  by  that  means,  escaped  beyond  the 
reach  of  the  master,  he  had  a  right  to  recover  the  proven 
value  of  the  slave  at  the  time  of  the  escape.  That  when  the 
marks  of  the  African  race  were  discernible  by  ordinary  obser- 
vation, the  conductors  or  agents  of  the  road  were  bound  to 
notice  them,  and  if  they  did  not,  it  was  such  negligence  as 
would  make  the  road  liable.  But  if  the  slave  bore  none  of 
the  distinctive  features  or  marks  of  the  negro,  or  so  little  as 
to  escape  the  notice- of  an  ordinary  observer;  if  even  in  the 
exercise  of  proper  caution  and  diligence,  the  agents  of  .the 
road,  in  charge  of  the  train,  could  not  have  detected  any  of 
the  marks  of  the  negro,  then  there  was  no  such  negligence 
as  would  make  the  road  liable." 

The  jury  returned  a  verdict  in  favor  of  the  defendant. 

Counsel  for  plaintiffs  then  moved  for  a  new  trial  on  the 
grounds : 

Ist.  Because  the  Court  erred  in  repelling  the  evidence  of 
George  W.  Centre  as  to  the  sayings  of  the  conductor.  Downs* 

2d.  Because  the  Court  erred  in  charging  the  jury  as  here- 
inbefore set  forth. 

3d.  Because  the  jury  found  contrary  to  the  evidence  and 
the  law  of  the  case. 

The  Court  overruled  the  motion,  and  refused  the  new  trial, 
and  the  plaintiffs  assign  error  upon  that  decision. 

Glenn  &  Cooper,  for  plaintiffs  in  error. 

I-r.  E.  Bleckley,  for  defendant  in  error. 

Sy  the  Cornet — Jenkins,  J.,  delivering  the  opinion. 

The  first  exception  to  the  judgment  of  the  Court  below, 
refusing  a  motion  for  a  new  trial  is,  that  the  said  motion 
shoald  have  been  granted  on  the  ground,  that  upon  the  trial 
the  Court  erred  in  rejecting  the  sayings  of  Downs.  For 
auc^ht   that  appears.  Downs  was  a  competent  witness,  and 
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whatever  he  may  have  known  touching  the  case,  should  have 
been  conveyed  to  the  jury  under  the  sanction  of  an  oath,  not 
as  hearsay.  The  evidence  was  properly  rejected.  The  charge 
of  the  Court,  as  embodied  in  the  statement,  is  also  assigned 
as  error. 

We  think  any  rule,  applicable  to  such  a  case,  more  strin- 
gent than  that  given  to  the  jury  in  this  charge,  would  be 
exceedingly  unjust  to  railroad  companies,  or  other  parties 
engage<l   in   the   transportation   of  passengers.     Especially 
would  the  rule  operate  oppressively  when,  as  in  this  case,  the 
owners  of  a  slave,  scarcely  at  all  distinguishable  in  hair,  com- 
plexion and  feature  from  a  free  white  person,  employed  him 
in  a  way  in  which  usually  only  white  persons  are  employed, 
viz:  as  a  salesman  in  their  store.     Some  persons,  it  appears, 
dealt  with  him  there,  believing  him  to  be  a  clerk,  others 
mistaking  him  for  a  member  of  the  firm,  and  calling  him 
Mr.  Wallace.     It  is  not  improbable  that  the  conductor  in 
charge  of  the  train  on  which  this  slave  escaped,  may  have 
seen  him  so  employed  in  the  store  of  plaintiff,  and  may  thus 
have  been  confirmed  in  the  impression  made  by  his  appear- 
ance that  he  was  of  the  white  race.     There  is  no  evidence 
whatever  that  any  employee  of  the  defendant  connived  at  the 
escape.     To  prescribe  any  more  stringent  rules  in  such  cases 
would  be  to  enjoin  upon  railroad  conductors  the  duty  of 
questioning  as  to  the  social  status  of  every  white  passenger 
having  a  dark  complexion,  and  refusing  to  give  him  convey- 
ance unless  he  could  prove  his  descent  from  Caucasian  pa- 
rents. 

We  think  the  Court  was  right  in  sustaining  this  verdict 
upon  the  law  and  the  facts. 

Let  the  judgment  be  aflBrmed. 
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WiLijAM  Keaton,  plaintiff  in  error,  V8.  Henry  T.  Read, 

et  al.,  defendants  in  error. 

1.  Where  the  evidence  shows  that  the  plaintiff  has  failed  to  comply  with 
a  condition  of  the  contract,  precedent  to  the  obligation  of  the  defend- 
ant to  pay  the  note  sued  on,  a  verdict  for  the  defendant  is  right,  and 
will  not  be  disturbed. 

Action  on  a  note,  in  Carroll  Superior  Court.     Tried  before 
Judge  Hammond,  at  October  Term,  1860. 

This  was  an  action  brought  by  William  Keaton  against 
H.  T.  Read,  Hiram  Harper  and  J.  D.  Harper,  to  recover  the 
amount  of  a  joint  and  several  promissory  note,  signed  by  the 
defendants,  payable  to  said  Keaton,  or  bearer,  dated  16th 
December,  1854,  and  due  the  1st  day  of  March,  1855,  for 
?500  00.  The  note  had  a  credit  on  it  of  $80  00,  dated  5th 
January,  1857. 

The  defendants  pleaded  that  the  note  sued  on  was  given 
for  an  interest  in  a  copper  mine  on  lot  No.  78,  in  the  2d  dis- 
trict of  Carroll  county,  which  the  plaintiff  was  to  thoroughly 
test  for  copper,  and  to  which  he  was  to  make  a  deed  to 
(defendants,  and  that  the  plaintiff  had  wholly  failed  to  make 
the  test,  or  execute  the  deed  according  to  the  contract,  and 
tiat  therefore  the  ■  consideration  of  the  note  sued  on  had 
wholly  failed. 

The  defendants,  Harpers,  also  pleaded  a  release  from  all 
obligation  to  pay  the  note. 

On  the  trial  the  plaintiff  read  the  note  in  evidence,  and 
closed  his  case. 

The  defendants  read  in  evidence  a  bond  executed  by  the 
pJaintiff,  to  which  the  following  conditions  were  annexed, 
to- wit: 

"  The 'condition  of  the  above  bond  is  such,  that  whereas 
he  above  bound  William  Keaton  is  now  operating  and  test- 
tig  for  copper,  and  other  valuable  minerals,  on  part  of  lot 
^'o.  78,  in  the  2d  district  of  said  county,  (Carroll,)  being 
fty  acre)  in  the  Northwest  corner  of  said  described  lot,  the 
auditions  of  which  bond  are,  that  the  said  William  Keaton, 
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upon  a  discovery,  within  six  months  from  the  third  day  of 
October  last,  (1854,)  of  copper,  or  other  valuable  minerals,  is 
bound  to  make  titles  to  the  aforesaid  Henry  T.  Read,  Hiram 
T.  Harper,  and  J.  D.  Harper,  for  the  one-eighth  mineral 
interest  contained  in  said  fifty  acres  of  land  hereinbefore 
described.     And  whereas  the  above  bound  Henry  T.  Read, 
Hiram  T.  Harper,  and  J.  D.  Harper,  have  this  day  become 
the  purchasers  of  the  one-eighth  part  as  aforesaid,  for  and  at 
the  price  of  one  thousand  dollars,  to-wit:  five  hundred  dol- 
lars the  25th  day  of  December,  1854,  and  the  other  note  for 
five  hundred  dollars,  due  the  1st  day  of  March,  1865.   l^ow 
if  upon  the  expiration  of  the  three  months  allowed  for  test- 
ing and  operating  on  said  lot,  the  aforesaid  William  Keaton 
shall  make,  or  cause  to  be  made,  warranty  titles  to  the  said 
lot  or  parcel  of  land,  as  before  described,  unto  the  said  Henry 
T.  Read,  Hiram  T.  Harper  and  J.  D.  Harper,  for  the  one- 
eighth  part  of  the  mineral  interest,  and  the  said  Read,  Har- 
per, and  Harper  shall  well  and  truly  pay  off  and  discharge 
the  aforesaid  note,  then  the  above  bond  is  to  be  void,  else  to 
remain  in  full  force.'' 

The  defendants  proved  by  one  witness,  that  there  was  no 
copper  discovered  as  witness  knew  of;  that  Keaton  sunk  a 
pit  on  the  place,  but  did  not  get  to  the  ore ;  that  operations 
ceased  when  they  reached  water ;  that  the  Harpers  discov- 
ered something  that  was  called  copper  ore,  but  it  was  done 
under  a  lease  before  the  trade  with  Keaton. 

The  defendants  also  proved  by  five  or  six  witnesses,  some 
of  whom  witnessed  the  contract,  and  others  of  whom  heard 
Keaton  say,  that  the  two  Harpers  had  let  Keaton  have  a  lot 
of  land  and  an  interest  in  a  distillery  and  mills,  for  which 
Keaton  agreed  to  give  up  one  of  the  five  hundred  dollar 
notes,  and  release  the  Harpers  from  the  other  note,  and  look 
alone  to  Read  for  payment  of  it,  and  that  after  this  arrange- 
ment Keaton  bought  a  wagon  from  the  Harpers  at  the  price 
of  eighty  dollars,  and  was  to  give  them  an  order  on  Read 
for  the  money;  the  note  shows  a  credit  for  that  sum. 

In  behalf  of  the  plaintiff  it  was  proved  in  rebuttal,  that 
Read  had  the  ore  taken  from  the  land  tested,  and  acoordiag 
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to  his  report,  it  yielded  thirty  per  cent.,  and  that  in  Feb- 
ruary, 1855,  the  Harpers  employed  a  man  to  haul  some  ore 
to  Atlanta,  and  paid  for  the  hauling. 

Upon  this  testimony  the  jury  returned  a  verdict  for  the 
defendants,  and  counsel  for  plaintifif  made  a  motion  for  a  new 
trial,  on  the  ground  : 

"That  the  jury  found  contrary  to  law  and  evidence,  and  . 
the  weight  of  evidence." 

The  presiding  Judge  refused  the  new  trial  moved  for,  and 
the  plaintiflP  now  prosecutes  for  writ  of  error  to  reverse  that 
decision. 

W.  B.  CoNYEBS,  Black  &  Wooten,  for  plaintiff  in  error. 

G.  W.  Austin  and  Thos.  Chandler,  contra. 

By  the  Court. — Jenkins,  J.,  delivering  the  opinion. 

The  sole  ground  upon  which  we  are  asked  to  reverse  the 
jud^^ment  of  the  Court  below,  refusing  a  new  trial,  is  that 
the  verdict  was  contrary  to  law  and  evidence. 

Oar  opinion  is,  that  the  evidence  shows  that  the  plaintiff 
in  error  failed  to  comply  with  the  condition  of  the  contract, 
precedent  to  the  defendants'  obligation  to  pay  the  note  sued 
ou,  by  reason  whereof  the  consideration  of  the  note  failed, 
and  that  therefore  the  verdict  is  supported  both  by  the  law 
and  the  evidence. 
Let  the  judgment  be  affirmed. 
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George  W.  Irby,  plaintiff  in  error,  vs.  The. State  of 

Georgia,  defendant  in  error. 

On  the  trial  of  I.,  an  infant  of  the  age  of  fourteen  years,  for  the  murder 
of  Norton,  the  proof  showed  that  the  deceased  and  the  father  of  the 
accused  were  engaged  in  a  common  fist  fight,  no  weapons  being  used 
on  either  side,  and  while  a  person,  the  brother-in-law  of  the  accused, 
was  in  the  act  of  separating  the  parties,  the  accused  shot  down  the 
deceased  without  any  apparent  necessity :  Hdd,  that  these  facts  were 
sufficient  to  sustain  the  verdict  of  voluntary  manslaughter  rendered  by 
the  jury. 

Indictment  for  murder,  in  Fulton  Superior  Court.  Tried 
before  Judge  Bull,  at  the  October  Term,  1861. 

This  was  an  indictment  against  George  W.  Irby,  for  the 
murder  of  Henry  Norton,  in  the  county  of  Fulton,  on  the 
25th  of  December,  1856. 

The  principal  facts  and  circumstances  attending  the  homi- 
cide are  as  follows : 

On  the  25th  of  December,  1856,  quite  a  crowd  of  persons 
were  assembled  at  a  place  called  Buckhead,  in  the  county  of 
Fulton.     The  crowd  were  drinking,  shooting  powder  guns, 
and  shooting  at  chickens  for  sport.     Late  in  the  day  Henry 
Norton  and  Henry  Irby,  the  father  of  prisoner,  commencetl 
disputing  and  quarreling  about  the  chances  in  a  raffle  for  a 
basket.     Norton  asked  Henry  Irby  to  pay  in  the  money  for 
his  chance  in  the  raffle.     Irby  said  he  had  paid  in  his  money, 
and  from  this  the  dispute  waxed  warm,  until  Norton  gave 
Henry  Irby  the  damned  lie  twice.     The  parties  came  to- 
gether for  a  fight,  neither  having  weapons.     Norton  struck 
Henry  Irby  twice  with  his  fist,  and  knocked  him   again^t 
a  post  of  the  piazza  of  a  grocery,  and  Henry   Irby  had 
Norton  by  the  throat  and  Norton  had  Henry  Irby  by  the 
hair,  and  was  pulling  him  along  out  of  the  piazza  of  iho 
grocery.     A  man  by  the  name  of  Simpson  walked  up  to  the 
combatants  with  a  double-barreled  gun  drawn,  the  muzzle 
being  in  his  hands  and  the  breech  upward,  ia   a  striking 
position.     Simpson  approached  the  combatants  on  that  sidr 
next  to  Henry  Irby,  but  did  not  strike  or  attempt  to  striko, 
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though  near  enough  to  do  so.     A  Mr.  Hicks,  the  son-in-law 
of  Henry  Irby,  took  hold  of  him  for  the  purpose  of  sepa- 
rating the  combatants,  and  requested  others  to  aid  him  in 
parting  them.     At  this  point  of  time  George  W.  Irby,  the 
prisoner,  came  running  up  to  the  crowd  where  the  fight  was 
going  on,  drew  a  pistol  and  fired  it  at  Norton,  the  ball  enter- 
ing the  lefl  side  of  his  head,  in  the  edge  of  the  hair.     Norton 
died  of  the  wound  in  a  few  minutes.     Norton  and  Henry 
Irby  were  friendly  up  to  the  time  of  the  fight,  and  Norton 
was  living  upon  the  land  of  Henry  Irby  at  the  time  of  the 
difficulty.     Norton  and  the  prisoner  were  also  friendly  up  to 
the  time  of  the  difficulty.     The  prisoner  was  a  lad,  some 
tliirteen  or  fourteen  years  old.     Norton  was  a  quarrelsome, 
violent  man  when  drinking,  and  was  drinking  on  that  day. 
Under  this  testimony  the  jury  on  the  trial   returned   a 
verdict  against  the  prisoner  of  "guilty  of  voluntary  man- 
slaughter." 

Counsel  for  defendant  moved  for  a  new  trial  of  the  case 
on  the  grounds : 

1st.  Because  James  V.  White,  one  of  the  jurors  who  tried 
the  case,  was  one  of  the  grand  jury  who  found  the  bill  of 
indictment  against  the  prisoner,  which  fact  was  unknown  to 
(lofendant  or  his  counsel  until  after  he  was  sworn  in  chief  as 
a  juror  to  try  the  case;  counsel  for  defendant  admitting  that 
after  he  was  sworn  in  chief,  and  before  the  jury  was  made 
up,  they  ascertained  the  fact  that  he  was  one  of  the  grand 
jurors  who  found  the  bill  of  indictment  true. 

2d.  Because  Samuel  W.  Hardy,  one  of  the  jurors  sworn 
to  try  the  case,  separated  from  the  balance  of  the  jury  on 
the  night  of  the  first  day  of  the  trial,  and  after  the  Court 
had  adjourned,  and  remained  so  separated  for  a  considerable 
time  without  being  in  charge  of  any  officer  of  the  Court. 
3d.  Because  the  verdict  was  contraiy  to  law  and  contrary 

to  evidence. 

In  support  of  the  second  ground  of  the  motion,  the  sepa- 
ration of  the  juror,  Hardy,  from  his  fellow- jurors,  was  shown, 
but  it  appeared  from  Hardy's  affidavit,  that  the  separation 
was  occasioned  by  his  stepping  aside  necessarily,  and  that  he 
Vol.  xxxn — 32. 
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spoke  to  DO  one,  nor  no  one  spoke  to  him  about  the  case, nor, 
did   he  speak  to  any  one  aboat  the  case  during  the  trial, 
except  his  fellow-jurors. 

The  presiding  Judge  refused  the  new  trial,  and  the  defend- 
ant assigns  such  refusal  as  error. 

Glenn,  Calhoun,  and  Gaktrell,  for  plaintiff  in  error. 

Solicitor  General  N.  J.  Hammond,  contra. 

By  the  Court — ^Lyon,  J.,  delivering  the  opinion. 

Our  compassion  and  sympathy  have  been  greatly  excited 
in  favor  of  the  accused.     He  is,  although  of  sufficient  age 
to  be  legally  responsible  for  violations  of  the  law,  yet  but  4 
mere  child,  and  the  homicide  committed  by  him  was  dune  in 
defence  of  his  father.     These  facts,  together  with  the  earnest 
and  eloquent  appeal  of  his  able  and  zealous  counsel,  induced 
us  to  look  closely  into  the  record,  with  the  hope  that  we 
might  find  something  that  would  justify  us  in  sending  the 
case  back,  so  that  he  might  have  another  chance  before  the 
country.     But  with  all  our  prepossessions  and  anxiety  in  his 
favor  we  have  been  unable  to  do  so.     His  father  and  the 
deceased  were  engaged  in  a  common  fist  fight,  no  weapons 
were  being  used  or  threatened  on  either  side,  and  while  so 
engaged,  a  brother-in-law  of  the  prisoner  actually  having 
hold  of  his  father,  trying  to  separate  them,  the  bystanders 
not  otherwise  interfering  or  attempting  to  do  so,  the  prisoner 
ran  up  and  shot  down  his  father's  antagonist,  witboat  a  note 
of  warning  and  without  the  slightest  necessity  for  so  doing. 
The  verdict  was  as  mild  as  the  jury  could  conscientiously 
have  made  it. 

Let  the  judgment  be  affirmed. 
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James  Loyd,  plaintifiP  in  error,  vs.  Geobge  W.  Hicks, 

defendant  in  error. 

1.  When  the  judgment  of  the  Court  below  is  in  accordance  with  the 
directions  of  this  Court  to  that,  the  judgment  will  be  affirmed. 

2.  If  a  party  in  the  Court  below  fails  to  comply  literally  with  the  con- 
ditions imposed  on  the  judgment  by  this  Court,  from  an  ignorance  of 
those  conditions  caused  by  the  act  of  counsel  of  the  opposing  party, 
no  advantage  shall  be  had  or  taken  of  such  failure. 

3.  Under  the  organic  law  of  this  Court,  the  costs  of  the  trial  of  a  cause 
may  be  adjudged  against  either  party,  without  respect  to  the  affirm- 
ance or  reversal  of  the  judgment  of  the  Court  below,  as  may  be  con- 
sistent with  the  law  and  justice  of  the  case. 

Motion,  in  Fnlton  Superior  Court.  Decided  hy  Judge 
Bull,  at  the  October  Terra,  1860. 

The  questions  presented  by  the  record  in  this  case,  arises 
out  of  the  following  facts,  to-wit : 

George  W.  Hicks  recovered  a  judgment  in  Fulton  Su- 
perior Court  against  Loyd,  Ferryman  &  Mills,  and  the  case 
was  carried  by  bill  of  exceptions  and  writ  of  error  to  the 

Supreme  Court. 
At  the  August  Term,  1860,  of  the  Supreme  Court,  held 

in  Atlanta,  the  case  wasr  heard,  and  the  Supreme  Court 
adjudged,  that  the  judgment  of  the  Court  below  be  affirmed, 
upon  the  condition  that  Hicks  remit,  on  or  before  the  first 
day  of  the  next  term  thereafter,  of  Fulton  Superior  Court, 
the  earn  of  $20  30  from  the  principal  sum,  as  there  was  no 
evidence  before  the  jury  to  support  that  amount  of  the  find- 
ing, and  in  case  Hicks  failed  to  remit,  that  a  new  trial  should 
lye  had  in  the  Court  below. 

At  the  October  Term,  1860,  of  Fulton  Superior  Court, 
counsel  for  James  Loyd  moved  an  order  to  make  the  judg- 
ineut  of  the  Supreme  Court  the  judgment  of  the  said  Su- 
perior Court,  and  that  the  remitter  be  entered  on  the  minutes, 
and  that  they  have  leave  to  enter  up  judgment  against  Hicks 
for  the  costs  incurred  in  said  case,  in  the  Supreme  Court. 

The  presiding  Judge  refused  the  motion,  and  Loyd,  by  his 
counsel,  excepted. 

Coansel  for  Hicks  then  stated  to  the  Court  that  they  had 
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applied  to  the  Clerk  of  the  Supreme  Court  for  the  remitter 
in  said  case,  but  could  not  obtain  it,  because  it  had  been 
given  to  counsel  for  Loyd ;  that  they  did  not  know  that  the 
judgment  of  the  Supreme  Court  required  that  the  820  30 
should  be  remitted  on  or  before  (he  first  day  of  the  said 
October  Term,  1860,  although  they  did  know  that  the 
judgment  of  the  Court  below  was  affirmed  conditionally, 
and  that  the  said  sum  had  to  be  remitted ;  that  they  never 
saw  the  remitter  until  the  last  day  of  the  said  October  Term, 
1860,  but  that  they  did  not  apply  to  Loyd's  counsel  for  the 
remitter  on  or  before  the  first  day  of  the  Court, 

The  said  counsel  for  Hicks  then  proposed  to,  and  did 
remit  and  write  off  from  the  principal  sum  of  the  judgment, 
the  said  sum  of  $20  30,  and  then  moved  the  Court  to  pass 
an  order  reciting  the  foregoing  facts,  and  granting  leave  to 
the  counsel  of  Hicks  so  to  remit  the  $20  30,  and  that  then 
the  remitter  be  entered  on  the  minutes,  and  the  judgment 
of  the  Supreme  Court  be  made  the  judgment  of  said  Supe- 
rior Court. 

The  presiding  Judge  granted  this  order,  and  that  decision 
and  the  refusal  to  grant  the  first  order  are  the  errors  com- 
plained of. 

Gartrell  &  Hill,  for  plaintiff  in  error. 

Glenn  &  Cooper,  for  defendant  in  erros. 

By  the  Court. — Lyon,  J.,  delivering  the  opinion. 

1.  The  judgment  of  the  Court  below  is  in  accordance  with 
the  directions  of  this  Court  to  that  as  contained  in  tlie  remit- 
ter of  the  judgment  of  this  Court  in  the  same  case,  tried  at 
Atlanta,  August  Term,  1860,  and  must  therefore  be  affirmed. 

2.  It  is  claimed  that  it  is  not,  because  the  plaintiff  Hicks 
did  not  remit  the  amount  required  from  his  former  recovery, 
within  the  time  directed  by  this  Court,  that  is,  the  first  day 
the  term.  It  was  done  during  the  first  term  of  the  Court, 
and  that  was  a  substantial  compliance.  And  were  this  not 
so,  the  excuse  for  not  doing  so,  made  to  the  Court  below,  was 
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amply  sufficient.    The  remitter,  instead  of  being  sent  to  the 
coansel  for  plaintiff,  Hicks,  was  furnished  to  the  counsel  for 
the  defendant,  Loyd,  and  he  withheld  it  from  counsel  for 
Hicks  until  the  Uxat  day  of  the  term,  and  then  moved  his  rule 
of  reversal,  by  means  of  which  counsel  for  Hicks  were  not 
informed  of  the  requirements  of  this  Court  until  that  time, 
and  when  the  first  day  of  the  term  had  passed.    To  have 
claimed  the  literal  performance  of  our  order,  or  any  advan- 
tage from  a  non-compliance  therewith,  the  counsel  having 
^i]  the  information  in  his  own  hands,  should  have  at  least 
let  his  adversary  know  what  he  was  required  and  expected 
to  do,  as  pointed  out  in  the  remitter,  to  an  inspection  of 
which  counsel  for  plaintiff  was  entitled,  if  not  to  the  posses- 
sion. 

3.  It  is  claimed  further,  that  as  the  judgment  of  this 
Court  was  in  favor  of  the  defendant  Loyd,  that  is,  that  as 
one  of  the  points  made  by  him  on  the  judgment  of  the  Court 
below,  was  sustained  by  this  Court,  he  was  entitled  to  the 
costs  of  that  proceeding,  and  that  the  costs  follow  the  judg- 
ment of  the  Court.     This  is  ordinarily  true,  in  the  absence 
of  any  specific  judgment  to  the  contrary.     By  the  6th  sec- 
tion  of  the  organic  law  of  this  Court,  Cobb,    450,  it  is 
enacted  that  this  Court  shall  cause  to  be  certified  to  the  Court 
below  such  decision,  (made  in  the  case  before  them,)  and  award 
such  order  and  direction  in  the  premises  as  may  be  consistent 
with  the  law  and  justice  of  the  case."     Under  that  power, 
we  adjudged  that  the  plaintiff  Hicks  was  entitled  to  his  costs 
upon  the  excess  of  his  recovery  beyond  his  proof  as  con- 
tained in  the  record,  and  so  instructed  the  Coupt  below, 
which  that  Court  respected  and  carried  into  effect,  and  there- 
fore there  was  no  error  in  the  judgment.    The  reason  lor 
our  judgment  as  to  the  costs  in  that  case,  if  it  is  not  stated 
ia  the  opinion  of  the  Court,  which  is  not  now  before  us,  wcs 
':}2}9.     The  recovery  was  upon  a  decree  from  the  Courts  of 
Kquity  of  the  State  of  Tennessee,  and  the  principal  points  of 
xceptioQ  to  that  recovery  were  overruled,  and  the  sum  that 
hid  Oourt  directed  to  be  remitted  as  an  excess,  was  the  amount 
f  tlie  ooBtB  of  the  proceeding  in  Chancery  in  Tennessee,  to 
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which  the  plaintiff  was  evidently  entitled^  bat  as  the  sum 
was  not  properly  proven  or  certified  as  the  costs  of  that  pro- 
ceedingy  we  were  therefore  obliged  to  reject  that  part  of  the 
judgment,  but  in  doing  so,  we  are  convinced  that  ther^was 
no  real  merit  in  the  objection,  and  hence  we  adjudged  thecosts 
of  the  trial  against  Loyd,  the  plaintiff  in  error  in  that  case., 
as  we  felt  to  be  consistent  with  law  and  justice. 
Let  the  judgment  be  affirmed. 


Alexander  Vaughan,  administrator,  plaintiff  in  error, w. 
Lemuel  Dean,  defendant  in  error. 

1.  In  a  suit  against  a  conditional  acceptor  of  an  order  for  the  payment 
of  money,  any  testimony  showing  that  the  drawer  had  assets  in  the 
hands  of  such  acceptor  or  a  right  to  make  the  order,  is  admissible  oo 
the  trial  as  evidence  against  such  acceptor. 

2.  M.,  as  one  of  the  heirs-at-Iaw  of  A.,  deceased,  drew  an  order  in  favor 
of  D.  on  v.,  the  administrator  of  A.,  for  $80  00,  dated  10th  Mayr 
1852.  y.  accepted  the  order,  and  promised  to  pay  the  money  wheo  it 
was  collected.  Suit  was  brought  against  V.,  on  this  acceptance,  in 
1858:  ETddf  That  ample  time  had  been  allowed  for  the  collection, 
and  that  the  plaintiff  was  entitled  to  recover. 

8.  A  decree  in  favor  of  one  or  more  didtributees  against  the  administn- 
tor  is  not  evidence  against  the  right  of  another  distribatee  to  a  recof- 
ery,  who  is  no  party  to  that  proceeding. 

Debt,  in  DeKalb  Superior  Coart.  Tried  before  Judge 
Bull,  at  the  October  Term,  1860. 

This  was  an  action  brought  by  Lemuel  Dean  against  Alex- 
ander Vaughan,  to  recover  the  amount  due  upon  an  order 
and  an  acceptance  of  the  same,  of  which  the  following  is  t 
copy: 

"  GEORGIA— DeKalb  County. 

"Mr.  Alexander  Vaughn,  one  of  the  administratoi"S  of 
William  B.  Anderson,  deceased :  You  will  please  to  assume 
the  payment  of  $80  00  to  Lemuel  Dean,  the  amount  to  make 
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me  equal  in  the  division  of  the  negro  property,  and  this,  my 
order,  shall  be  good  against  me  for  that  amount  and  interest. 
This  10th  Mav,  1862. 

her 

SARAH  M  MAGUIRE." 

mark. 

"  Test  T.  M.  Dean. 

''I  hereby  assume  the  payment  of  the  within  order. 
When  the  money  is  collected,  I  promise  to  settle  this  order. 
This  15th  May,  1852. 

his 

ALEXANDER  W  VAUGHAN." 

mark. 

"  Ted  H.  H.  Dean. 

The  declaration  alleged  the  indebtedness  of  defendant  on 
said  acceptance,  and  that  the  money  had  been  collected  by 
him,  and  that  he  neglected  and  refused  to  pay  it. 

On  the  trial,  the  plaintiff  proved  by  one  James  Harabrick 
that  as  one  of  the  distributees  of  the  estate  of  William  B. 
Anderson,  deceased,  he  received  from  his  attorney  the  amount 
dae  him  from  said  estate,  which  was  $190  00,  his  share 
being  one-eighth.  Sarah  Maguire  was  one  of  the  distribu- 
tees of  said  estate,  but  was  dead  at  the  time  the  decree  was 
rendered  in  a  case  in  equity  brought  by  Samuel  J.  Anderson, 
James  Hambrick  and  his  wife,  Henrietta  Hambrick,  Michael 
Diekerson  and  his  wife,  Mary  Dickerson,  Sarah  Maguire, 
and  Isaac  Woodruff  and  his  wife,  Mariah  Woodruff,  against 
David  D.  Anderson,  Robert  C.  Anderson,  and  Alexander 
Vaughan,  as  the  administrators  of  William  B.  Anderson, 
deceased,  and  Edwin  6.  Collier,  sheriff,  and  Elijah  Steward, 
justice  of  the  peace,  to  recover  the  distributive  share  of  com- 
plainants in  the  estate  of  deceased,  and  to  enjoin  the  collec- 
tion of  a  Ji.fa.f  and  an  account;  that  there  was  no  adminis- 
ration  of  the  estate  of  Sarah  Maguire. 

Plaintiff  also  offered  in  evidence  the  bill  and  answer  and 
decree  in  the  case  before  specified,  in  which  there  was  a  decree 
for  Hambrick  for  $190  81,  for  Dickerson  for  $273  68,  and 
for  Woodruff  for  $203  21,  and  in  favor  of  the  administra- 
tors against  Samuel  J.  Anderson  for  $29  46. 
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The  answer  of  the  administrators  to  the  bill  admits  that 
Sarah  Maguire  was  one  of  the  distributees  of  William  B. 
Anderson ;  that  her  share  was  $1^052  60,  of  which  $837  00 
had  been  paid. 

The  bill  and  answer  were  objected  to  by  the  defendant's 
counsel,  but  the  Court  overruled  the  objection  and  admitted 
the  evidence,  for  the  purpose  of  showing  the  admissions  of 
the  defendant  in  his  answer  of  the  amount  in  his  hands 
belonging  to  the  drawer  of  the  order  sued  on. 

The  plaintiff  then  introduced  the  order  and  acceptance 
sued  on,  and  closed. 

Counsel  for  the  defendant  then  moved  for  a  judgment  of 
non-suit  against  the  plaintiff,  on  the  ground  that  there  was 
no  allegation  or  proof  of  a  demand  made  for  the  money  sued 
for,  before  the  suit  was  brought ;  and  that  the  evidence  was 
not  sufficient  to  sustain  the  case  of  the  plaintiff;  and  that 
the  allegations  of  the  plaintiff's  writ  were  not  sufficient 

The  Court  overruled  the  motion. 

The  testimony  being  closed,  the  Court  charged  the  jury : 
^^  that  the  fact  that  in  the  case  in  equity  introduced  in  evi- 
dence, there  was  no  decree  in  fiivor  of  Sarah  Maguire,  was 
no  evidence  that  there  was  nothing  in  the  hands  of  the 
defendant  belonging  to  her,  if  she  was  dead  when  the  decree 
was  rendered,  and  her  estate  was  unrepresented,  and  if  the 
jury  believed  that  the  defendant  had  in  his  hands,  as  admin- 
istrator, when  the  order  was  given,  an  amount  belonging  to 
Sarah  Maguire  sufficient  to  cover  the  order,  he  was  liable." 

The  jury  found  for  the  plaintiff. 

Counsel  for  defendant  then  moved  for  a  new  trial  on  the 
grounds : 

1.  Because  the  testimony  of  Hambrick  was  illegal  and 
irrelavent. 

2.  Because  the  Court  erred  in  admitting  in  evidence  the 
bill  in  equity  and  answer  thereto,  before  described. 

3.  Because  the  Court  erred  in  refusing  the  non-suit  moved 
for. 

4.  Because  the  charge  of  the  Court  hereinbefore  set  forth 
was  erroneous.     . 
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5.  Because  the  verdict  was  against  law,  evidence,  and  the 
weight  of  evidence. 

The  Court  refused  the  new  trial^  and  his  decision  is  alleged 
to  be  erroneous. 

Gartrell  &  HiUi,  for  plaintiff  in  error. 
Murphy  &  Candler,  for  defendant  in  error. 

By  the  Court, — Lyon,  J.,  delivering  the  opinion. 

1.  The  first  point  made  in  the  record  is,  that  the  Court  erred 
in  admitting  the  testimony  of  the  witness,  James  Hambrick, 
and  the  exemplification  of  the  bill,  answer  and  decree  ren- 
dered thereon  in  the  equity  cause  of  a  portion  of  the  heirs-at- 
law  of  William  B.  Anderson,  deceased,  against  the  defendant 
aod  two  others,  as  the  administrators  of  that  estate,  which 
was  filed  for  distribution  and  account. 

We  do  not  see  that  this  testimony  was  absolutely  necessary 
to  a  recovery  by  the  plaintiff,  as  the  right  to  recover  was 
established  by  other  and  better  proof,  as  we  shall  hereafter 
show,  but  the  testimony  so  offered  was  not  objectionable  on 
the  score  of  relevancy  or  otherwise  that  we  can  see.  It  Was 
pertinent  and  relevant.  It  established  that  the  drawer  of 
the  order  sued  upon,  Sarah  McGuire,  was  a  distributee  of 
that  estate,  and  that  upon  the  defendants  own  admission  the 
amount  due  to  her  as  distributee,  and  in  the  hands  of  the 
defendant,  was  fully  as  much  as  the  amount  of  the  order  sued 
upon. 

2.  The  next  question  made  was  the  refusal  of  the  Court  to 
award  a  non-suit  on  the  motion  of  plaintiff  in  error.  We 
think  the  motion  was  properly  refused,  for  upon  the  evidence 
the  plaintiff  was  clearly  entitled  to  a  recovery. 

The  paper  sued  upon  was  in  the  following  words : 

"  GEORGIA— DbKalb  County. 

Mr.  Alexander  Vaughan,  one  of  the  administrators  of 
William  B.  Anderson,  deceased :  You  will  please  assume 
the    payment  of  $80  00  to  Lemuel  Dean,  the  amount  to 
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make  me  equal  in  the  division  of  the  negro  property^  and 
this,  my  order,  shall  be  good  against  me  for  that  amount  and 
interest.     This  10th  May,  1852. 

her 

[Signed]  "SARAH  M   McGUIEK 

mark. 

"  Test.  T.  M.  Dean. 

'*I  hereby  assume  the  payment  of  the  within  order. 
When  the  money  is  collected,  I  promise  to  settle  this  order. 
This  15th  May,  1862. 

his 

[Signed]  "  ALEXANDER  M   VAUGHAN.' 


''  Test.  H.  H.  Dean. 


mark. 


This  acceptance  of  tlie  order  and  promise  to  settle  it  when 
he  collected  the  money,  was  an  admission  that  Sarah  McGuire 
was  a  distributee  of  the  estate;  that  he  had  this  amount  due 
to  her  in  his  hands  and,  that  he  would  pay  it  to  Lemuel  Dean 
when  he  collected  the  money.  The  acceptance  and  promise 
was  made  on  the  15th  May,  1852,  and  this  suit  was  not 
brought  until  the  April  Term,  1858,  of  DeKalb  Superior 
Court,  nearly  six  years  after  the  promise  was  made.  This 
was  ample  time  for  the  collection  of  the  money.  See  Sneed 
vs.  Woolbright,  5  Ga.  R.,  167.  Add  to  this  the  lact,as 
appears  by  the  exemplification  of  the  record  in  evidence,  that 
the  debts  out  of  which  this  money  was  to  be  collected  were 
created  by  the  sale  of  the  intestate's  property  by  the  defend- 
ant and  his  co-administrator,  which  they  were  bound  to 
collect  or  account  for,  and  the  right  of  the  plaintiff  to 
recover  was  complete.  There  was  no  promise  to  pay  on 
demand — hence  then  no  necessity  for  a  demand  to  have  been 
averred  or  proven. 

3.  There  was  no  error  in  the  charge  of  the  Court,  that 
the  fact  of  there  being  no  verdict  or  decree  in  favor  of  Sarah 
McGuire,  was  no  evidence  of  there  being  nothing  in  the 
hands  of  defendant  belonging  to  her,  provided  she  was  dead 
at  the  time  and  her  estate  not  represented.  Of  course,  if 
she  was  not  a  party  to  that  decree,  and  she  could  not 
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being  dead  and  her  estate  unrepresented — neither  she,  nor 
one  claiming  under  her,  could  be  effected  by  the  decree. 
There  was  another  reason  why  the  decree  did  not,  nor  could 
not  affect  this  plaintiff's  right  to  a  recovery  in  this  course  of 
actioD,  and  that  is,  his  assumption  to  pay  this  amount  to 
Lemuel  Dean  before  that  decree  operated  as  a  payment  of 
that  amount  to  Sarah  McGuire,  and  as  a  credit  to  him  as 
against  her  on  that  account,  and  she  could  not  have  had  a 
decree  for  this  amount  against  the  administrator,  for  she  had 
transferred  it  to  Dean,  and  the  defendant  had  recognized  the 
sufficiency  of  such  transfer  by  his  written  promise  to  pay  it. 

For  the  reasons  already  given,  the  verdict  was  not  against 
law  or  evidence,  or  the  weight  thereof,  and  the  Court  below 
did  not  err  in  refusing  the  motion  for  a  new  trial. 

Let  the  judgment  be  affirmed. 


Thomas  U.  Wilkes,  plaintiff  in  error,  V8.  J.  H.  McCluno 

&  Co.,  defendants  in  error. 

1.  To  the  cross- question  in  interrogations,  who  is  present  at  the  execu- 
tion of  these  interrogatories?  the  witness  answered:  Charles  H.  Smith 

and are  the  only  persons  present :    Held  to  be  a  sufficient 

answer. 

2.  In  a  suit  against  the  father  for  goods,  etc.,  furnished  by  the  plaintiff 
to  the  son,  be  being  a  minor,  it  is  competent  for  the  plaintiff  to  show 
that  he  furnished  goods  of  like  character,  and  for  a  similar  amount,  to 
the  son  the  year  previous  to  the  contracting  of  the  account  sued  on, 
and  that  this  first  account  was  paid* by  the  father  without  objection,  as 
a  recognition,  by  the  father,  of  the  right  of  the  son  to  buy  goods  at  his 
credit  and  on  his  account. 

Complaint,  in  Fulton  Superior  Court.  Tried  before  Judge 
HxshLj  at  the  November  adjourned  Term,  1860. 

The  facts  presented  by  the  record  are  substantially  as  fol- 
lows: 

Daring  the  years  1855  and  1856  the  son  of  Thomas  U. 
W^ilkes  was  going  to  school  in  the  village  of  Cave  Springs, 
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away  from  home.  He  was  about  seventeen  years  of  age, 
and  during  the  year  1855  he  purchased  goods  from  Messrs. 
J.  H.  McClung  &  Co.,  of  Rome,  Georgia,  on  his  father's 
account,  amounting  to  $73  63,  the  items  of  which  vere 
various  articles  of  clothing.  This  account  was  paid  by 
Thomas  U.  Wilkes  on  the  29th  of  November,  1855,  without 
complaint,  hesitation,  or  cavil,  and  without  repudiation  of 
his  son's  authority  to  bind  him  for  the  goods,  and  without 
giving  any  notice  or  making  any  request  that  in  futare  his 
son  should  not  be  furnished  with  goods  on  his  (the  father's) 
account.  Wilkes  instructed  Mr.  Sparks,  with  whom  his  son 
was  boarding,  that  merchants  were  not  to  sell  his  son  any 
goods  without  instructions  from  him,  and  Sparks  comrouni" 
cated  the  instructions  to  the  merchants  at  Cave  Springs. 
Sparks  gave  no  order  to  plaintiff  to  furnish  the  boy  with 
goods  in  the  year  1856.  In  the  year  1856  Wilkes'  son 
again  purchased,  on  his  father's  account,  from  J.  H.  Mc- 
Clung &  Co,  a  bill  of  goods  amounting  to  the  sum  of  $63  20. 
All  the  items  of  the  account  were  for  clothing,  except  two 
items,  as  follows:  "One  gold  breast-pin,  $5  00;  three 
gold  shirt  buttons,  $2  55."  The  son  was  sufficiently  sup- 
plied by  his  father  with  all  necessary  clothing.  Wilkes 
refusing  to  pay  this  last  account,  suit  was  brought  thereon 
against  him-by  J.  H.  McClung  &  Co. 

Before  the  case  was  submitted  to  the  jury  on  the  appeal, 
an  objection  was  taken  by  the  counsel  for  the  defendant  to 
the  depositions  of  George  R.  Ward,  one  of  the  witnesses,  on 
the  ground  that  a  portion  of  the  cross-interrogatories  was 
not  fully  answered. 

The  following  is  a  copy  of  the  interrogatory  and  the  ans- 
wer, to-wit : 

"  Who  is  present  at  the  execution  of  these  interroga- 
tories ?  " 

"  Charles  H.  Smith  and  are  the  only  persons 

present  at  the  execution  of  these  interrogatories." 

Counsel  for  defendant  also  objected  to  that  portion  of  the 
evidence  showing  a  payment  of  the  account  in  1855,  as  irre- 
levant. 
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Both  of  the  objections  were  overruled  by  the  Court  and 
the  testimonj  admitted. 

When  the  testimony  was  closed,  the  presiding  Judge, 
amongst  other  things,  charged  the  jury:  "That  if  the  de- 
fendant's son  had  contracted  a  running  account  with  the 
plaintiffs  during  the  year  1855,  and  the  defendant  paid  it 
without  objection,  or  notice  to  tlie  plaintiffs  not  to  credit  him 
farther,  that  the  plaintifis  had  a  right  to  infer  that  the 
minor  was  aathorized  by  the  defendant  to  continue  to  pur- 
chase of  them   similar  articles  to  a  reasonable  amount.^' 
Also,  "  That  if  a  person  is  in  the  habit  of  allowing  his  son 
or  servant  to  purchase  goods  on  credit,  and  pays  for  the  same 
without  expressing  any  objection  to  the  credit  given,  it  raises 
an  implied  authority  to  sell  said  son  or  servant  other  goods 
of  like  kind  and  amount.'' 

Counsel  for  defendant  requested  the  Court  to  charge  the 
jury :  "  That  the  plaintiffs  were  not  entitled  to  recover,  as 
the  goods  furnished  appeared,  from  the  items,  not  to  be  neces- 
saries." 

The  Court  refused  so  to  charge,  but  did  charge  explicitly : 
^^  That  the  plaintiff  in  this  case  had  no  right  to  recover  on 
the  ground  that  the  goods  furnished  were  necessaries,  as 
there  was  no  evidence  whatever  that  they  were  necessaries. 
But  if  entitled  to  recover  at  all,  it  was  only  on  the  ground 
of  implied  authority  to  furnish  the  defendant's  son  with  the 
goods." 

The  jury  foand  for  the  plaintiffs  the  amount  of  the  account 
?ued  on. 

Counsel  for  defendant  then  moved  for  a  new  trial,  on  the 
grounds : 

1.  Because  the  Court  erred  in  overruling  the  objection  of 
efendant's  coynsel  to  the  depositions  of  Ward,  because  the 
ross-interrogatory  aforesaid  was  not  fully  answered. 

2.  Because  the  Court  erred  in  admitting  evidence  of  the 
lyxnent  of  the  account  in  1855. 

3.  Secause  the  Court  erred  in  his  charge  and  refusal  to 
tari^e  as  lequested,  as  hereiubeforq  stated. 
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The  'Court  refused  the  new  trial^  and  that  refusal  is  the 
error  complained  of. 

Gartrell  &  Hill,  for  plaintiff  in  error. 

Glenn  &  Cooper,  for  defendants  in  error. 

£]/  the  Court, — Lyon,  J.,  delivering  the  opinion. 

The  objection  to  the  answers  to  the  interrogatories  of  the 
witness  George  B.  Ward  was  not  well  taken,  and  was  prop- 
erly overruled.  The  cross  question,  ''  who  is  present  at  the 
execution  of  the  interrogatories  ?'^  was  answered  in  this  wise 

hj  the  witness,  "  Charles  H.  Smith  and  are  the 

only  persons  present  at  the  execution  of  these  interrogatories.'' 
This  answered  the  question,  whether  truly  or  not,  and  the 
Court  could  not  have  excluded  the  interrogatories  on  the 
ground  that  the  question  had  not  been  answered,  for  it  had 
been.  It  was  insisted  that  as  only  one  person  was  named, 
and  a  blank  left,  followed  by  the  expression,  ^^are  the  only 
persons.^'  that  other  persons  were  present,  among  whom 
might  have  been  the  plaintifis ;  so  there  might  have  been, 
but  the  evidence  can  not  be  excluded  on  a  mere  supposition 
unsupported  by  fact.  The  natural  explanation  of  the  blank 
is,  that  Charles  H.  Smith,  the  person  named,  was  the  com- 
missioner who  wrote  out  the  answers,  and  at  the  time  this 
answer  was  written  was  the  only  person  present,  and  the 
blank  lefl  for  the  insertion  of  the  name  of  the  other  com- 
missioner when  he  should  come  in,  and  the  answers  sworn 
to,  and  the  filling  of  the  blank  was  subsequently  overlooked. 

2.  The  next  objection  was  to  the  relevancy  of  the  proof  of 
the  account  of  1855,  made  like  this,  that  forms  the  subject 
matter  of  this  suit,  by  the  son  of  defendant,  with  the  plain- 
tiff during  that  year,  and  its  payment  by  his  father,  the 
defendant,  without  objection.  The  Court  overruled  the  ob- 
jection, and  we  think,  properly.  The  payment  of  the  account 
of  1855  being  similar  in  amount  and  items  in  many  respects, 
was  a  recognition  of  the  right  of  the  son  to  buy  goods  on  the 
from  this  fact  that  the  son  was  authorized  to  buy  goods  on 
credit  of  the  father.    The  plaintiffs  had  a  right  to  presame 
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the  credit  of  the  father.     To  prove  the  authority  of  the  agent 
in  a  particular  transaction,  it  is  competent  for  the  party  to 
give  evidence  of  his  conduct  .and  dealings  in  other  cotempo- 
raneous  affairs  of  the  principal,  from  which  a  general  agency 
might  be  inferred.    Cobb  vs.  Smith,  4  Green.,  503.    A  mas- 
ter will  be  liable  for  a  contract  made  by  his  servant  if  he  has 
aathorized  him  in  any  instance  to  buy  of  the  plaintiff,  and  a 
general  agency,  to  order  goods  on  credit  may  be  inferred  from 
repeated  recognized  instances  in  which  the  servant  has  ordered 
goods  on  credit  of  other  tradesmen.     4  Phill.  Ev.,  109,  110. 
"Presumptions  from  a  man's  tonduct  operate  in  the  nature  of 
admissions  for  or  against  himself.     It  is  to  be  presumed  that 
a  man's  actions  and  representations  correspond  to  the  truth." 
Starkie  on  Ev.,  1253.    As  that  a  man  will  not  pay  a  debt 
which  is  not  due,  or  acknowledge  the  existence  of  a  debt  to 
which  he  is  not  liable.  76.    Thus  the  father  would  not  have 
paid  the  debt  or  account  of  1855,  unless  he  had  been  liable 
for  it,  and  he  was  not  liable  for  it  unless  he  had  authorized 
the  son  to  buy  the  goods  on  a  credit,  and  as  he  paid  the 
account  without  objection,  and  the  son  continued  to  buy  goods 
of  a  similar  character,  the  presumption  is  that  the  authority 
to  charge  him,  the  father,  still  continued. 

When  this  case  was  before  the  Court  previously,  29  Ga., 

381^  the  Court  had  an  impression,  either  from  the  imperfect- 

ness  of  that  record,  or  otherwise,  that  the  plaintiffs  were  a 

part  of  the  merchants  who  had  notice  not  to  sell  his  son  goods 

on  a  credit.    This  was  not  the  fact.     The  merchants  who 

were  notified  not  to  sell  the  son  goods  were  the  merchants 

of  Cave  Spring.    The  plaintiffs  were  merchants  residing  and 

doing  business  at  Rome  when  the  goods  were  sold,  and  they 

had  no  such  notice.     Notice  to  the  merchants  at  Cave  Spring 

not  to  sell  goods  to  the  son  on  a  credit  is  not  notice  to  the 

merchants  of  Rome,  or  these  plaintiffs. 

For  these  reasons  the  charge,  as  made  by  the  Court  to  the 

jury,  was  not  erroneous,  but  properly  given,  and  so  of  the 

rerueal  by  the  Court  to  charge,  as  requested  by  counsel  for 

plaintiff,  and  the  motion  for  a  new  trial  was  rightly  refused. 

IL#et  the  judgment  be  affirmed. 
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Albert  T.  Hackett,  plaintiff  in  error,  vs.  Clement  C. 

Green,  defendant  in  error. 

Executions  having  been  levied  by  a  constable  on  a  negro,  as  tbe  prop- 
erty of  the  defendant,  were  by  him  placed  in  the  hands  of  the  sheriff 
of  Fulton  county  for  sale.  The  levy  was  advertised  for  sale  on  the 
first  Tuesday  in  August,  1860.  The  sheriff  did  not  offer  the  property 
for  sale  on  that  day,  and  afterwards  a  claim  was  interposed  for  the 
property,  which  was  returned  by  him  to  the  November  Term  of  Catoo- 
sa Superior  Court  for  trial — that  being  the  first  Court  in  Catoosa  after 
the  executions  came  to  his  hands.  At  the  October  Term  of  Fultoa 
Superior  Court  a  rule  was  moved  against  the  sheriff  as  for  a  contempt: 
Heldy  That  the  sheriff  was  not  liable  to  attachment  at  that  time,  as  no 
injury  appeared  to  have  been  sustained  by  the  plaintiff,  but  as  injury 
might  result,  in  case  the  negro  was  found  to  be  subject,  and  not  be 
forthcoming  to  answer  the  plaintiff's  demand.  The  rule  is  ordered  to 
be  kept  open  until  a  disposition  of  said  claim  cease. 

Rule  against  the  sheriff,  in  Fulton  Superior  Court.  Decided 
by  Judge  Bull,  at  the  October  Term,  1860. 

Upon  the  motion  of  Albert  T.  Hackett,  a  rule  nm  was 
served  upon  Clement  C.  Green,  sheriff  of  Fulton  count)', 
requiring  him  to  produce  in  Court  seven  fi.  fas,  from  a  Jus- 
tices Court  of  Catoosa  county,  in  favor  of  said  Hackett 
against  Justin  C.  Wells,  amounting  in  the  a^regate  to  the 
sum  of  $339  40,  principal,  besides  interest  and  cost,  and  also 
to  make  return  of  his  actings  and  doings  on  the^.  fas,,  and 
to  show  cause  why  he  should  not  pay  the  amount  due  on  the 
fi.fas,  to  the  plaintiff's  attorney. 

The  rule  was  answered  by  S.  B.  Love,  the  deputy  sheriff 
of  said  county,  and  the  answer  states :  That  the  fi.  fas,  were 
levied  by  J.  C.  Rasberry,  constable,  on  a  negro  boy  by  the 
name  of  Billy,  as  the  property  of  the  defendant  in  JL  fct*, 
and  that  said  fi.fas,,  with  the  levy  thereon,  were  delivered 
to  him  by  Rasberry  on  the  7th  of  June,  1860;  that  he  adver- 
tised the  negro  for  sale  on  the  first  Tuesday  in  August,  1860; 
that  previous  to  the  day  of  sale,  Mr.  John  Caldwell,  of  the 
city  of  Charleston,  South  Carolina,  told  him  that  he  claimed 
the  negro,  as  trustee  for  his  sister,  the  wife  of  the  defendant 
in  fi.  fas,;  that  he  was  then  on  his  way  to  Tennessee  or  Vir- 
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ginia;  that  the  cars  were  about  startiDg,  and  that  he  did  not 
then  have  time  to  interpose  a  claim,  but  that  he  would  do  so 
at  any  time,  and  give  to  the  deputy  sheriff  good  security ; 
that  under  these  circumstances  he,  the  deputy  sheriff,  did  not 
sell  the  negro  on  the  first  Tuesday  in  August ;  afterwards, 
on  the  27th  of  September,  1860,  Caldwell  did  interpose  his 
claim  to  the  negro,  and  that  he,  the  said  Love,  had  returned 
the  affidavit,  claim  bond,  and  forthcoming  bond^  to  the  Supe- 
rior Court  of  Catoosa  county. 

Upon  the  showing  the  presiding  Judge  discharged  the 
rule,  and  that  is  the  decision  upon  which  error  is  assigned. 

Haygood  &  Johnson,  for  plaintiff  in  error. 

Glenn  &  Cooper,  for  defendant  in  error. 

By  the  Court — Lyon,  J.,  delivering  the  opinion. 

Was  the  sheriff  liable  to  attachment  for  a  contempt  of 
Court  upon  the  case  as  made  by  the  rule  nisi  and  the  answer 
of  his  deputy.  Love,  at  the  time  the  rule  was  moved  against 
him  ?    We  think  that  he  was  not.     By  section  52  of  the  Ju- 
diciary Act  of  1779,  Cobb  577,  it  is  enacted  that :    "  When- 
ever the  sheriff  of  any  county  within  this  State  shall  fail  to 
make  proper  return  of  all  writs,  executions,  aud  other  pro- 
cesses put  into  his  hands,  or  shall  fail  or  neglect  to  pay  up 
all  notoneys  received  on  such  executions,  on  his  being  required 
by  the  Court  so  to  do,  he  shall  be  liable  to  an  action  as  for 
contempt,  and  may  be  fined,  imprisoned,  etc."     The  sheriff 
was  not  liable  to  attachment  under  this  section,  because  he 
had    not  failed  to  make  proper  returns  of  the  executions. 
The  executions  were  placed  in  the  sheriff's  hands  on  the  7th 
flajr  of  June,  1860,  not  for  levy,  but  for  sale  of  the  property 
ilready  levied  on  under  these  executions  by  a  constable.    By 
^\Vf  he  was  required  to  take  such  action  in  the  matter  as 
V  oald  enable  him  to  make  a  return  thereof  at  or  by  the  next 
^ertXM.  of  the  Superior  Court  of  Fulton  county,  of  which  he 
.as    Bheri£    At  that,  the  next  Term  of  the  Court  for  the 
jwTktsf  isi  Fulton,  he  did  make  a  return  that  the  property 
'You  XXXII — 33. 
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had   been   claimed,  and  the  executions,  together  with  the 
claim  papers,  had  been  returned  to  the  county  of  Catoosa^ 
whence  the  executions  issued,  for  trial,  and  in  time  for  trial  of 
the  claim  at  the  first  Term  of  the  Superior  Court  in  Catoosa 
county  after  the '  executions  came  to  his  hands.     But  it  is 
objected,  that  if  the  sheriff  had  gone  on  to  sell  the  property 
on   the  first  Tuesday  in  August,  as  he  had  advertised,  no 
claim  would  have  been  interposed,  the  property  would  have 
been  sold,  and  the  plaintiff  received  his  money.     That  is  a 
mere  conjecture,  that  might  have  happened  or  might  not.    It 
is  by  no  means  a  contempt,  for  had  the  sheriff  proceeded  to 
offer  the  property  for  sale  on  the  first  Tuesday  in  August,  it 
is  more  than  probable  that  some  one,  as  agent  or  attorney  of 
the   claimant,  would   have   interposed  his   claim   and  sus- 
pended the  sale  at  that  as  well  as  at  a  subsequent  period ; 
but  whether  this  was  likely  or  not,  it  is  clear  that  the  sheriff 
having,  at  the  time  when  called  on,  or  when  he  was  required 
by  law  so  to  do,  made  a  proper  return,  and  one  which  is 
admitted  to  be  true,  he  is  not  liable  under  the  52d  section. 

If  the  sheriff  be  liable  at  all,  it  is  under  the  50th  section 
of  the  Judiciary  Act,  Cobb,  576.     By  that  section,  it  is 
enacted  that  the  sheriff  shall  be  liable  either  to  an  action  on 
the  case  or  an  attachment  for  contempt  of  Court,  at  the 
option  of  the  party,  whenevei*  it  shall  appear  thai  he  hath 
injured  such  party,  either  by  false  returns  or  by  neglecting 
to  arrest  the  defendant  or  to  levy  on  his  property,  or  to  pay 
over  to  the  plaintiff  or  his  attorney  the  amount  of  any  sales 
which  shall  be  made  under  or  by  virtue  of  any  execution,  or 
any  moneys  collected  by  virtue   thereof."     There  was   no 
failure  by  the  sheriff  to  levy,  but  a  failure  to  sell  at  the  time 
he  advertised  to  do  so  is  the  same  thing  in  substance,  we 
think.     To  make  the  sheriff  liable  for  this  supposed   breach 
of  his  duty  under  this  section  of  the  act,  it  is  necessary  that 
it  should  be  made  to  appear  to  the  Court  that  the  plainl^f^ 
has  been  injured.     Does  that  appear?     Wc  think  not.      If 
the  property  is  not  that  of  the  defendant,  the  plaintiff  has 
not  been  injured,  although  he  might  have  gqt  the  money  had 
the  sheriff  exposed  the  property  for  sale  on  the  first  Tuesday 
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in  August,  1860,  for  in  that  event  he  would  have  got  money 
which  m  justice  he  ought  not  to  have  had,  and  we  can  not 
s&y  that  he  has  been  injured  by  a  failure  to  get  something 
that  did  not  belong  fairly  to  him.     But  the  plaintiff  may 
have  been  injured  ;  the  property,  notwithstanding  the  claim 
maj  be  subject  to  the  executions,  and  might,  from  death  or 
other  cause,  not  be  brought  back  to  the  satisfaction  of  the 
plaintiff^s  demand ;  for  these  chances  the  sheriff,  by  failing 
to  sell  at  the  time  he  advertised  the  property  for  sale,  on  the 
first  Tuesday  in  August,  1860,  takes  the  risk.     Hence  we 
shall  send  the  case  back,  and  direct  the  Court  below  to  keep 
the  rule  nisi  open  until  the  claim  case  is  disposed  of;  when, 
if  the  property  be  not  adjudged  to  be  not  subject  to  the  exe- 
cutions, the  sheriff  shall  be  held  liable  for  the  payment  of 
Ihe  plaintiff's  demand  by  attachment  as  for  contempt,  for 
not  exposing  the  negro  for  sale  on  the  first  Tuesday  in  August, 
1860. 
Let  the  judgment  be  reversed  with  directions. 


Thomas  W.  Cox,  plaintiff  in  error,  vs.  The  State  op 

Georgia,  defendant  in  error. 

1.  In  a  detailed  statement  of  facts,  made  by  the  Goart  to  the  jury,  in  the 
hvpothesis  on  which  he  rested  the  law  as  applicable  theretOi  in  the 
charge  given,  one  view  of  the  case  npon  the  evidence,  which  was  all 
important  to  the  defeadanti  was  entirely  omitted:  Held^  that  this  was 
error. 

2.  Whilst  it  may  not  be  the  duty  of  the  presiding  Jadge,  in  his  charge  to 
the  jury,  to  sum  np  the  facts  in  proof  by  way  of  hypothesis  or  other- 
wise, yet  if  he  undertakes  to  do  so,  he  must  include  all  that  might  be 
important  to  the  defence. 

Indictment  for  murder,  in  Polk  Superior  Court.  Tried 
before  Judge  Hammond,  at  October  Term,  1860. 

At  the  April  Term,  1858,  of  Polk  Superior  Court,  a  bill 
r>f  indietoient  was  filed  and  found  against  Thomas  W.  Cox, 
'barging  him  with  the  murder  of  a  negro  man  slave  hj  the 
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name  of  Humphrey,  the  property  of  Abraham  Jones,  on  the 
11th  of  January,  1858. 

The  defendant  was  brought  to  trial  at  October  Term,  1860. 

The  following  testimony  was  adduced  on  the  trial,  to-wit: 

Abraham  Jones  testified,  that  on  the  11th  of  January, 
1858,  he  heard  a  pistol  fire,  and  then  heard  some  one  ballocH 
ing;  that  on  being  told  that  Humphrey  was  killed,  he  went 
to  him,  and  found  him  in  a  dying  condition ;  that  he  was 
shot  in  the  back  of  the  head,  and  his  brains  were  runnlDg 
out  at  the  bullet  hole;  that  witness  then  hearing  some  one 
hallooing  in  the  swamp,  went  to  the  place  and  fonnd  Cox 
wringing  his  hands  and  crying;  Cox  asked  witness  if  be  was 
going  to  shoot  him,  to  which  witness  replied,  "  no,  if  yon 
will  do  right ;"  Cox  said  he  had  done  wrong,  and  b^ged 
witness  not  to  shoot  him ;  witness  asked  Cox  for  his  pistol, 
which  he  gave  to  witness,  it  was  one  of  Allen's  patent,  with 
six  barrels,  five  of  them  being  heavily  loaded ;  Cox's  wife 
came  up,  and  asked  him  what  made  him  do  it,  to  which  Cox 
replied,  that  he  did  not  know  what  made  him  do  it;  witness 
carried  Cox  to  where  the  negro  was,  and  the  negro  said  that 
Cox  had  shot  him,  and  he  reckoned  he  was  satisfied ;  Cox 
seemed  greatly  distressed  at  the  groans  of  the  negro,  and  said 
in  reply  to  the  negro,  that  he  (Cox)  had  done  wrong;  Cox 
begged  witness  to  take  him  away  from  hearing  the  negro's 
groans,  which  witness,  for  some  time,  refused  to  do,  and  told 
Cox  that  he  had  a  great  mind  to  take  the  gun  and  shoot  his 
brains  out,  to  which  he  replied,  that  that  would  do  no  good, 
and  would  only  place  witness  in  the  same  condition  that  he 
(Cox)  was  in ;  witness  thinks  that  if  the  negro  had  resisted 
Cox,  the  latter  would  have  been  afraid  to  tell  witness  of  it, 
because  he  knew  that  witness  would  not  have  believed  it,  as 
the  negro  had  never  resisted  anybody;  when  witness  told 
Cox  to  go  where  the  negro  was,  he  did  it  more  in  a  tone  of 
command  than  of  invitation  or  request ;  the  negro  died  about 
12  or  1  o'clock  on  the  same  day  that  he  was  shot;  Cox  wa? 
employed  by  witness  to  work  with  and  control  the  n^roes 
under  witness's  direction. 

The  State  rested  the  case  at  this  point 
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John  Rowb,  witness  for  defendant^  testified  to  a  conversa- 
tion with  the  deceased  negro  about  Cox,  the  defendant,  in 
which  the  witness  told  the  negro  that  he  was  acquainted 
with  Cox,  the  negro's  overseer,  and  thought  he  was  a  clever 
man  and  would  make  a  good  master  to  the  negro,  to  ^hich 
the  negro  replied :  "  You  don't  know  Cox  as  well  as  I  do, 
if  you  had  seen  him  treat  the  negroes  as  I  have,  you  would 
not  say  so,  and  if  Cox  treats  me  as  he  did  a  negro  a  day  or 
two  ago,  he  will  never  treat  another  one  so." 

Lucius  Thompson  testified :  That  he  was  going  through 
Mr.  Abraham  Jones'  new  ground  on  the  morning  of  the 
homicide;  heard  the  report  and  saw  the  smoke  of  the  pistol ; 
heard  some  one  halloo ;  thought  it  was  a  woman ;  heard  it 
again,  and  went  to  where  the  negro  was  lying ;  saw  Cox  as 
he  (the  witness)  was  going  after  Jones ;  Cox  beckoned  wit- 
ness to  him;  Cox  then  told  witness  that  he  went  up  to  the 
negro,  and  the  negro  took  hold  of  him  and  he  shot  him ; 
asked  witness  if  he  thought  Jones  would  shoot  him ;  witness 
said  he  did  not  think  he  would ;  Cox  then  said,  if  he  thought 
Jones  would  not  shoot  him,  he  would  stay  until  he  came; 
the  conversation  with  Cox  occurred  two  or  three  minutes 
after  the  pistol  fired;  at  the  place  of  the  killing  the  leaves 
E^emed  to  be  trodden,  as  if  persons  had  stood  round  there; 
ooked  different  from  other  places;  lived  about  one  mile  or 
it  tie  more  from  Jones',  and  saw  Cox  at  work  with  .the  negroes 
11    the  same  new  ground ;  the  leaves  were  trodden,  where 
f^ncke  one  had  been  cutting  on  a  log,  and  on  the  opposite  side 
roixi  where  the  negro  was  lying;  the  negro  seemed  to  be 
c>icig  sorter  quartering  to  the  house  from  the  log,  and  rather 
>und  a  chestnut  log;  his  head  was  lying  toward  Jones' 
>tise;  there  was  no  sign  of  powder  burn  on  the  deceased, 
1 1     there  was  powder  burn  on  another  negro  named  Clai- 
;  the  deceased  was  a  very  stout,  able  negro,  and  weighed 
one  hundred  and  seventy-five  to  one  hundred  and 
nat^J  pounds,  and  was  about  twenty-five  or  thirty  years  old ; 
li^M  the  impression  that  Cox  had  a  scratch  on  his  face  the 
yr   4>f  the  killing. 
2i^X>1i^AB]>  6.  CoUBSEY  testified  to  a  conversation  with  the 
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deoeased^  two  or  three  weeks  before  the  homicide;  Cox  was 
living  with  Jones  at  the  tiofie ;  the  deceased  and  witness  were 
talking  about  Cox  whipping  the  negroes ;  the  deceased  said 
that  he  whipped  some  of  them  mighty  bad ;  that  he  did  not 
want  Cox  to  whip  him  that  way,  for  if  he  did,  he  (the  n^ro) 
would  have  to  do  something  that  he  did  not  want  to  do; 
that  Jones  had  offered  to  sell  him  to  anybody  who  would  give 
his  price,  but  that  when  Bob  Jones  had  offered  to  give  the 
$1600  00  that  Abraham  Jones,  his  master,  refused  to  take 
it.  This  conversation  occurred  in  Jones'  new  ground,  when 
witness  was  out  hunting  the  cows. 

Here  the  defendant  rested  the  case. 

Chapley  Echols,  introduced  by  tlie  State,  testified  to  a 
conversation  with  Cox  a  short  time  before  the  killing,  in 
which  Cox  said  that  he  was  getting  on  at  Jones'  pretty  well ; 
that  he  had  all  the  negroes  under  subjection  except  Hum- 
phrey ;  that  he  owed  him  a  whipping,  and  would  give  it  to 
him  the  first  chance;  that  he  had  found  a  rock  in  a  basket 
of  cotton.     Witness  afterward  heard  Cox  say — pointing  to 
the  fire  board,  upon  which  a  pistol  was  lying — that  will  get 
Humphrey.     Witness  had  Humphrey  at  his  house  at  work, 
and  heard  him  say  that  Cox  should  not  kill  him,  and  that 
he  should  not  whip  him;  on  the  day  of  the  homicide,  and 
before  Humphrey  died,  witness  saw  a  mark  or  scratch  on 
Cox's  neck;  witness  was  at  the  place  where  the  negro  was 
shot  before  the  negro  died,  and  where  he  was  killed  the 
leaves  were  beat  down  as  though  something  had  dragged 
over  them,  or  they  had  been  stamped  down ;  the  leaves  had 
this  appearance,  from  where  there  had  been  some  chopping, 
to  where  the  negro  was  lying,  and  the  stamped  place  ended 
there ;  witness  talked  with  Cox  in  the  bottom  after  tlie  negro 
was  shot;  witness  asked  Cox  why  he  shot  the  n^ro,  to  which 
Cox  replied,  that  he  did  not  know;  Jones  and  Mrs.  Cox  were 
present;  aft;er wards,  and  when  witness  and  Cox  were  aside 
to  themselves,  he  again  asked  Cox  why  he  shot  the  negro,  to 
which  Cox  answered,  that  he  went  up  behind  the   negro, 
where  he  was  chopping  on  the  log,  and  took  hold  of  htm, 
and  witness  thinks  that  Cox  said  tlie  negro  dropped  the  axe 


ATLANTA,  MARCH  TERM,  1861.  519 

Cox  vs.  The  State  of  Georgia. 

and  tamed  apon  bim,  and  took  him  by  the  throat,  and  threw 
him  down  over  a  log  or  brush,  and  that  he  then  called  Clai- 
borne, another  negro,  to  take  hold  of  him,  which  Claiborne 
did,  and  that  deceased  then  let  go  his  hold  on  Cox  and  broke  to 
run,  and  as  he,  Cox,  rose  from  his  position,  he  drew  his  pis- 
tol and  fired  at  him ;  witness  saw  a  singed  place  in  Claiborne's 
hat  that  looked  like  the  touch  of  a  ball ;  Humphrey  was  shot 
ia  the  back  part  of  the  head,  rather  on  the  left  side,  the  ball 
ranging  upward,  as  if  it  would  have  come  out  near  the  upper 
part  of  the  forehead ;  this  conversation  with  Cox  occurred 
an  hour,  or  an  hour  and  a  half  after  the  shooting. 

David  Clopton  testified,  that  the  place  where  the  negro 
was  killed  was  like  ordinary  places  in  a  new  ground  where 
catting  had  been  done,  the  leaves  seemed  troughed  up,  and 
torn  up  in  little  piles,  between  where  the  negro  lay  and  where 
the  cutting  in  the  log  had  been  done ;  saw  a  scratch  on  Cox's 
face,  as  though  done  with  the  fingers. 

B.  H.  Winfrey  testified,  that  he  heard  a  conversation  at 
Cox's  house  on  Sunday  between  Cox  and  the  witness,  Echols, 
about  the  rock  in  the  cotton ;  he  thinks  Cox  said  that  Jones 
protected  Humphrey,  and  that  the  next  time  he.  Cox,  under- 
"took  to  whip  Humphrey,  he  would  whip  him  or  hurt  him 
one ;  Cox's  pistol  was  lying  up  on  the  fire  board,  and  point- 
ing to  it  he,  said,  if  Humphrey  undertook  to  run  or  resist, 
there  is  what  would  catch  him;  this  conversation  is  the  same 
Cchols  testified  about,  and  was  with  him. 

Mrs.  Winfrey  testified  to  about  the  same  as  her  husband. 
Abraham  Jones  being  re-introduced  by  the  State,  testi- 
fied, that  he  told  Cox  not  to  whip  Humphrey  about  the  rock 
in  the  cotton ;  there  were  marks  about  the  place  where  the 
negro  was  shot,  the  ground  was  damp,  the  log  seemed  to  be 
the  top  cut  of  a  rail  tree;  Cox  came  to  witness's  place  to 
work  the  last  of  November  or  first  of  December  preceding 
the  homicide. 

Oounsel  for  defendant  asked  the  Court,  iu  writing,  to  charge 
the  jury  :  "that  if  a  master  or  overseer  undertake  to  whip  a 
slave  belonging  to  such  master,  or  under  the  control  of  such 
oveneer^  and  the  slave  refuses  to  submit  to  the  whipping,  or 


520         SUPREME  COURT  OP  GEORGIA. 

Cox  vs.  The  State  of  Georgia. 

resists  the  whipping,  such  refusal  or  resistance  is  an  act  of 
revolt,  and  if  the  master  or  overseer  kill  the  slave  in  sach 
act  of  revolt,  the  killing  is  justifiable  homicide ;  and  if  70a 
believe  such  to  be  the  facts  of  this  case,  from  the  evidence, 
70a  must  find  the  defendant  not  guilty,  and  if  yon  have  a 
reasonable  doubt  as  to  whether  such  are  the  facts  of  this  case, 
still  you  must  give  the  defendant  the  benefit  of  the  doubt, 
and  find  him  not  guilty." 

The  presiding  Judge  declined  to  give  this  charge,  and 
counsel  for  the  defendant  excepted. 

The  Court  charged  the  jury :  '^  That  if  defendant  went  and 
laid  hold  on  the  negro  man,  Humphrey,  for  the  purpose  of 
chastising  him,  and  said  negro  resisted,  and  shoved  defendant 
down,  and  took  defendant  by  the  throat,  and  if  said  n^rro 
was  taken  ofi^  and  ran,  that  said  negro  was  not  in  revolt  at 
the  time  when  he  ran,  and  if  said  defendant  shot  said  n^ro 
at  that  time,  he  would  be  guilty  of  murder  if  he  shot  with 
a  deliberate  intention  to  take  the  negro's  life.  If  he  shot 
said  negro  at  that  time,  under  sudden  heat  of  passion,  he 
would  be  guilty  of  manslaughter." 

The  jury  returned  a  verdict  against  the  defendant,  finding 
him  guilty  of  voluntary  manslaughter. 

Counsel  for  defendant  then  moved  for  a  new  trial  of  said 
case  on  several  grounds,  and  amongst  them  the  following, 
which  was  the  only  ground  upon  which  the  Supreme  Court 
passed  judgment,  to-wit :  That  the  presiding  Judge  erred 
in  charging  and  in  refusing  to  charge  the  jury  as  hereinbe- 
fore stated. 

The  Court  refused  the  new  trial,  and  defendant  all^;es 
that  the  refusal  was  error. 

Chibholm  &  Waddell,  Ibwin  &  Lester,  Buchaxan 
and  Shropshire,  for  plaintifi*  in  error. 

M.  Kendrick,  (Solicitor  General,)  contra. 
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By  the  Court, — Lyon,  J.,  delivering  the  opinion. 

In  the  detailed  statement  of  facts  as  made  hj  the  Court  to 
thejary,  in  the  hypothesis  on  which  he  rested,  the  law 
applicable  thereto,  in  the  charge  given,  one  view  of  the  case 
upon  the  evidence  was  omitted,  which  was  of  the  utmost  im* 
portaace  to  the  defence.  The  circumstances  of  the  killing  are 
ascertained  entirely  from  the  declarations  of  the  defendant. 
The  first  reason  given  by  the  accused  was  made,  in  two  or 
three  minutes  after  the  shooting,  to  the  witness,  Thompson. 
Cox  then  said,  that  "  he  went  up  to  the  negro,  and  the  negro 
took  hold  of  him,  and  he  shot  him.''  This  declaration  was 
a  part  of  the  rea  geatcB ;  was  evidence  for  the  prisoner,  and 
was  made  at  or  near  the  time  of  the  shooting,  when  the  true 
inducement  or  necessity  for  shooting  was  impressed  most 
strongly  on  his  mind.  From  that  impression  of  the  mind 
he  is  supposed  to  have  spoken  and  acted.  It  was  the  version 
on  which  the  defence  was  put,  and  was  the  evidence  of  the 
defendant. 

Now,  if  the  prisoner  shot  while  the  negro  had  hold  of 
him,  or  upon  the  idea  that  it  was  necessary  to  do  so  in  his 
defence,  he  is  not  guilty  of  a  crime,  and  ought  not  to  be  con- 
victed of  one.    The  Court,  by  the  charge  made  in  effect, 
excluded  this  view;  he  rejects  this  evidence  as  furnishing  a 
basis  on  which  the  jury  should  act  in  their  deliberations, 
and  instead,  takes  the  version  or  declaration  of  the  prisoner 
as  testified  to  by  the  witness,  Chapley  Echols,  which  was  put 
in  evidence  by  the  prosecution.    Although  the  Court  does 
not,  in  so  many  words,  direct  the  jury  that  this  first  declara- 
tion was  not  evidence,  and  should  not  be  considered  by  them, 
ret  by  not  including  it  in  his  hypothesis,  he  not  only  left 
hem  at  liberty  to  disregard  it  altogether  as  he  had  done,  but 
lis  failure  to  do  so  was  well  calculated  to  impress  the  jury 
vith  the  idea  that  it  was  worthless  as  evidence.    For  this 
eason  we  think  the  charge  had  a  tendency  to  mislead  the 
urjr,  and  was  therefore  erroneous.     In  so  holding,  however, 
7c  do  not  hold  that  it  is  the  duty  of  the  Court,  in  his  charge 
3  the  jaiy^  to  sum  up  or  state  the  facts  in  proof  by  hypothe- 
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SIS  or  otherwise,  but  if  he  undertakes  to  do  so,  he  must  include 
all  that  might  be  important  to  the  defense. 
Let  the  judgment  be  reversed. 

Mr.  Justice  Jenkins  dissented  from  the  judgment  in  this 
case. 


John  Phillips,  plaintiff  in  error,  vs.  James  D.  Parnell 
and  William  Jennings,  defendants  in  error. 

A  bail  bond  conditioned  that  the  principal  ^'  shall  well  and  truly  pay  the 
condemnation  of  the  Court,  or  surrender  his  body  to  prison  in  execu- 
tion of  the  same,  in  terms  of  the  law,  and  upon  failure  thereof,  the 
security  will  do  it  for  him,''  is  a  good  and  valid  bond. 

Scire fcLcias  against  bail,  in  Fayette  Superior  Court.  De- 
cision made  by  Judge  Hammond,  at  September  Term,  1860. 

John  Phillips  brought  an  action  in  Fayette  Superior  Court 
against  James  D.  Parnell,  for  the  seduction  of  the  plaintiff's 
daughter,  in  which  action  an  order  for  bail  was  regularly 
taken,  and  William  Jennings  became  bail  for  Parnell. 

The  condition  of  the  bail  bond  was  as  follows,  that  is  to 
say: 

^^  Now  if  the  said  James  D.  Parnell,  in  case  he  is  cast  in 
his  suit,  shall  well  and  truly  pay  and  satisfy  the  condemna- 
tion of  the  Court,  or  render  his  body  to  prison  in  execution 
of  the  same,  in  terms  of  the  law  in  such  case  made  and  pro- 
vided, and  upon  failure  thereof,  the  said  William  Jennings 
will  do  it  for  him,  then  the  bond  to  be  void.*' 

A  judgment  in  favor  of  the  plaintiff  for  ^00  00  was  ren- 
dered, and  a  capias  ad  satisfaciendum  against  Piiruell  wbs 
regularly  sued  out  and  return  with  an  entry  of  non  est  in- 
venius. 

A  scire  facias  was  then  issued  against  the  bail,  and  when 
the  same  was  called  for  a  hearing,  counsel  for  Jennings  moved 
to  dismiss  the  scire  facias  and  discharge  the  bail,  on   the 
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ground  that  the  bail  bond  contained  a  clause  prejudicial  to 
the  security,  and  that  the  same  was  not  conformable  to  law. 

The  presiding  Judge  sustained  the  motion,  dismissed  the 
sdre  facias  and  discharged  the  bail. 

This  ruling  is  the  alleged  error. 

A.  W.  Stone,  for  plaintiff  in  error. 

TiDWELL  &  WooTEN,  coutra. 

By  the  Court. — Lyon,  J.,  delivering  the  opinion. 

The  bail  bond,  which  is  the  subject  matter  of  this  contro* 
versv,  does  not  contain  any  clause,  condition  or  stipulation, 
that  is  not  warranted  by  law,  nor  does  it  omit  any  required 
by  law  that  is  to  the  benefit  of  the  security ;  but  contains  all, 
and  only  that  prescribed  by  law,  namely :  "  That  the  prin- 
cipal shall  well  and  truly  pay  the  condemnation  of  the  Court 
or  surrender  his  body  to  prison  in  execution  of  the  same  in 
terms  of  the  law,  and  upon  failure  thereof  the  security  will 
do  it  for  him,"  that  is,  pay  the  debt  for  him.  Tucker  and 
others  vs.  Davis  &  Potter,  15  Ga.  R.,  574.  The  clause  omit- 
ted in  that  case  was,  "that  the  principal  shall  pay  the  debt," 
so  that  the  sureties  could  only  satisfy  the  terms  of  the  bond 
by  rendering  their  bodies  in  prison  for  the  principal,  in  case 
he  did  not — not  by  a  payment  of  the  debt.  The  judgment 
of  the  Court,  therefore,  in  dismissing  the  scire  facias  and 
discharging  the  bail  was  erroneous. 

Let  the  judgment  be  reversed. 
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William  T.  Williamson,  plaintiff  in  error,  vs.  Geobge 

Matthews,  defendant  in  error. 

1.  A  grant  issues  to  W.^  pursuant  to  a  special  Act  of  the  Legislature, 
for  a  lot  of  land  in  this  State.  In  relation  to  that  grant  the  Court 
instructs  the  jurj,  ^'  that  if  the  plaintiff  had  procured  the  grant  to  be 
issued  by  false  and  fraudulent  representations  to  the  General  Assem- 
bly and  the  Governor,  he  was  not  entitled  to  recover  of  a  party  who 
had  no  notice  of  the  proceedings:"  Jleldj  That  under  the  evidence 
in  the  case  in  which  it  was  given,  the  charge  was  erroneous. 

2.  In  such  case,  it  does  not  lie  in  the  mouth  of  a  party  to  call  in  qaestioD 
the  grant  on  that  or  any  other  ground,  unless  he  first  makes  it  appear 
that  the  grant  affects  him  or  his  interest  in  the  land  granted. 

8.  Under  the  Act  of  the  9th  of  June,  1825,  it  is  not  indispensable  that 
there  should  be  a  formal  judgment  of  the  Court  pronouncing  a  grant, 
issued  upon  a  fraudulent  return,  void,  and  ordering  it  to  be  cancelled. 
It  is  sufficient,  that  there  be  a  verdict  of  the  jury,  finding  the  return 
fraudulent,  upon  an  issue  properly  made  up,  under  the  direction  of 
the  Court,  to  try  the  question  of  fraud. 

Ejectment,  in  Coweta  Superior  Court.  Tried  before  his 
Honor  Judge  Bull,  at  September  Term,  1860. 

This  was  an  action,  brought  in  the  short  form  of  com- 
plaint, in  favor  of  William  T.  Williamson  against  Greorge 
Matthews,  to  recover  the  north  half  of  lot  of  land  No.  120, 
in  the  second  district  of  Coweta  county. 

On  the  trial  the  plaintiff  proved  that  the  premises  in  dis** 
pute  were  situated  in  said  county,  and  that  the  defendant 
was  in  possession  of  the  same  at  the  time  the  suit  was  insti- 
tuted, and  had  been  for  many  years  before  that  time. 

The  plaintiff  also  read  in  evidence  a  grant  from  the  State 
of  Georgia  to  the  plaintiff  for  the  land  in  controversy,  dated 
in  1854,  and  reciting  on  its  fac^  that  it  was  issued  to  the  said 
plaintiff  by  virtue  of  an  act  entitled  "  An  Ad  to  authorize  a 
grarvt  to  issue  to  William  T.  Williainsonf  of  the  county  of 
Baldwin,  to  lot  of  land  No,  120,  in  the  second  distrid  of 
the  fourth  section  of  the  lottery  of  1827."  Approved  Febru- 
ary 18th,  1854. 

The  plaintiff  rested  his  case  at  this  point. 

The  plaintiff  introduced  in  evidence  the  Act  of  which  the 
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title  is  given  as  aforesaid^  the  preamble  to  which  recites: 
that  Robert  Attaway  fraudulently  drew  lot  of  land  No.  120, 
in  the  second  district  of'  the  fourth  section,  Coweta  county, 
and  that  said  lot  was  condemned,  on  information  of  Joel 
Kinsey,  as  fraudulently  drawn,  at  September  Term,  1828,  of 
the  Superior  Court  of  Coweta  county,  and  that  the  State's 
interest  pot  having  been  sold,  and  the  informant,  Joel  Kin- 
sey, failing  to  comply  with  the  terms  and  requisitions  of  the 
law,  the  said  lot  of  land  reverted  to  the  State,  under  an  Act 
of  the  General  Assembly,  passed  at  the  last  session,  headed, 
"  An  Act  to  Umit  the  time  for  taking  out  grants  to  the  Staters 
halff  and  to  the  informer's  half  of  any  lot  of  land  fraudu- 
lently  draum,  in  any  of  the  land  and  gold  lotteries  of  this  State, 
and  to  provide  for  the  granting  of  the  same  after  the  expira- 
tion of  said  time;^'  and  that  the  said  William  T.  William- 
son, in  compliance  with  the  requirements  of  this  Act,  having 
paid  into  the  State  Treasury,  on  the  2d  of  August,  1852,  the 
sum  of  $25  00,  the  price  of  the  informant's  and  State's  half 
of  said  lot  of  land,  and  that  in  cousequence  of  the  judgment 
having  been  mutilated  on  the  record,  and  the  original  being 
lost  or  stolen,  he  has  failed  to  get  a  grant  for  remedy  whereof. 
Section  1  enacts  that  it  shall  be  the  duty   of  the  proper 
officers,  upon   the  Governor  being  satisfied  that  the  facts 
stated  in  the  foregoing  preamble  be  true,  to  issue  a  grant  to 
the  said  fraudulently  drawn  lot,  to  the  said  William  T.  Wil- 
liamson, it  being  lot  of  land  No.  120,  in  the  second  district 
and  fourth  section  of  Coweta  county,     Protrided,  that  this 
Act,  or  the  grant,  shall,  not  affect  the  rights  of  any  other 
persons  claiming  title. 

For  the  purpose  of  attacking  the  plaintiff's  grant,  and  of 
fthowing  that  it  was  procured,  by  fraud  on  the  part  of  the 
grantee,  the  defendant  offered  in  evidence  the  record  of  a 
styire  facias,  issued  on  the  8th  day  of  June,  1827,  in  favor  of 
George  M.  Troup,  Governor,  etc.,  on  the  information  of  Joel 
EZinsey,  against  Robert  Attaway,  drawer  of  lot  of  land  No. 
120,  in  the  second  district  of  Coweta  county. 

The  scire  facias  alleged  that  Attaway  caused  his  name  to 
be   Altered  for  two  draws  in  the  land  lottery  authorized  and 
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directed  by  the  Acts  of  the  9th  of  June  and  the  24th  of 
December,  1825,  and  the  14th  December  1826,  and  the  27th 
December  in  the  year  aforesaid,  when  he  was  not  entitled  to 
the  same,  because  before  he  caused  his  name  to  be  entered, 
and  at  the  time  he  drew  the  lot  aforesaid,  he  had  absconded 
for  debt  and  to  avoid  the  laws  of  the  State,  and  had  not  paid 
his  taxes  according  to  law,  and  the  writ  called  upon  him  to 
show  cause  why  the  return  should  not  be  adjudged  fraudu- 
lent and  the  grant  annulled,  and  the  land  revert  to  the  State. 
On  the  27th  March,  1828,  there  was  a  return  on  the  scire 
facias  that  the  defendant  was  not  to  be  found  in  Coweta 
county,  and  at  September  Term,  1828,  an  order  was  taken 
reciting  defendant's  default,  and  directing  the  informer  to 
proceed  ex  parte  in  said  case.  The  following  verdict  was 
rendered : 

"We  the  jury  find  the  return  fraudulent. 

"  R.  M.  HACKNEY,  Foreman." 

The  following  judgment  was  taken  in  the  case,  to-wit: 

"  Whereupon  it  is  considered  and  ordered  by  the  Court 
that  said  return  be  adjudged  and  pronounced  fraudulent  and 
void  ;  that  the  grant  issued  for  the  said  lot  or  tract  of  land 
drawn  in  pursuance  of  said  return,  to-wit :  for  No.  43,  in 
the  5th  district  of  Coweta  county,  be  cancelled  and  annulled, 
and  made  void  and  of  no  effect,  and  as  completely  set  aside 
as  if  no  grant  had  ever  issued,  and  the  informer  recover 
costs,  etc.     October  12th,  1829. 

"WILLIAM  Y.  HANSELL, 
"  Informer's  Attorney." 

To  the  introduction  of  this  record  the  plaintiff's  counsel 
objected,  but  the  Court  overruled  the  objection  and  plaintiff 
excepted. 

Here  the  testimony  closed,  and  the  presiding  Judge  charged 
the  jury,  "that  the  presumption  of  law  was  in  favor  of  the 
grant,  and  that  it  was  fair  and  valid,  and  the  burden  of 
proving  it  to  have  been  procured  fraudulently^  was  on  the 
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defendant ;  that  if  the  plaintiff  had  procured  the  grant  to 
issoe,  by  false  and  fraudulent  representations  to  the  General 
Assembly  and  the  Governor,  he  was  not  entitled  to  recover 
of  a  party  who  had  no  notice  of  the  proceedings;  that  a 
record  was  not  mutilated  while  it  remained  in  the  condition 
in  which  it  was  made  up  by  the  Court,  but  that  there  must 
be  some  erasure,  interlineation,  or  other  alteration  of  the 
record,  unauthorized  by  the  Court,  in  order  to  constitute 
what  in  legal  parlance  amounts  to  a  mutilation ;  that  if  there 
had  never  been  any  judgment  of  forfeiture  of  this  land,  and 
no  mutilation  of  the  records  of  the  Court,  and  if  this  grant 
was  procured  to  be  issued  by  false  and  fraudulent  representa- 
tions that  there  had  been  such  a  judgment,  and  a  mutilation 
of  that  judgment,  then  the  grant  was  void  as  to  third  par- 
ties, who  bad  no  notice  of  the  proceedings  before  the  Legis- 
lature and  the  Governor. 

The  jury  found  for  defendant,  and  plaintiff  excepted  and 
prosecutes  a  writ  of  error,  and  asks  a  reversal  of  the  judg- 
ment, on  the  grounds : 

1.  Because  the  Court  erred  in  admitting  the  record  afore- 
said. 

2.  Because  the  Court  erred  in  charging  the  jury  as  afore- 
said. 

Hugh  Buchaj^an,  for  plaintiff  in  error. 

E.  W.  Sims,  for  defendant  in  error. 

£y  the  Court.— JjYOif,  J.,  delivering  the  opinion. 

1st.  The  Court  charged  the  jury,  "  that  if  the  plaintiff 
had  procured  the  grant  to  be  issued  by  false  and  fraudulent 
representation  to  the  General  Assembly  and  the  Governor,  he 
was  not  entitled  to  recover  of  a  party  who  had  no  notice  of 
the  proceedings."  Was  this  charge  right?  We  think,  under 
the  evidence,  it  was  not.  Whether  the  grant  was  procured 
by  false  or  fraudulent  representation  was  a  question,  as  the 
case  stood  on  trial,  in  which  the  State  also  was  interested, 
and  as  the  State  had  acquiesced  in  the  grant,  and  made  no 


528  SUPREME  COURT  OF  GEORGIA. 

Williamson  V9.  Matthews. 

effort  to  recall  it,  it  is  to  be  presumed  that  she  has  waived  or 
ratified  the  grant,  notwithstanding  it  may  have  been  obtained 
by  fiilse  and  fraudulent  representations.  It  does  not  lie  in 
the  mouth  of  the  defendant  to  call  in  question  the  grant  on 
that  or  any  other  ground,  unless  he  first  makes  it  appear  that 
the  grant  affected  him  or  his  interest  in  the  land. 

On  the  trial  the  defendant  did  not  show  that  he  had  any 
interest  or  claim  to  the  land  that  was  prejudiced  by  this 
grant.  It  was  true  that  he,  or  those  under  whom  he  held, 
was  in  possession  of  the  land,  but  that  is  not  such  interest  or 
claim  to  the  land  as  can  affect  the  right  of  the  State  to  issue 
its  grant  to  the  land,  for  possession  is  never  adverse  to  the 
State,  and  cannot,  no  matter  how  long  continued,  or  in  what 
good  faith  made,  ripen  into  a  title,  or  prejudice  the  right  of 
the  State  to  issue  its  grant  therefor  when  and  as  it  pleases. 
And  in  this  sense  the  defendant  was  not  entitled  to  a  notice 
of  the  proceeding.  To  have  been  entitled  to  a  notice  of  the 
proceeding,  it  was  necessary  for  him  to  have  shown  that  he 
held  under  a  title  from  or  under  the  former  grant  before  it 
was  declared  to  be  fraudulent. 

The  Court  further  charged,  that  if  there  never  had  been 
any  judgment  of  forfeiture  of  the  land,  and  no  mutilations 
of  the  records  of  the  Court,  and  if  this  grant  was  procored 
to  be  issued  by  false  and  fraudulent  representations  that  there 
had  been  such  a  judgment,  and  a  mutilation  of  that  judg- 
ment, then  the  grant  was  void  as  to  the  third  persons,  who 
had  no  notice  of  the  proceedings  before  the  Governor  and 
Legislature. 

The  charge  amounts  to  this,  that  if  there  was  no  judgment 
of  forfeiture  of  the  land  as  against  the  original  drawer  of  the 
lot,  Attaway,  then  this  new  grant  to  Williamson  was  void. 

The  charge  misconceives  the  sense,  purport  and  letter  of 
the  act  of  9th  June,  1826,  Dawson's  Compilation,  256,  nnder 
which  the  proceedings  against  the  fraudulent  grants  were  had. 
That  act  declares  that  all  returns  (of  chances  in  that  lottery) 
made  contrary  to  the  true  intent  and  meaning  of  this  act  to 
be  fraudulent,  and  all  grants  issued  in  consequence  of  any 
draw  made  in  the  contemplated  lottery  on  such  frandaleDt 
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eturnsy  are  hereby  declared  to  be  nvM  and  vaidy  and  the  lands 
o  granted  or  drawn  shall  revert  and  become  the  property  of 
he  Slate.  The  question  of  fravd  to  be  tried  upon  scire 
'aciaSy  etc.,  wpon  an  issue  to  be  made  up  under  the  direction  of 
he  Court  to  try  (he  question  of  frauds  and  in  case  the  jury 
>hall  find  the  return  fraudulent^  the  Court  shall^  by  judg- 
ment, pronounce  the  grant,  issued  on  such  return  and  draw, 
to  be  void,  and  order  it  cancelled,  which  judgment,  when 
transmitted  to  the  Surveyor  General's  office,  and  Secretary  of 
State's  office,  and  entered  on  file,  shall  be  of  sufficient  author- 
ity to  those  officers  to  cancel  the  plats  and  grants  for  such 
fraudulent  draws  in  their  offices  respectively. 

From  the  terms  of  this  act,  it  is  manifest  that  if  the 
return  was  fraudulent,  the  grant  that  issued  for  the  draw,  or 
lot  drawn  on  such  fraudulent  return,  is  also  totally  null  and 
void,  not  voidable,  but  void,  a  mere  nullity.     Whether  the 
return  was  fraudulent,  was  to  be  ascertained,  not  by  the 
judgment  of  the  Court,  but  by  the  verdict  or  a  jury,  on  an 
issue  to  be  made  up  and  tried  under  the  direction  of  the 
Court.     That  issue  was  made  up  and  tried  in  this  case,  and 
a  verdict  of  the  jury  rendered,  that  the  return  was  fraudu- 
lent, and  in  that  case  the  law  declares  the  grant  to  be  null 
and  void.     It  is  true  that  the  statute  directs  that  the  Court 
^hall,  by  judgment,  pronounce  the  grant  to  be  void,  and 
order  it  to  be  canceled,  etc.     But  these  are  the  mere  formal 
directions  and  instructions  of  the  law  to  its  agents  as  to  what 
they  shall  do,  and  in  which  the  grantee,  or  those  holding 
under  him,  have  no  interest,  that  may  be  dispensed  with  or 
entirely  omitted,  without  affecting  the  rights  of  the  grantee. 
The  great  fact  which  settles  the  rights  of  the  grantee,  and 
on  which  the  law  acts,  has  been  ascertained  in  the  manner 
pointed  out  by  the  act ;  that  is,  that  the  return  was  fraudu- 
lent, and  the  grant,  therefore,  void. 

Whether  the  Court  pronounced  the  judgment  required  by 

law,  or  the  Surveyor-General  and  Secretary  of  State  per- 

I  formed  the  duties  required  by  them  or  not,  the  fact  still 

remains  as  ascertained   by  the  jury,  that  the  return  was 

fraudulent,  the  grant  vdid,  and  the  title  to  the  land  still  in 

Vol.  XXXII — 34. 
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the  State,  with  a  consequent  right  to  regrant  the  same  at 
such  times  as  it  pleased. 
Let  the  judgment  be  reversed. 


Martha  Boyd,  plaintiff  in  error,  vs.  Benjamin  H.  White, 

et  al.,  defendants  in  error. 

1.  The  widow  of  an  intestate^  who  had  intermarried  with  him  prior  to 
the  Act  of  1854,  (which  entitles  widows  to  have  advancements  to 
children  brought  into  hotch-pot  for  their  benefit,  the  intestate  hamg 
died  after  the  passage  of  said  Act,)  is  entitled  to  hare  adTancements 
tnade  to  the  children  of  a  former  marriage  brought  into  hotch-pot, 
for  her  benefit,  in  the  distribution  of  her  deceased  husband's  estate. 

2.  Snch  advancements  are  not  chargeable  with  interest  until  they  are 
brought  into  hotch-pot  and  distributed,  and  it  is  not  allowable  to  begin 
computing  interest  on  them  after  the  expiration  of  twelve  months 
from  the  grant  of  administration. 

Bill  in  equity,  in  Meriwether  Superior  Court,  and  decision 
thereon  by  Judge  Bull,  at  February  Term,  1861. 

Martha  Boyd  filed  her  bill  in  equity,  in  Meriwether  Su- 
perior Court,  against  Benjamin  H.  White,  in  which  she 
alleged,  that  she  is  the  widow  of  Robert  H.  Boyd,  deceased, 
who  died  intestate,  leaving  an  estate  worth  $15,000  00,  and 
that  his  only  heirs  at  law  were  Frederick  G.  Boyd,  William 
H.  Boyd,  McDuflBe  Boyd,  George  H.  White,  in  right  of  his 
wife,  Mary  E.  White,  formerly  Mary  E.  Boyd,  Benjamin  H. 
White,  in  right  of  his  wife,  Julia  Ann  White,  formerly  JuVia 
Ann  Boyd,  and  the  complainant,  making  six  in  all ;  that 
upon  the  death  of  the  intestate,  letters  of  adminbtiatioD  on 
his  estate  were  granted  to  the  said  Benjamin  H.  White  and 
the  complainant ;  that  White  alone  managed  the  estate,  com- 
plainant taking  no  part  whatever  in  it;  that  he  not  only 
took  possession  of  the  entire  estate  of  the  deceased,  but  also 
wrongfully  possessed  him  of  individual  property  of  comr 
plainant,  of  the  value  of  $250  00,  and  also  has  in  his  bands, 
and  refuses  to  pay  over,  a  balance  of  $140  10^  set  apart  for 
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complainant's  twelve  xnonths'  support ;  that  the  intestate,  in 
his  life  time,  made  advancements  to  his  five  children  afore- 
said, amounting  to  $2,500  00  each,  and  that  the  same  should 
be  brought  into  hotch-pot. 

The  bill  prays  that  a  full  account  may  be  taken  of  the 
estate  of  the  deceased,  and  that  an  account  may  also  be  taken 
of  the  advancements  made  as  aforesaid  and  they  be  brought 
into  hotch-pot,  and  that  the  defendant  may  be  decreed  to 
account  to  complainant  for  the  value  of  her  individual  prop- 
erty taken  by  him,  and  to  pay  her  the  balance  of  her  twelve 
months'  support  retained  by  him,  and  that  complainant  may 
also  receive  the  one-sixth  part  of  the  clear  residue  of  the 
estate,  including  the  advancements  made  to  the  other  dis- 
tributees as  aforesaid. 

When  the  case  came  up  for  trial,  the  following  facts  were 
agreed  on  by  the  parties,  so  that  the  questions  involved  in 
the  case  might  be  adjudicated  and  settled,  with  the  right 
reserved  for  either  or  both  of  the  parties  to  except  to  the 
decision  made  and  the  judgment  rendered  upon  such  ques- 
tions, to-wit : 

The  complainant  was  the  third  wife  of  the  intestate,  Eobt. 
H.  Boyd.     The  other  heirs-at-law  and  distributees  are  the 
children  of  the  said  Robert  H.  Boyd  by  his  first  wife.     Said 
children  grew  up  and  settled  off,  mainly  in  the  life  time  of 
their  mother,  the  first  wife  of  the  intestate,  and  the  advance- 
ments were  chiefly  made  to  them  during  the  life  time  of  their 
said  mother.     The  first  wife  died,  and  the  intestate  married 
again.     The  second  wife  died,  leaving  no  children.     After 
the  death  of  the  second  wife,  to-wit:  in  the  year  1852,  and 
Ix^fore  the  year  1854,  and  before  the  passage  of  the  Act 
authorizing  advancements  to  children,  to  be  brought  into 
hotch-pot  for  the  benefit  of  widows,  the  intestate,  Robert  H. 
Boyd,  iparried  the  complainant.     The  said  Robert  H.  Boyd 
died,  leaving  the  complainant  his  widow,  who  since  married 
again. 

Under  this  state  of  facts,  the  first  question  presented  for 
adjudication  in  the  Court  below  was,  whether  or  not  the  com- 
plainant was  entitled  to  have  all  advancements^  so  made  to 
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the  children  of  the  first  wife^  brought  into  hotch-pot  for  her 
benefit?  The  presiding  Judge  decided  that  she  was  so  en- 
titled, and  to  this  decision  counsel  for  defendants  excepted, 
and  now  assigns  error  thereon. 

The  seoond  question  presented  was,  as  to  the  time  when 
the  advancements  should  be  charged  with  interest?  The 
Court  below  decided  that  the  advancements  were  not  charge- 
able with  interest  until  they  were  brought  into  hotch-pot,  and 
distributed,  and  that  this,  was  not  the  point  of  time,  twelve 
months  after  the  grapt  of  letters  of  administration.  To  this 
decision  counsel  for  the  complainant  excepted,  and  now  allies 
as. error,  insisting  that  the  distribution  should  be  the  date  of 
twelve  months  from  the  date  of  the  grant  of  letters  of  admin- 
itration,  and  that  interest  should  be  charged  on  said  advanoe- 
ments  from  that  date. 

B.  H.  Hill,  for  defendants. 

John  W.  Park,  for  complainant. 

By  the  Court — Jenkins,  J.,  delivering  the  opinion. 

The  record  in  this  case  presents  two  qu<9stions  for  our  con- 
sideration : 

1st.  Whether  a  widow  of  an  intestate,  who  had  intermar- 
ried with  him  prior  to  the  Act  of  1854,  (entitleing  widows 
to  have  advancements  made  to  children  bronghi  into  hotch- 
potch for  their  benefit,  the  intestate  having*  died  after  the 
passage  of  said  act,)  was  entitled  to  have  advancements  made 
fo  the  children  of  a  former  marriage,  brought  into  hotch- 
potch for  her  benefit  in  the  distribution  of  her  husband's 
estate. 

fidly.  When  are  advancements  chargeable  with  interest 
under  said  act  ? 

Upon  the  first  question,  the  Court  below  held  that  the 
widow  was  so  entitled,  and  we  think,  correctly. 

It  was  insisted,  in  the  argument,  that  the  act  so  construed 
interferes  with  vested  rights,  but  how^  we  conld  not  ascert^n 
from  it. 
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The  only  property  proposed  to  be  taken  into  consideration 
in  the  distribution/ the  right  to  which  was  vested,  eitiier  at 
the  time  of  the  widow's  marriage,  or  at  the  passage  of  the 
act  ill  question,  was  the  property  advanced.     The  construe- . 
tion  giv^en  to  the  act  by  the  Court  below  does  not  interfere 
with  the  right  of  the  children  advanced  to  but  it  is  -said 
that  by  this  construction  their  interest  in  the  property,  of 
which  their  intestate  parent  died  possessed,  is  greatly  dimin- 
ished.   So  it  is,  but  as  they  had  not,  until  the  death  of  their 
father,  any  vested  right  to  any  portion  of  the  property  whereof 
he  died  seized  and  possessed,  it  does  not  follow  that  such 
diminution  interferes  with  a  vested  right.     Had  the  Legist 
latore,  instead  of  this  law,  enacted  one  making  the  widow  of 
an  intestate  his   sole   heir,  it   would  not    have   interfered 
with  any  right  vested  in  the  children  of  one  then  living. 
The  question  is  made,  when,  under  the  provisions  of  this  act, 
advancements  are  chargeable  with  interests. 

The  language  of  the  act  is,  "  when  any  child  or  children 
shall  have  had  an  estate  by  settlement  or  advancement  of  the 
intestate,  in  his  lifetime,  by  portion  or  portions,  such  estate, 
at  its  value  at  the  time  of  the  advancement,  without  interest 
thereon,  shall  be  brought  into  account  Or  hotch-pot  at  the 
time  of  the  distribution,  as  so  much  of  the  share  of  any  such 
child  of  the  intestate." 

The  Court  below  held  that  an  advancement  was  not  charge- 
able with  interest  '*  until  it  was  brought  into  hotch-pot  and 
distributed,  and  not  at  the  expiration  of  twelve  months  from 
the  grant  of  administration."     It  is  insisted  in  behalf  of  the 
complainant  in  the  Court  below  (the  widow)  that  interest 
should  be  computed  from  the  time  last  ^lentioned,  because 
the  words  in  the  Act  of  1854,  "  at  the  time  of  distribution," 
must  be  taken  as  referring  to  that  provisioa  of  the  Act  of 
1764^  which  requires  that  the  first  distribution  shall  be  made 
v^'ithin  twelve  months  after  administration  granted.     We  do 
not  feel  the  force  of  this  suggestion. 

Xhe  Act  of  1854  relates  exclusively  to  distribution  among 
the  next  of  kin,  whilst  the  section  of  the  Act  of  1764 
referred  to,  relates  only  to  distributions  among  creditors* 
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What  GonnectioDy  then,  can  there  be  between  a  dislriba- 
tion  amoDg  creditors  and  interest  upon  advancements?  or 
why  the  one  should  result  from  the  other,  is  net  at  all  app»- 
rent 

Between  advancements  and  distribution3  among  A^irs,  there 
is  an  intimate  connection ;  but  no  statute  prescribes  a  time 
when  such  distribution  shall  be  made,  nor  does  the  law  con- 
template more  than  one  such  distribution.  It  is  true,  cases 
may  arise  wherein  there  may  properly  be  several  distriba- 
tions  among  heirs,  but  these  are  exceptional. 

We  think  the  distribution  contemplated  by  the  Legislatnre 
in  the  passage  of  the  Act  of  1864,  was  the  distribntioo 
among  the  next  of  kin,  and  this  rarely  happois  withia 
twelve  months  after  the  grant  of  administration.  Our  opin- 
ion,, moreover,  is,  that  it  was  not  the  intention  of  the  h^ffSr 
lature'  to  fix  a  time  from  which  interest  ahould  be  computed 
on  advancement,  but  merely  to  provide,  that  in  the  adminis- 
tration of  an  estate,  no  account  should  be  taken  of  advanoe- 
ments  until  the  time  of  distribution,  and  that  tbea  thef 
ahoujd  be  brought  in  at  their  value  when  made,  vfUhont 
interest  The  only  mention  made  of  interest  seems  to  inhibit 
the  computation  of  it  at  all — vnthout  ifderoL  We  therefore 
think  the  ruling/^  the  Court  right  on  this  point  also. 

Let  the  judgment  be  affirmed. 


Enoch  Fagak,  plaintiff  in  error,  m.  Moses  Bently,  de- 
fendant in  error. 

The  Statute  of  Limitation  is  not  a  bar  to  a  suit  in  this  State  on  a  lenved 
judgment  from  the  State  of  Alabama,  unless  fire  years,  the  statutory 

'  period  ih  such  cause  of  action,  has  elapsed  since  the  reyiTal  to  Ike 
bringing  of  the  8<iit  in  this  State.  The  statute  eommenees  to  nia 
from  the  poiut  of  time  when  the  judgment  was  renred,  and  not  froo 
the  time  when  the  judgment  was  first  obtained,  the  judgment  hsTiog 
been  reviyed  according  to  the  statute  law  of  Alabama. 

•  •  •  » 

l)ebt  on  Ti  foreign  judgment,  in  Troup  Snperior  Court. 
Tried  before  Judge  Bvlx^,  at  the  November  Term,  1860. 
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The  record  in  this  case  presents  the  following  facts  and 
questions,  t<>-wit : 

On  the  30th  of  March,  1840,  Enoch  Fagan  recovered  a 
judgment  in  the  Circuit  Court,  held  in  and  for  the  county  of 
Tallapoosa,  in  the  State  of  Alabama,  against  Moses  Bentljr 
and  John  B.  Crawford,  for  the  principal  sum  of  $767  64, 
and  $16  26  for  costs.  From  this  judgment  an  [execution 
issued,  on  the  18th  day  of  April,  1840,  which  was  returned 
nulla  bona,  on  the  2d  of  September,  1840. 

At  the  October  Term,  1857,  the  death  of  Crawford  was 
suggested,  and  a  scire  facias  issued  calling  upon  Bently  to 
show  cause  why  the  judgment  should  not  be  revived  against 
him  on  the  ground,  that  no  execution, bad  been  issued  on  the 
judgment  for  more  than  ten  years. 

The  scire  facias  vfss  returned  non  est  inverUiLs^  and  ap  alJUjis 
acire  facias,  issued  and  was  duly  returned  non  est  inventus^ 
upon  which   an  order  was  taken,  that  a  notice  requiring 
Bently  to  appear  and  show  cause  why  the  judgment  should  not 
be  revived,  be  published  in  the  '^  Dadeville  Banner,"  a  week- 
ly newspaper,  published  in  the  town  of  Dadeville,  in  said 
county  of  Tallapoosa,  for  the  space  of  thir.ty  days,  and  that  a 
copy  of  the  newspaper,  containing  tba  notice,  be  forwarded 
to  the  post  office  of  Bently,  in  the  county  of  Troup,  in  the 
State  of  Georgia. 

At  the  March  Term,  1859,  upon  a  showing  to  the  Coutt 
that  the  previous  orders  had  been  fully  complied  with,  it  wa$ 
''  ordered  and  considered  by  the  Court,  that  said  judgment . 
be  revived  as  to  said  Moses  Bently,  and  that  the  plaintiff 
recover  of  said  Moses  Bently  the  said  stfiii  of  $757  57,  with 
interest  thereon  from  the  30th  day  of  March,  1840,  the  date 
jf  said  judgment,  together  with  said  dum  of  $16  26,  th^ 
ost  in  aaid  original  judgment,  and  also  the  costs  of  this 
notion,  and  that  the  plaintiff  have  execution  for  the  same, 
or  all  which,  let  executfon  issue/' 

On  the  16th  of  May,  1859,  execution*  was  issued  from  this 
i.^t  judgment)  and  on  the  18th  of  June,  1859,  the  execution 
ras  returned  nulla  bona* 
On  the  1st  day  of  If  ay,  1860,  suit  was  itistitttted  oti  thfs 
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judgment^  in  Troup  Superior  Court^  in  &vQr  of  Fagan 
against  Bently,  to  which  suit  Bently  pleaded  the  Statute  of 
-  XimitatioQB.  ,  . 

On  the  trial  of  the  case  the  plaintiff  read  in  evidence  an 
exemplification  from  the  reeprd  of  the  judgment  sued  on. 

The  plaintiff  also  oflfered  in  evidence  certified  copies  of 

•sections  2418  and  .2419  of  the  Code  Qf  Alabs^ma,  published 

.in  pursuance  of  an  Act  of  the  General  Assembly  of  Ahk 

bama,  approved  5th  of  February,  1852,  of  which  the  follow- 

.  jng  are  copies. , 

''Cn  AFTER  XVlll— Of  the  refTival  of  Judgment 

•  *  .        •         ■ 

*  '^Section  241 8i  When  execution  haa  been  issu^  on  a 
judgment  within  a  year  afler  its  renciition,  and  has  not  been 
returned  satisfied,  another  execution  may  issue  at  any  time 
within  ten  years  afker  the  teste  of  the  last,  without  a  revival 

•t)f  the  judgment." 

^'SEcnoN  2419.  No  execution  can  issue  on  a  judgment  on 
which  execution  has  not  been  sued  out,  within  one  year  after 
the  rendition,  untiHhe  judgnlent  is  revived  by  scire  fofiiaSj 
^Dalling  on  the  defendant  to  show  cause  why  the  plaintiff 
should  not  have  execution  on  his  judgment.  But  if  ten 
years  have  ekpsed  from  the  rendition,  without  the  isstie  of 

'  the  execution ;  or  if  ten  years  have  elapsed  since  the  date  of 
tKelast  execution  issued,  the  judgment  fnust  be  presum^  to 
be  satisfied,  and  the  burthen  of  proving  that  it  is  not  satis- 
fied is^  cast  on  the  plaintiff." 

-       •  •      •       '•        '     ^    .    • 

Also,  a  certified  copy,  of  An  Act  of  the  General  Assembly 

of.  the  State  of  Alabama,  approved  8th  of  Februaiyi  1858, 

of  whieb  the  following  is  a  copy: 
•         •  .  .  . 

AN  4^CTto  amend  section  2419  of  the  Code  of  Alahama. 

•  *      •  ■         ^     * 

^^Sectiok  1.  Se  it  enacted  by  the  SencAe  and  Mouse  af 
Bej^reseAtatives  cf  the  State  ^f  Alabama  in  Oeneral  Assemhfy 
convened^ -That  no .  execution  shall  issue. cp  a  judgment  or 
decree  of  the  Circuit,  Chancery  or  Pjcobate  Court,  on  #kieh 
esfecutioo  has  not  beei!i  ^oed  put  lArithiq  one  year  afkr  ite  ren- 
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ditioo  until  the  same  has  been  revived  hy  scire  facigs^  if  the 
defendant  therein  i^  a  resident  of  this  State,  calling  on  him 
to  show  cause  why  the  plaintiff  shoald  pot  have  execution  on 
such  judgment  or  decree,  and  iu  case  the  defendant  is  a  non- 
resident, the  plaintiff  shall  be  required,  to  make  affidavit  of 
the  fact  of  Qonoresidence^  and  that  such  judgment  or  decree 
is  unsatisfied,  and  cause  publication  to  be  made  for  thirty 
days,  Jn  some  newspaper  publidhed  in  the  county,  .calling  on 
the  defendant  to  show  caus^  why  the  plaintiff  should  not 
have  execution  on  his  judgment  or  decree;  a  copy  of  Yl^hich 
newspaper,  containing  such  publication,  must  be  forwarded 
by  mail  to  such  defendant  if  his  poet  office  be  known." 

All  of  this  testimony  was  repelled  by  the  Court,  upon 
objection  made  thereto  by  counsel  for  defendant,  and  judg- 
ment of  non-suit  Was  awarded  against  the  plaintiff  on  the 
grounds : 

1.  That  the  original  judgment  was  barred  by  the  Statute 
of  Limitations.  '  • 

2.  That  the  Circuit  Court  held  for  Tallapoosa  county,  Ala- 
bama, had  no  jurisdiction  of  the  person  of  Moses  Bently  in 
reviving  the  judgment. 

This  decision  is  the  error  alleged. 

B.  H.  BiKGHAU  for  plaintiff  in  error. 
B.  H.  Hill)  contra. 

By  the  Oouri, — Lyon,  J^  delivering  the  opinion. 

When  this  oouae  was  heard.before  us,  in  term.  It  wa^insi^t- 
k1  in  the  argaipeiit  that  th^  Court  below,  on  the  trial  of  the 
rsLse,  rejected  the  exemplification  of  the  reoord  of  the  judg* 
Dcnt  from  Alabama,  the  subject  matter  of  the  suit,  as  evi^ 
[ence,  and  it  is  stated  in  the  bill  of  exoepth>ns  that  fh^  Cburt 
o  decided.  We  ruled  ^heiv  that  that  dsoision  was  erroneou3, 
»ui  on  locking  siaoe  to^the  oaijficateof  the  presiding  Jadge, 
find  it  there  staled  that  the  record  was  pot  rejected,,  but 
(Iniitted  a^  evidenoe.*  In  making  the  decision  we  were  mi&- 
^  by  the  atatamentin  the  bill  of  exoq;>tioii9,  the  pFace  wher^ 
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we  must  look  to  find  whftt  was  decided  oh  the  trial,  our 
attention  dot  having  been  called  to  the  certificate.  The  cer- 
tificate states  that  the  exemplification  was  admitted,  and  the 
oclse  non*«uit0d,  od  tlie  ground  that  the  suit  was  bound  b7 
the  Statute  of  Limitation. 

"The  only  question,  therefore,  necessary  for  us  to  consider 
is,  was  the  judgment  from  the  State  of  Alabama  the  foanda- 
tion  of  the  suU  barred  by  the  Statute  of  Limitations  of  the 
State  of  Georgia.  We  hold  that  it  was  not  The  statute 
lithiting  salts  or  judgments  from  Courts^  other  than  the 
Courts  of  this  State,  is'  as  follows:  '^  All  suits  upon  judg- 
ments obtained  out  of  this  State  shall  be  brought  within  five 
years  ailer  such  judgment  shall  have  been  obtained,  and  not 
afler.'^  Act  of  6th  March,.  1856,  Pam.  ActB^  page  234, 
is  a  substantiitl  re-enactment  of  the  Act  of  7th  Decem- 
ber, ld05.  '^ And  the  said  actions  of  debt  upon  judgipentB, 
obtoined  in  Courts  other  than  the  Courts  of  this  State,  withia 
five  years  next  after  the  judgment  shall  have  been  obtain^^ 
md  not  after," 

The  j^udgpent  on  which  this  suit  is  brought  is  the  revived 
judgment  obtained  at  the  Spring  Term  of  the  Circuit  Court 
of  Tallapoosa  county  for  the  year  1859^  a|id  not  the  old  judg^ 
ment  obtained  at  the  Spring  Term  of  that  Court,  1839,  and 
therefore  the  right  of  the.plaintiQ^  to  .bring  suit  on  thai  jodg* 
ment  is  not  barred ;  it  i$  not  within  the  terms  of  the  act  of 
limitation. 

If  the  iudgni^ent,  as  originally  obtained  an  1839,  ha<)  not 
been  revived,  and  tlie  suit  had  been  for  a  recovery  on  such 
jildgment,  the  Statute  of  Limitations  would  havis  barred  that 
right,  but  beifig  revived  according  to  the  statutory  proviaians 
of  that  Stlile^  the  judgment*  of  1859  is  the  judgment  now 
of •  force,  a>id  hot  that  of  1839,  and  to  it  the  statute  is  no 
raply,  as  five  year^  had  not  elapsed  from  the  time  that  judg« 
nent  was  obtained  until  this  scrit  was  broaght: 
.  Bttt  it  is  insiisted  that  as  the  de&ndaot  did. not  teside 
ia  the  State  of  Abbania  at  the  time  tlid>  judgment  ^was 
Halved  in  1869,  but  in  the  State  of  Georgia,  as  the  reeord 
eh6>K«)  that  Cqui:!  had  lio  juiiadiclite  over  tiie  d«ibad- 
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taity  and  the  judgment  of  reyiv;al'wa9  void  aa  to*  him,    As 
to  the  effect  of  the  judgment  of  revival  tipOD  the  diefeDdooty 
we  will  not  now  undekrtake  to  say — it  ianot  necessary  that 
we  shyald.     What  we  do  decide  is^  that  the  Statute  of  Limi«- 
tation  is  not  a  reply.  •  The  Court  bad  the  power^  aa  all 
Coiirta  of  gmietal  jurisdiction  have,  to  revive  its  judgment 
uu^er  suoh  rules  and  regulations  as  may  be  preseribed  by 
law,  and  this  judgment  has  been  revived  in  strict  conformity 
to  the  statutory  provisions  of  the  StaJte  tof- Alabama,    Sea 
statutes  of  that  State  en  this  subject  in  Keporter^s  statement 
of  facts,  that  were  in  eyidenoe  in  the  trial^of  the  casein  the 
Court  )>eIow.    Whether  the  defendant  is  concluded  1^  this 
judgment  of  revival,  from  setting  ap  any  meritorious  defense 
that  be  nuty  have  had,  then  arising  since  the  original  judg- 
ment was  obtainied  in>  1.839,  and  before  tiie  judgment  of 
revival  in  1859,  such  as  payment,  release,  eto^  we  do  not  say, 
as  no  sa<?h  questions  have  been  made  or  disousjsed,  but  WQ  are 
inclined,  to  think  he  would  not  be,  if  be  failed  to'  redeive 
actual  potioe  of  the  pendency  of  the  -proGeediQga  to  revive 
the  judgment     . 
Let  the  judgment  be*  reversed. 


Jaki^  L,  ^Qoboood^  plaintiff  in  error,  ra.  JoHK  B.  Cochbak, 

defendant  in  error.  . '    ^ ' 

!.   When  iha  evidence  justifies  and  sustains  the  Ter()ict|  ^  new  trial  wlJJ 
be  refused. 

Assmnpsit,  in  Fayette  Superior  Court,    '[tried  before  Judge 

lAMMOin>,  at  the  September  Term,  1860. 

•  .'   *       ' 

On  the  24th  of  'May,  1858,  John  3.  Ooofaran  sued  4anes 
J.   Hobgood,  in  the  Superior  Court  of  Fayette  county,  to  . 
?oover  the  sum  of  $140  01,  which  plaintiff  alleged  th«t  the 
efendant  owed  him  &r  work  and  labor  flpom  the  29tk  ef 
eptember,  18d6,  utitil  the  96th  of  April,  18(7/ at  #i»^ 
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per  month/ and  for  two  hundred  and  sevepty-one  pounds  of 
^eot^n;  at  IS^  <ietits  pet  pound,  and  one  horse  cellar,  at  25 
tsents,  and  tseventeeo  and  a  half'  busfaeHs  of  ooah  at^4  oenia 
.   jper  bushel.  *  •    » 

The  defeadai»t  pleaded  that  be  owed  pkintiff  nothilig'fQr 
^drk  in  I8Si6>  for  all  that  .he  did  for  defendant  in  that  year 
le^aa  in 'consideration  that  defendant  would,  add  did  farniah 
bands  to  aid  plamtiff  in  gathering  Ji is  prop';  and^that  he 
owed  plaintiff  ^nothing .  for  work  in  1867|  for  thftt  he  and 
phiintiff  Qiad^  a  special  contract^  Jn  which  it  Wad  agreed,  that 
plaintiff  should  serve  the  defendant  as  cropper5K>r  oveneer^ 
•for  said  5rear  of  1857,  for  the  one-eighth  J)artof  the  oropB 
made  in  that  year,  and  that  plaintiff,  after  working. ander 
aikid  coptract  until  some  time  in  April,  wjthont  cause  or 
provocation .  abandon^  .the  contract  and 'the  work,  and  quit 
defendant's  service  without  his  conaent. 
-The  defendant  also  pleaded  i  set-AflF  of  #48  97. 

*  On  the  trial  of  the  csm  the  accounts  on  both  sides  were  all 
-Aflmitted  to  be  dti^>  except  the  iteth'  in  plaintiff's  account  for 
work,  and  that  was  the  only  question  in  controversy. 

In  behalf  of  the  plaioti^T  it'  was  shown  by  the  testimony 
of  Thomas  J«.  Heard  that  plaintiff  went  to  work  for  defend- 
ant about  the  1st  of  Octobei^l856,  and  continued  until  about 
the  last  of  April,  1857,  and  th^t  he  worked  \vell,  and  that 
his  services  were  worth  $15  00  per  month;  that  the  defend* 
Uttat's  hands  did  iassiat  the  plaintiff  to  gatb^  his  crop  lo  1856, 
bat  that  plaintiff  could  have  gatbei-ed  it  himself  in  fifteen 
days ;  that  when  plaiptiff  w^nt  to  defendant's  to  work,  the 
laiter  told  witness  that  he  had  hired  plaintiff  until  Christ- 
mas, and  that  if  he  liked  him  he  should  keep  him  for  1857, 
,  ^. On  the  part. of  defeodanty  ^^esse  Higbtower  ^tified,  that 

•  in  theJatter  part  of  1856,  hje  hoard  the  pai^tios  agree  that  the 
plaintiff  should  come-  and  tak^  charge  of  defendant's  hands 
and  gather  the  ocops  of  both  paries  at  onoe^  so  as  to  make 

.  tfan^ty  prepatatbn  for  the  succeeding  crop  of  1857 ;  that  the 
pflrti«s  also  agreed>  that  the  defend^uit  should;  inrnish  land, 
kaoda;  topk,  eibo&,  «&,)  and  pUintiff  should  work  with  and 
aiip«i]iiteqid1Jiehiin4?>'ft^  tipoeivch  for /his  ai^ioeB^  hmAH 


•  . 
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part,  the^laod,  tools^  stock,  etc.,  to  be  counted  a'favid);  that^ 
some  time  in  1857,  in  the  spring  or  slimmer^  it  may  hava 
beea  later^  plaintiflT  came  to  witness,  and  requested  him  to 
draw  up  an  agreement  in  writingbetween  the  parties;  witnesS'/ 
consented  to  do  so,  provided  the  defhidant  was  there  to  ajgree    . 
to  it;  wLtaeSB  told  pkiotiff  it  was  no  use  to  draW  tip  an 
agreement  unless  both  parties  were  there  to  agree,  that  the 
other  might  differ  when  he  saw  it;  witness  did  not  see  plain-*' 
tiff  working  on  defendant's  farm  after  the  conversation  about 
drawing  up  a  contract. '  /        ♦   • 

The  evidence  being  closed,  the  Court  charged  the  jury) 
^4hat  plaintiff  could  not  abandpn  his  contract  and  sue,  unless 

« 

he  and  defendant  mutually  agreed  to  abandon  it ;   that  if* 
defendant  bad  discharged  plaintiff  without  just  cause,  of*  if 
both  parties  had  mutuairy  agi'eed  to  abandon  the  contract, 
then  plainli^  was  entitled  to  recover  in  money  fot  the  time* 
he  bad  worked  for  defendant,  at  suoh  price  as  his  services 
were  proven  to  be  reasonably  worth." 

The  jury  found-  for  the  plaintiff  the  sum  of  $76' '65,  aind- 
fefcndant's  counsel  moved  for  a  new  trial  on  the  grounds :     . 

1st.  That  ^he  verdiot  was  contrary  to  the  evidence,  ihe* 
reight  of  the  evidence,  and  without  suffidei)t  evidence  t0  . 
upport  it,  and  therefore  contrary  to  law. 

2d.  That  th^  Court  erred  in  charging  the  jury  as  set  Ibrth, 
here  being  no  evidence  to  warrant  such  a.  charge. 

TiDWEiX  A  WooTEX,  for  plaintiff  in  error. 
BLiAtx>CK  and  Q.  C;  GbIcb,  c(mtra. 

By  the  Cbwf.-^^LUMVKiN,  J.^  deUveripg  the  opinion.  , 

In  the  first  place^  it  is  not  satisfactorily  proven  that  there 
is  any  special  cQntJcact.:  Jesse  Higbtower  id  the  wiijja^ 
at  proves  it,  and. yet  he  testified  thai. some  tin^  in  the  year 
57  plaintiff  came  to  him  and  wanted  him<to  draw  up  en 
reeixL$nt  in.  writing  between  him  and  defendatit,.  Hnd  be, 
d  plaintiff  be  would  do  so,  {i^ovkled  defendant  was  'th0re 
a<^ree  to  it;  tb^t  ther^  wad  no  use  to  dr«LW  it  uulesB  bath 
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jMctias  were  there  to  agvee;  that  the  ptfaer  aiight  differ  wba 
he  saw  it. ,       , 

Kow  I  submit,  that  it  does  hot  look  ae  if  this  witeese  kd 
witnessed  a  valid  agreemeat  between  the  parlies  for  the  jor 
IBM,  previous  tQ  this  tiine.  , 

.  Jhece  is  another  remarkable  thing  b^  the  defendant's  cade, 
tossrit :  the  diacrepanoy  between  the  special  oontraeti  pksd 
by  him  and  pi'oyen  by  this  witness,  Higbtowef ;  acoordiag 
to  the  former,  the  plaintiff  was  to  have  ane-eighth  of  the 
orop.;  by  the  latter,  the  defendant  was  to  fiimish  ''hands, 
tools,  lands,  atoch,  etc.''  and  the  plaintiff  was  to  have  for  hi& 
oompepsatioa  a  Hao.d's  part-^tbe  landsi  tools)  Btock,  eCc,  to 
be  counted  a  hand.  It  may  be,  that  reckoned.in  this  way,  it 
would  constitute  an  eighth' — etill  it  does  not  appear  that  it 
isrso— ^and  there  is^ranfeing  the  necessary  amount  to  make 
itso.     .  , 

The  plaintiff's  Caae  is  fully,  made  out  .by  Thomss  J. 
Heard,,  whose  testimony  in  rebutted  ia.contradiet^iy  to  that 
of  Higbtower.  . 

. .  Fr(»m  all  these  oircumaUnces,  the  jury  were  justifiable  in 
fisiding  that  the  fecial  contract  waa  not  eatisfaotorily  pro^eo, 
.and  they  might  award  to  the  plaintiff  what  his  services  wen 
reasonably  worth, . 

lAt  the  judgment  be  affirmed. 


<■, 


RoBEBTS  &  HtTQHEY,  plaintiffs  in  error,  t?«.  Lewis  F.  Hab- 

wfi,'  defondant  in  error,  • 

1.  ^The  attoroey  of  a  party  endorsed  and  signed  tbe  following  wf^^ 
upon  tlbe  back  of  a  package  containing  .depO^ions:  '  ^<  AU'olgeedoBS 
kio  the  ezeedtioa  and  rettfta  of  ibis  set  of  intorrogatonea  are  Kerebf 
^aiF0d  I  ^  Htldy  that  tho.p^rty  wa«  eoncladtd  frooi  olijeisUag  to  th« 
depositions,  because  the  crosp-interrogatowes  were  not  fnlly.aasirered 

2.  Pr.oof  of  a  special  <*0Dtract  for  rent,'  is  adnrissible  und^er  the  short 
forth  of  pleading,  Wh^Q  the  bill  6f  particalors  annexed  t6  theptCitnv 

^Mt<  out  fttUy  all  tbe.teMnfe  (Of  tha  contfiet    .        ' 
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L  A  char^  of  the  presiding  Jii4ge,  in  accordance  with  the  law  and  &ots 

of  the  qasBj  ifl  not  erroneoas. 
1.  Where  the  verdict  is  in  conformity  to  the  law  ^d  testimony  of  the 

ease,  it  will  he  maiDtuned.       '  «  ' 


•      .         •  .»  •  »  •  , 
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Oompltint  for  i^nt,  in  Troup  Saperfctf  Coart:    Tried' 
Judge  BTJI.L,  at  the  November  Term,  1880. 


/    I 


Th|8  was  an  action^  in' th^- simplified  fonfi  ofpleadingy 
brought  hy  Lewis  F.  BGatris  against  BobeErtis  &  Hughey,  to    . 
recover  tlie  sum  of  $300  00^  alleged  to  i>e  dUe  thie  ^plaintiiGr 
for  the  rent  of  an  office  in  the  city  of  Savannah  for  tbe  year 
1857.  ..The  bill  of  particulars  annexed  to  the  petition  was 

as- follows:  •' 

■  ,    •  ■  . ' 

MbssbIs  Roberts  ^  Huohey, 

To  Lewis  P.  Ha&bis,      .  Db, 

1857.      •  ..." 

•  »  > 

Dea     1.  For  one  quarter's  rent  of  o$ce  in  Savan-       ••  .^  .     » 
nah>  with  interest  on  same  from  'date $  75  00 

Ifarch  1«  One  quarter's  renti  interest  on  same  from- 

date : 76  00 

June*  1.  One  quarter's  rout,  interest  on.  same  frocbi^ 

date V....: 75  00 

Sept     1'.  One  quarter's  rent : ^ ^ 76^00 

8300  00 

The  defendants  pleaded  the  general  issu^,  and  ^also  tbat 
they  rented'  the  office  on  conditioa  that  the  same  should  be 
fitt^  op  in  good  etyle  and  a  ooal  grate  plaoed  in  the  ^ 
.  plasc^  all  of  wbieh^  tfce  plaintiff  failed  to  do,  and  whioh 
£iilure  discfaurged  defendant  froin  all  obligation,  to 'pay  the 
rent  •  '  •:'».'*. 

On  the  trial,  plaintiff  |^v<id  by  the  depositions  of  BenjA«- 
miti  Whitehead,  tbat  the  account  sUed^  on  was  corr^t!  that 
plaintiff's  office  was  rented  to defendants  for  one' ye^r  ffom 
the  1st  of  September,  18S7,  at  the  rate  of  $300  00  per 
annijlm,  the  reitt  tP  l^e.pAid  quarterly yWhitih  would  tnake  the 
tbne  the  rent  was'du^i  Ht  of  Deeen\her,  1857^  isl  of  liiarofa,, 
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1858,  let  b£  June;  1868,  luid/lBt  Of  Septemb^^  1858^  and 

$75  00  the  amount  to  be  paid  each' t!me  5  that  defendants 

*    took  pbeaession  of!  tlie  office  and  promised  to  pay  the  rent 

•  *  ^  promptly  as  it  became  due ;  that  some  time  in  December  J. 

.  i(L  Opo^,left  Savannah^  ao4  )^ft  the  ke^  of^  the  office  whh 

the  witness :  that  in  the  absence  of.  a  apiecial  •ontract  for  the 

year,  the  rent  would  have  been  worth  $100  00  for  the  time 

(Jefendants  actually  ooeapied  the  office. . 

<^ounsel  foir  dcxfeddtln^  objected  U>  th'e  reading  of  ^lese 

.     d^positix^na  of  Whitehead  *on  the  grouttds: . 

I  lat.  Because  the  ninth  eross^ibterrogatory^aa  not  fully- 
answered;  •   v      .  ,-       • 

2d.  Because  the  testimony  sought  to  show,  and  did  show, . 
a  8|)ecial  contract,  whiofa  was  inadnlissible  un4er  the  state  of 
the  pleadings,  the  action  being  in  the  short  form,  and  based  • 
.  upon  an  (?pen  atJcount.   '  ['      '    ' 

On  the  back  of  Whitehead's  deposition  the  following 
'    waiver  was  endijrsed,  to- Wif:'     .  "         * 

*^  All  eic^ptions  to  the  execution  and  return  of  this  set  of 
-iVilerrogatories  are  waived. 

«J.K.  STRICKLAND, 

■  '"  \         '  ->  '<  Defendant's  Attornef. 

■'•  Jane  Ist,  I860.-*  -.  '  ".     •  •    ' 

•  •  • 

The  Court  overruled  the  objection  to  the  depositiona  on 
both  the  gifou,pds  taken,  and  oounsel  for  defend|uit  exo0p}«d. 
..TbeCiQUrt  charged  the  jury,  ".that  if  they 'believed  that 
.th9  defeuiknts,  by  contract^  rented  the  pjfemisea  for  one  yeaor, 
'  aB4  that  po^sesaron  waa  delivered  to  tbem  or  their  agept^  4be 
defendatits.  were,  liable  for  tfa^  whole  year's  rent^  even  ihongk 
they  di^  not  occupy  it  for  the  whole  time,  unless  the  contract 
wais  in  some  wtty  aniluUed  or  rescinded  ;  thAt  the  dfeliVe^  of 
•  the  k^^£  .the  ^ffioa  by«  the  defendants  to^plaiQtifis  did  not 
(^gerat^^as  a  recision of  tbeoontract,  unless  it  was  delivered 
and  accej^e^  1vkh  tha^  undenstandiog.    That  if  it  was  delim* 
ered  by  the.plainijtf^^wUh  the  pfidenstabding  Aai  by  thaiact 
^  plainti^  wa8»  resum{|^  fiMs^iloA  of  the>prayBise6,  tbea 
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the  ptaiiitnP  eBtitkd  to  rcfoover  only  pt^' rata  for  the  time 
deftiidsmt8Werein'poB8««doii."  ^ 

'  The  juiy  retamefi  a  Verdict  in  fatorof  tbo  pW^tlff  &r' 
$300  00  prikoipal/a&dtbe  soti  of  $64  64  interest|r  ^tk  costs' 
of  suit,  *    ' 

CoanseSfbf  defendante  then  mado  a  motion  for  a  new  trial 
OB  the  grcAinds :  *  '      * 

1st-  That  the  Courl  erred  in  overralirig  the  objections  of 
defendant's  counsel  to  the  execution  and'  return  of  the  depo- 
sitions of  the  witness  Whitehead. 

2d.  That  the  Court  erred  in  allowing  the  depositions  of 
Whitehead  to  be  read  in  evidence^  proving  as  they  dM^  a  • 
special  contract,  3yhen  such  proof  was  not  adn^isslble  und^ 
the  form  of  pleading  adopted  in  this' case/  '  •  ^ 

3d.  That  the  charge  h^inbefor^  stated  was  erroneous. 
4th.  That  the. verdict  waa'cpnirary  to  .tblit  part  of  his 
Honor'jB  charge  in  whic^  he  instructed  the  juiy^  that  the 
bordea  WgiA  on  the  plaintiff  to  prove  that  the  cojQtract  wes 
made^  wliat  tbat  oontr^  wa8,.afHl  that  plaintiff  Jiad  complied 
therewith  on  his  part, 
5th-.  That  the  t^erdict  wds  (ilwtfarjr  to  the  evidence. 
The^pfesJdfng  Judge  reftised  the  new  trial,  and  the  ^efend- 
mts  assiga  err«r  upon  that  refusal       .     .. , 

BighAm,  SiweKiA^B,. for  plaintiff  in  error*  .  .'/ 

^  »  ^ 

By  the  Omrt. — LuMJ^KH?,  J./deBvering  the  bpiiijcib* '     '  ? 

On  Xfae  trial  th«  defendant  objected  to  the  remling  of  Cu- 
min's Whitehea(i'»  interrogatoriea,  o&  the  .grotii^d  thai;  tire 
nth  crcw-interarogfttoty'  was  not  absn^enod.  This  objeetiofV. 
covered  by  the  w^ivar  of '  defendant's  ix)unsel^  Jv  K^  StrieLv 
n<L  It  is  in  these  words :  ''  All  objeetions  to  tine  esidoutlon 
i\  retarn  of  *thi9  aet  of  hiterrogatoriek  (meadtng'  White-> 
ad's)  are -hereby  waived.'*  The  Whole  of  Wfailehead's 
timony  was  objected  tp  because  it  proved  a  special  contract, 
i  ^vrdJS  inadmisaibld  tinder  tho  pleadiiigs.  ^We  do  not  think 
^re  IS  anything  in  this  otgisction. 

Vox-,  xxxn — 38.  .1 
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Paijie3F.w.J5few.  ..; 
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,The,  cpmplaiitli  has  a  Bill  of.  pariieulnns:  iLftaished  to  it^  sH^ 

ting  out  that  the  rent  was  for '40.  much  per  aaniUBi.p^XAhle 

'   qmurtKedjr^  and  tirith*  int^resi;  on*  ea«h .  qoartef  as  it,  fell  .doe, 

"^hi^  ^  »3.  ^eotal  as»«j^  bill  Aii;  apeprfio  porfomai^oib  ^  epeciai 

as  the  O.  S.  pleadings, 

rW^Oraee  n^  errof.  in  the.phargeof.tJr^'Conrt,  ^d  tjihik 
that  the  verdict  was  in  conformity  to  the  chapj^  ^and  to  the 
'  l^tin^ony  ip  thecase. 

]j0t  the  judjgme&t  b^  affirnied,         ^    .    ,  .     , 


y;  ♦•' 


>  ■■    ■ ♦- 


■    »  •         < 


»        •  _        * 


*  ,    JEdiIund  J.  BaileV;  plaintiff  in  error,  v$.  Vtiijj^u  ISIbWj 

.  ,      iqdraidi|/3brqktor,  i^t^,  d^eiad^nt  iu.err^. « 

•  •  • .  '     • 


I     *  ••    V        • 


X,  C^xiteiii  d6po4^tioiu  offered  in  vevi^nce  w«lr«  obj^ted  to,  w\  the 

Soadd,  thjat  oh^  0^  the  cross^interrogatoried  was  not  fully  answered^ 
e-jiiieBtioi^  f>eltig,  ^*  what  rektiea*  are  y^a  td  Bailesr,'  or'  any  of  tbe 
parties?  Who  is  present,  or  been  present,, /&«rifi^-  tliv  .ex^olioA  of 
these  iQ(errogB(toriea  ?  .W^ft  takeii  .at>  >>4  where  is  the  defendaal?" 
And  the  ansir^r  being :  '^None  vhaterer.  The  comniiesioners.  and 
4Qjself  »r^  all  that  are  p^eseu^  an^  all  that  has  b/een,  during  the  exe- 
cution of  these  interrogatoriea.  In  the  toirn  ofXtmyersV  Jfewloil 
county.*'  The  Court' &i|§t^ined  the,  objection  and  replied  the  depo- 
^tioQs:    £{!?Z(2/ that  tfire  C^nrt  committed' evfor.  ' 


»    *  ^*  • .-     -  .  y  ■  t 


.  |)e^ty  in  DeKatb  Superior  Court,    'triect  before  Jadge 
Bull,  at  Optobor  Ter^Ui  leiSO. ; 


w 


,  T.hi&  t«EC(8. 4B  aolion,  *comnenced  op  ifae  25th'  of  Mairsh, 
l.dS7y  bjr'  W.iUiflm  New/  ^  admftnifilratQr  of  'Lemuel  H« 
Pnieti|.^eoe^fed,  ^gaitist  Luke  J.  Robinson ,  as  prinei^,  and 
John  j^.  Robinsoa'  and,Edw|ird  /« 'Bailey,  a^  deei^itie^  to 
recover.  *th^*ai|iout)t  ofia  pjpomissor/  note  dated  the  3d  ^ 
March;;  18g9>.dae  th6  25th  of  Ddeember,  1855,  piQ^ab^e  to- 
thiB  sa:i4  Ikfmo^  fi*  Prnatt  or  bearer,  for  $657  30,    ^fcitii 
interest  fro^r^ftth  Deoesibgr,  1864. 

Sdmiind  J«  l9^1ey  pleaded  to  this^  action,  that  ke 


surety  only  on  the  note  «aed  oHj^  and  was^  not  interested  u| 


.  ..'      •  4 


r  . . ; -j »—• ^ z : • 1    ,  *  n 
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iie  coiisideration  thereof^  that  oa  the  Ist  day  of  3uly,  1956| 
lie  notified  th^  plaintiiF  to  {Avee^  to  collect' toM  not:e,  which 
le  fiiiled  to  clo  for  mott  ttian  .thre^.  fa^bntba  thereafter,  and 
:hafr  uD4e9  the  laws  pf  this  StatCi-h^  (Bailey)  was  di^cKargied 
from  all  phligation  to  pay  tbe  debt, .  •     /  .   . 

The  issue  raised  by  thia  pleii  form?d^the  ooly  c^uestioi^  ia, 

the  cas^y^pd  (j^uite  a  .Dumber  .of.  witnesses  testified  qn  bgth 

,  —  ■•'••• 

>ia^-    '•      ..         ...  •         .  •'...•• 

Amongst  other  thiagB,  the  defendant  offered  in  evidence  the ' 

deposittoDS  of  Elijah  L«  Turper^  for  the  purpose  of  iaipef(<^- 

iog  Asbqry  W^  Jackson,  a  very  importapt  witness,  who  )m^ 

testiQed  in  behalf  of  the  plaintiff,  .by  proving  .that  jr^cksot 

had  mad^  statements  wholly  inconsistent  with,  his  fe^im.^y.. 

on  the  trial.-  .   i  .        : 

The  depositioi^  thus  of^ed  were  4)bjeot^  to  b}ri»upsel 
for  tjbe  pls^intiff,  on  the  ground,  tliat  one  of  the  crosa-int^roga-  . 
tories  .waa  not  fully  ansv^^red*.  The  cross-jnterrogatory  was  • 
"What  relation  are^  yoM  to  Bailey,  or  any  of  the,  parties  ?j 
Who  is  presentj^or  been  present^  during  .th^  execution  of 
these  interrogatories  ?  Where  taken  at,  apid  where  i$  ^e 
defendant?"  .     * 

The  answer  to  thj^'cross-interrogatory  was : 

^'  None  whatever.    The  oommissidn^rs  &nd  mysetf  are  alL 
that  are  present,  ahd  all  that  has  been  dunng  the  execution    * 
of  th^^e  int^rrcgatories.    In  th)^  jto^  ijf  Cpiyym,'^ew^ 
county/''  .    '  '/.•/•. 

The  Cburt  sustained  the  objection  and  repelled  the  depo- 
6itioi^,.and  diefendant  complaina  tl)ai;  thle  C!o4urierfed..ia;8g^ 
doing.  Theie  «v9«re  other  questions  made  ifi'  the  •biH  of  ^eteep*^ 
tiohs,  hdt  this  was  thd  only  one  pttesed  upon  by  the  dupreoie 
Court,  and  hence  all  others  are  omitted. 


M.  A.  Candler,  foi^'plaintitf  in  eitor. 
Clabk  &  Lamab,  eonlra. 


/♦♦ 


.  ♦ 
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Albert  m.  fiewell. 


,By  ihk.CknifL^JE^KJJiBf  J.i  deliveiing  tl^ opinion, 

A  reversal  of  tli«  jtidgnjent  of  ite  doort  below  is  asked, 
beOiade  th^  Coart  erred*  in  mliii^  oat  th^  ciepositiob  of  Tor- 
luer,  the  witoeee.  They  wer6  ruled  put  on  the  groond,  that 
b0  liad  iiot  'fully*  jstne^i^efed  tteJr  cross-lnte^togatory.  Th^ 
piii4;  adltnsWered  19:  ^  Where  k  the  clefeodabt ^  (at  the  time 
>itpe88  anBweoed.)  .Every  other  part  of  the  interrogatonr 
is'miswered. 

lA.  This  paH  as  to  tbd  wbereaboiltB  of  the.defaidaat  is 
abo' answered  to 'the  extent'  thai  it.  c&ii  be  material.  The 
(A)Ject  wa»  to  aaeifirtainVbether  or  not  d^ndant  wns  preseot 
ai  Che  exioilnatloD  of  Vriin^ 

The  answer  shows  that  he  was  not«  • 
.  ''2d:  Defendaot  not  b^ing  predent,  wifhess  coold  not  possi- 
bly know  where  He  was,  nor  was  it  tnaterUL    The-  reason 
*    .  Ibr  rejecting  the  testimony  was  insufficiejit*    The  te6tit6o;iv 
se^ms  t6  be  important. 

The  judgment  cstast  be  reversed  and  a  new  tfial  haJ. 
' .    *  Ijet  thfe  jiidgtnentlfe  reversed. 


» • 


f'  '9 >■■'■■  7 


•  • 


Jbiftsr  F^  As^kvct;  piaintil^  in  «rror;  i^'  Btnin>EEBSr  P. 

HoweIjL,  defendant  in  error. 


I;  W%e«e*tfae  MBirer  of  an  ofl^ber  to  a mTeagaiost  Qia^'lbar  Miag Is ptj 
.vnt  w6)9e]r.%kitk'lM  iiiw  ^llwte4  »  40  raguO)  azDeeiiaw^  and  \9^A' 

.mt9  S8 .Illicit  CM  not  be  trar^^sed}  the  answer  will  l>e  adjadfod  iitfs^ 

.4  •  *  •      *  •  . 

cieat. 

# 

Rule  against  a  Jtistioe  of  4be  .Feacex  in  .Fulton  Sapecior 
Conrt    Decided  by  J^udge  Bull,  at*  October  Term,  1860. 

*  John  F.  Albert,  in  his  official  character  as  Justice  of  tM 
Peace  of  the  630th  district  Geoi^ia  Militia,  of  Fultoo 
county,  collected  and  reeeivied  for  the  plaintiff  the  sum  of 
$70  00  principal  and  $3  61  interest  up  to  28th  of  April, 


ATLANTA.,  MASCH  TEJIM,  1864.     '      64© 

» Albert ««/  How^I* '     '  •       '   ^ 


'*'^»*  ■■     ^F- 


■*■       "T- 


1860,  on  a  fi.  Jq,  in  favor  of  Hamphrey  P.  Howell,  {(gainst 
Josep&  ReeiveSi  ancl  Claiborne^  H$wes  sfecurjty.    '    * 

At  October  Tferm  of  Pulton  Superior  Cdurt  a^Ie  nM, 
was  granted  and  p^ved  upon  tbe  ^id  Albert^  requiring  falm  . 
to  shew  cause  wby  he  fi(bould  not  pay  said  sutns  of  money  to. 
the  plain  tin  or  hip  aitom^y,  Or  be  attached  as  for  a  contempt. 

In  answer  to  tbe  rule,  Albert  admitted  that,  be  "had. eol- 
leoted  the  moaey^  but  that  in  a  few  day9  tiierei^fter  he  pro- 
posed t6  borrow  the  Woney.  fx*om  tbe  plafntifi^  Howtll,  Aid 
that  Howell  did  verbally  lofia.  the  same  tq  respotKk^t,  at  the 
rate  of  tea  per  ee^t.  ^r  aniiom^'whioh  resppnidexibfe  agrced  to 
^'ve  fof  the  ^uie  of  the  money^  add  therefore  intsiots  th^the  " 
is  not  liable  to  be  tnled  thercfer^    *■ 

The  presldiqg  Judge  d^ided  that  this  apew^  was  insula  . 
ficieqi^aiKl  granted  a  rule  abspluie  requiring  i;be  said  Albert 
at  onoe  ta pay  the  mctoey to  piaintiffi's  attorney.      ^  v-    ' 

This  <lecipix)n  is  th6. error  alleged  in  the  bill  of  eXoepti6n9« 

Sims  &  Hovr,  for  plainliff  in  error.  ...  *  •' . 

'  •  '         •        •       *      • .  V  . 

J.  M.  &  W,  L.  Calhouk,  contra.  .  , 

Bj/  Hu  .Court, — -wMPEWiv  J*>  dellvarHjg  the  opinion. 

C6noeding  that  the  alleged  contract  between  'the  creditor 
ind  magiatra);e  was.^alid  f^nd.epqld  be  .enforced,  aqd  would 
onstitute,  therefopp,  ,a  gpod  bar  to  the  further  prosecutipn  of  . 
he  creditor's  rigbtp,  it  was  tpo  vague*  and  uneertain.  For  . 
rhat  length  of  fimle.did  it  operate?  Has  t\e  time  i^lfepped  1 
Vas  it  to  extinguish  the  judgment ;  or  was  it  vOnly  at  tbe 
ate  of,tM  per  oent.  pn  the  amount  collated;  so  lox^g  as 
lowell.n^ight  sufi^  it  to  remain  in  thd  hands  ot  the  Jusr 


»         • 


ice  of*  the  Peace? 

We  are  aatisded  that  the  return  is  too  Jadefinita  to-  be  * 
a  versed. 

tbe  j^tlgaie|it..bet  affirme^..  ^ 


•  '        '•.•',. 


t 
I 


• «    J     III.    .■■«»■  .»  «*  »i «    —    .it.    >. .  «  .       -    .  ■  ,..      ■■  »      .  ■  ■  .  1^  ■         ,  I  >  n  il 

,  Atlaotit and. W^BtPoioC  Railroad T<.  Speer.  . 

AtiAkta  and  West  ^qvsi^  B^;[LitoA^.C0:^AJ^xV  plaintiff 
jD  error,  v^.  Wiwam  A.,Sj^;iQ^^|.(}$fei2dant  in.efror. 

\''   '      '       fLCH^KiK,  J^4i<liiott>reftldelirtlik'%M^]''        '    «    * 

V.  S.  granted  to  tke  ^-tlaata  and  "V^eft  Point  BjiilrUa^  Coo^'jMmj  a  right- 

"  ^f/way  over  Ms  liands.,  Ii^  cdnjuideration  of  th^  grant  ^  RallfoiA 

•Cloigpiapy  conti^t^d  fo' take  frbia  a  p)atftri%*  to  be  eretotad  besidt 

'  iJieir  Toadt  ott  tb^  pcenlisMof  tIw'.gl%tttor,  rail  produce  to  ba  i^pp«f 

-'.  hy  bim«  aaa  to  bri/ig  and  pl^ce  op  t^e  platfiM^iii/all  freigfai  shipped- bf 

.'    or  for  hin>  tp  that  pJ^ce  fropa  any  oth^jr  point  pn'tkeir  ra^ :    JnroviM 

heltbotdd  ^re*  tbree  ddjs  notice  to  ^e  nei&rest  .a;gdnt  of  the  Company 

•  I .'  %f  gtkf  WMk  4Mgbi  to  be  tr^aporie)!  i    JETo^^f,  thai  a  Cpuit  of  •Equity 

^  .  /Will  ^ot  daoicee  anipe^o  peHorm^noe  of  such  txoniract.'  S^idtiMh 

that  for  any  breacfa^of  such  a  co&ii:act  llMrei^^Uvad^qo^  rem^at 

'  '%  ' A  Ctfdri  orBqtiity  willnot  interfere  to  enforce ^a contract  ozcept'by* 

I    ^tectee. (or  specific-  perfornAuicef  an^  tbM  ia  no  *eti|&cient  fiiaildaCieA 

f6r  tb^  prayer  fov  peooniary  dainagiep  ^i^  jMt  violfitidnf  of  the  ^oatrad 

'  S.  Where  the  indention  of  the  parties' to  a  co/itract  is  Bumciehtly  app^- 
x«nt  to  be  recognized  i&  aqy  Co^iHy  the  fact  that  a  wof^  is  omitted  is 

*  no  Bttfficient  reason  for  bmnging  ft  party  into  a  Qoutt  of  Equity  taz  a 
veformatiot  t>f  the  .contract.  .   '       . 

*  Bill  in  equity^  in  Tropp  Superfor  Oogrt,  and  ded^iop  oa 

.  demarr^r,  '^de  by  , Jadge  S.  F«  Hammond^  at  Chambers^ 
<)a  *lMa  6th  of  Margfc,  aSBl,  ..        •       .       ' 


.  'On  the  lOtll  of  December, '1^50,  William  A.  Speer 
caled  a  de^d  to  the  Atlatita  ahd  West  t^blnt  i^llroad  Com- 

*  paiiy,  .(thep  called  .'tHe  Atldata  ai^d  LaGran^e  "Railroad 
,    CotrnwDVy)  of  th^  maieri^  parte  of .  wl^ch  the*  foUoWitig  is  a 

copy,  to-^wit :'     *  '  ^ 

**  TKe  said  William'  A.  Speer,  for  and  in  constder^tloa  of 
rustling  their  cbntemplated  raihroad  on  and  alojog  his  lano, 
..  'aid  well  as  in  condideri|tion  of  the  sam  of  fivie'  dollars  to  him 

•  In  htod  paid,''  be'^re  the  exMition  of  the  deed, '  ^  hath  driven, 
*grtot^dy  bargained  ft^nd  sold,  a|iid  doth  by  tfaesepresenCs  give, 
grant,  bargain  and  sell  n^to  the  saldnRafltbMpCbmpatey,  and 
ttheir  anccessooi  and  assigfxs,  the  ifght-isf'-wdy  over  wbksh  to 
pass  at  «J1  times,  hj  th^imsdred,  difaotora.  officers,  ageots, 
servants  and  hireling^^  in  any  maaoer  t}^  mftf,  think  proper. 


AK^AUTA, 'MARCH  TERM,  1861;       '  50. 

AdAtttatind  We«t  P^hit  Railroad  vs.-  8p«er. 


jtf. 


and  ]9tttVticiilflerty  tbt  the  porpOse  of  niSBin^,  tireotii)^/  mX 
esfabtishmg  Chereati-«  railroad,  with  deoble  tnxk  Und  tkiYH- 
oat,  or  with  single  track  Imd  tiKB'^titi  As  may  Ht  «U  times 
b^  at  (lie  dlsoretion  of  sttid  GompftBy  ffursuant  to  their  char- 
ter of  inoorporation,  and  to  this  end  the  lidiits  of  s&id  rights 
o^way^hdl  extend  in  Width  »dQ^  hundred  feet  oti  eaieh  side 
from  th«  xsentire  of  the  roadway,  -^en  coi)(i{>leted,  -aiSd'  t6 
sxtetid  in  length  t^iKiugk  the  whole  tra<^  of  iaiid  bwYied  and 
olaimed^  hy  the  sard  WiUiaSs  A.  8peer,  being  l6i^  of  ls»d 
Nufi.  34  Md  96,  kk  the  114b  distriet  of  said  county  of  Troap; 
and  runnhig  in  such  direction  through  said  tract  of  land,  ss 
said  CoBKpoiiy^  by  their  agents,  managers  'or  wprkmeu  'shall 
think  best'  suited  for  the  purpose  of  locati^  and  establishing, 
their  said  Wdrks;  and  connected  with  said  Vighi-of^way-^  the 
ssud  Oonipany  sbair  have  the  right  to  cut  down  and  remove 
all  9i!Mh  titiobers/ or  other  growth,  on  teelri^di)  of  said  loi^y 
as  Would  by  falling  or  shading  the  s&me  injure  the 'rails/ ^r 
other  parts  of  said  road.    In  addition  to  the  eonsideritti^H^ 
above  oamedi  the  said  Companr  Agre^  tn^ereet  and  jiiakiiaiil 
a  platfiA'm  at  Some  convetieiit  pointy  ba  said  tight^-wliyS 
ft»r  die  sfaipineht  and*  receipt*  of  su<5h>  produce  and  merobai^ 
diee  as  the  said  Spee»^  his  «faeic»  or  assigdl,  may  {dtoir^]  *K> 
ship  or  redieivej  said  shipment  to  be  taken  oiT  thi^ee  d^ys^ 
DQtiqe  being  given  to  the  nearest  lagent  of -the  Coafpany .    'Tb6 
said  Speer,  his  heirs  and -assigns,  iraserve  the  rigiit't»ealtK 
Tate  the  land  Hot  wanted  in  the  construction  and  repairs  of' 
the  road,  and  also  the  right  to  flood  the  grounds'near  the  a^ 
eolv^rt  in  the  cuklvfcii^B.of  Kc^.^         .  \       '  '  / 

On  the  19ih  of  Ai»ril,*l§60,  the  said  WiUium  ' A,  Sp^er 
exlnbiked  his  bill  in  equily,  ih  Troup  Superior  Court,  against 
the  said  Bailroad  Company,  setting  out  the  s^id  deed  a^d 
alleging  tVat  although  a  plsitforhi  was  ere'otei  on'  tlie  righi 
of  way  granted  iu  Ihe  deed^  jfititx.&v^vy  other  j^tioular.  the 
Oompany  bad  disregarded  and  violated  the  obligations  and 
duties  imposed  Upon  it  in  and  by  the  ternis  o{  the  contract. 
The  complainant  specifies  a  nufuber  of  instances  in>  wh^ch 
the  Company  refused  to  ship  produoe  and  merebandis^  to  <xr 
from  the  platform  whea  requested  to  ^  so  in  toi^u  of  the 


-r-T- 


Po^tx9fi%,^ak]^d\ed  iu%h%  doedj  an4  a^l^fis  thftt  hfi  bath  siu- 

.ifdUld; baT«  been  .vqrth  to  hko.  throe ; hmi4«Qd  debars, par 
aanaiq;  'if  the  Gom^^y  had  fmtbiidly  cem{^ed  wUh .  the 

.  Goop^^iaaf^  ,aW.ftU(^^ea»  tfaat't^j  ^^  aoc^id^ntal  OmiiaiaB 
^e.ff^r^  '^dfliife/'  w9A.Iefl  imt'ef  said  deed,  ivheo  it  wis 
*ib^  contract  and  iptontioa  of  both  pwlie^  to  the  deed  that  k 
phould  be-  ini^ertedA  ai^d  the  piio>per  plaoQ  foi;  Jn^arti^g,  thef 
fiftDQie  is  iudic^ted  by.the  word  ^'  d^rire  '^  iii«ilud^4  ^  b^ack^ta  . 
m  this  statement  .\  • 

.  ..The  ^\h  pcso^a  that  ihe  CoKopany  nia^  be  decreed  te  |^ 
.4p.him  Um»  d^ma^  whi^  he  baa  h^rftoftHf^e  aostaiiied  611 
iM^upt  o(  their  failure  aqd  x^fusal.to  OQijaplf .  with. .the  con^ 
tracts  and  -that  tfaQ  Ooup«Qy  may  be  decreed  to  etpeoificallj 
jp^f{)rta.  the  coDti!^iii.tbe.&tur^  aiid  th^^  the-deed-tnay  be 
feformed  by  in^rtipg  the  WQrd.^dwi«''  .ia  ^  place  bprcK 
faibefcgie Indicated >  •  ..      f      r     .   :  ,  « 

*  Tim  defendant  iq,et  thia.bill  by  a  ^jemntrifat^  on  .t)ie  grouad 
that  the  .^traot  set  fort^in.tke  bill-is  toa  vague,. unpertaia, 
jgftd.  iode5<iit0|  to-  be  acted  upon-  i»y  the  Oourty  .and  is.  Mi 
ei4)abte;'ia  Its^veiy  iiutore  ofbetag  the  suhjeot  of  a  dep9ee 
ibr.^peDificperfbrmailce,  and  that  feranj^. breach  of  si»d  coor 
tRiet  th^  <xwpkiiha^  has  en .  adeqaiate  reiaeijy  at;  law^  apd 
tbat.i^  bill  does  Bet.pveae»t  acase'«that  sntitlea  the  ooqa- 
plaioaat  to  ^e  relief  he  eeeks,  or>  ii^eed  any  ol^er  relief 
^lUeh  a  Coqrto€  j^!q;pify  eaa  ^fibiWl< 

After  argq  meat  bad  on  this  dem^eri  thepreaiding^  Jadffe 
lyefruled  the  siam^  and  soatainied'  the  bill  ia  Ooftrt^and  . 
/iainiael  for  Ae,  defendant  assigned  e^or  npcm  that  i:nliiV* ' 

V '  L.  £.  BL£caCLEY  and  G;  A.  9trLL.  for  plaintiff  in  enor. 

SPfii!:^  A^Msesty  foe  defendant  tti  ertor.' 

•      •  • 

^ 


>  ./i'"    ' .  ''■;  ■■  '"<r*   '  ♦-•'•'  •*•'•    ♦.'     .  .  •. 
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i^loiiU  And  West  PoiQt  RaU  toad  v».  Bpeer. 


»  I 


-By  fA^  Obu^,— jEiTKlNB,  J./  deli verhi'g  the  opinion . 

The  bill  |n  cqoil^  which  th«  plaiatiff^in  €rroF  iosists 
should  iui\%  beea  dismidsacF  %d-  demiunr^  in  the  Court  bek>t^> 

lat  Ta  flompel  ^fl^fic  perforalMiee  of  a  oodtrect  ^in  *the 
tare.  •  * •      *  •  .     • 

2d  lb  Kdow  Aafflagee  ft)?  past  brcAdi^  of  the  jsame 

fract.  ■    »'.  .  .  ..  '    • 

(i.  To  iWbi^m  that  ocmtTset  by  the'  insertioii  of  k^vwri 
red  to  hav^  been  omitted .  by  mistake*  « 
je  pJaiaiiff  id  erroi^  a  Tailroad  ccM'poraiion^  in  oousi^ra- 
o{  a  grant  of  a'rigbt-ofrt^&y  through,  tba  defi^ndaa^s . 
ses,  ootttrtLcted  to  place  betide  their  road,  on  said  promi- 
)iat/brmooQvcokDt  for  lading  and  nnjading  cafn^  and  to 
'om  that  platform  all  produce  to  be  shipped  by  defobd- 
d  to  bring  and  plaoeon*  it  all  fi'eight*  shipped  by  or. 

to  that  place  from  any  Oth^er  point  cm  their  rbad.    -  v 
115  COB tect/ho waver,  wa»'  annexed  &  oonditiou,  that 
it  ahoald  give  three  days  QOti(kJ>to  the  agent  of  tfens 

at  the  nearest  Mtatioo,  of  any  suok"  fr<^gfal  to  h% 
ed.  Defetrdaut  in  error  alleges  In  hift  i>|Il,  that 
b»ve,  in  divers  instane€!0,  broken  this  contract,  and 
n  xiatice^  ixt  nfriting,  that -they  do  nQt  Intend  to.<Qom- 
ft.  .  Gattainly  the  proof  of  th^  contract,  and  of  a 
iteaOon  *  to  violate  it,  acts  as  a  .po\mful'  i^muJaM 
rt  iiaviBg^*  Juriadictron. 

3  it  appears,  tliat  tberd  is  an  intHnsic  diffioulfy  ipL 
^oapectiyely  a  specific  pei^rpaanfce*  ^  'thiHf^oon- 

t  asked  to  oonipel  the  plaintiffs  in  error  to  tran^- 

liar  article  of  freight  now  being  on  the  platform 

sportatioxi.*      Wo  are  asked  to  decree  that  they 

Tutare   tirne^  transport  all  freight  and  deKver 

by  defbodant  in  error^in  terms  of  i^e  contract, 

that  any  suck  decree  tiuist  be  as  general,  find 

itS'.terms  m^  the  contract  itself.  ^  It  can  not  be 

Q  kixtd  o£  produce^  the  quantify,  the  time  of 
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performange ;  nor  can  it  make  a,  decree  whi^' wUl  be  sid»- 
firf  by  any' specific  act  of  perfi^manoe.     After  decree  made, 
4li^  ttse.miist  be  kept  opeta,  and  if  tke  defeild«iit  (\r  tk 
decree)  4>Q  conlamacioiia,  ther^  nmst  be  aotioo  ef  tbeCoatt 
to  enforce  it  twfenty,  perhaps  fifty*  timea  a  year^  he  all  tiiM 
BoBidee^  ia  regard  to  eaeh  all^^  .TiofeUion  of  the  eontzict, 
the  other  party  is  entitled  to  a  heamig.     He  may  msiai  tbi 
tb^  freigfaft.in  queetioti^.attoe  tinie^  i8n6t  of  tiie  descriptioa 
conteoiplated  in  the  contract — at  another^  that  it  is  not  ik 
property  of  the  patty  cea>pl»ioiag — ttt  still  another,  Hoi 
notioe  had  not  been  given  in  tet*Hiff  W'  the  oentiaet 
.  We  ace  satisfied  that  this  >  not  a  contract  of  whidi  per- 
i!|M»Banee  eaa  be  eempeiled.  hf  one  sw^epUig'  decree,  emiut* 
cipg  all  timeand  all  instant  demanding  per^Hviance.   Tk 
party  lias  an  adequate  xemedy  at  law,  and  doabtleal  rmiM  k 
redressed  there*. 

9A.  There  is  no  Ibnndatioii  for  the  pmyer  ibr  ftcxiamf 
damages  for  past  violations  of  the  eontniet. 
»  A  Gonrt  of  Equity-would  not  interfere  to  enforee  s  eon- 
licacty  expert  ,by  apeeific  perfiirmance,  and  that  it .  haft  ben 
eeen,  is  nptpraoticaUe  in  thie  ease^ 
.  8d.  4i  i^rds  the  belief  sought  by  way  ot  amendment  to 
ibe  biU--the  reformation'  of  the  ooniraot--wa  thiak  tie 
4ttleation  of  the  parties  8affieieo{;lj  apparent  to  be  recqpw^ 
in  any  contt,  and  that  thei^e  is  no -sufficient  reaaon  fiff  brn^- 
iog  the  party  into  a  Court  ef  Sqaity  for  a  v^>niiatioB  of  At 
contract.  Our  conclusion  is;  that  the  d^mwtttr  AoaW  hive 
ll^een  sustained  and  the. bill 

iu^ the  jadgfiieot  bereveraeel 


•  s 


* 


,'  \ 
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irLAUTA,  'MAKCH  TERM,  1861.  «66 

Airrell)  adm'r,  vt,  PavlL 

SoLOJtfONjT.EAJtRELL,  administrator,  ete.,  plaintiff  in  error. 
t?4.  Ahdb£W^  Pake,  defendant  in  error. 

I.  P.  e\ad  B.,  H^ahd  P.  on^a  joint  aod  fleriiral  promisBorjr  tiote.  <  Pebd- 

Ingih^tuiX  E  died,  ud  lu^^math  -wwi  tugge^edof  rteordi  »^d^ 

order  taken  ibat  tht  plaintiff  proc^od .against  t^  lurvivore,  which  be 

did,  ftod  tool  judgment  against  them.-    Afterwards  the  plaintiff  su^ 

out  a  scire  fmxu  to  make  the  adminSstrator  of  H.  a  party  to'  ihb     * 

case,  which  the  Court  allowed^  and  gave  judgment  against  him :  HM^ 

that  this  was  error.  '  •    .    '  ••   ♦       '  .  ./•.•.* 

• 
» 

Act/00  on  a  note,  in  MeriTreither  Sapdrior  Court,  and    * 
mon  therein  \x^  Judg^  £(JL^^  at  August  Term^  1860. 

^h/s  was  an  action  brought  by  Andrew  Park  to  recover 
araountofaprernigaofjrnote,  dated  246H  t)eceftib«r,  1866, 
the  125th  December,  1857j  pay^blfe -tb  th^  piaintiff/  o» 
^,  and  signed  by  ]0ijah  Beaudiamp  and  Solotaon  Halr>* 
B  priBcipafs,  and  '7edse  Partridge,  as  etecurity/fer  $1,500, 
ntertBi  ftbm  tfee  dale  of  the  bole, 
ding  the  action  Solomon  ^atreII  died,  and  at  AtrgQst « 
1858,  Jiis  death  Was  suggested-  of  ¥ecord,  «tnd"aMorder 
^'  that  the  plaintiff  proceed  against  the  survi^itig  '<xk  ' 
^  in  thefr  several  capaoities^  and  that  the  jndgm^t 
t  temrfnate  the  case  against  the  said  BoIOD^it  Ha^r- 
that  plaintiff  (oi;  ^id  Jesse  PartHdge  id  the  ei^t 
pay  said'  debt)  be  aliewed  to  prboeed  and  cbake  tli^ 
roseotft tires  of  said  Solomon « HarrelJ,  a  part^  pfini 
"irms  of  the  Ikw,  and  proceed  ih'tetms  of . the'IaMr.^  • 
same  term  'a  verdict  and  jad*gment  were*  talnek 
lijah   Seaochamp,  priacipal,  and  'Jiesse*  PArtrklge^ 
r  Se&a€?haisip,  and  Solomon'  Harrdl  fbr  th&'prin* 
nt^rea/i  dne  on  the  note, Svithcbsta6f  suit.  'On .the 
lavy,    1S60,   a  90Jre  fctoiaa  wa^  sued  btrt  agftinst 
.    SL^TTeWy  admini^Mctor  of  Solomon  Barrel},  dd^ 
be  purpose  of  making  him  a  party  to  the  suit. 
tniatrator    resisted  the  proposal  to  make  him  a   * 
e    ground   that  the  plaintiff  having  elected  t^ 
ast    Beauchamp  and  Partridge  the  sni-viving 
the  x&ote^and  having  taken  -a  judgment  Against  . 
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•     •      ■  '  ,  I 

tlxeiP;  that  suit  wlw  at  an  end,  and  the  admUiatrator  could 
not  then  be  made  a  parjby  to  the  case  according  to  law. 

.The  presiding  Judge  ruled  that  the  administrator  could 
be  tnade  h  party,  and  passed  .an  order  to  th0t*  effeoi,  enll  a 
Terdtct  and  judgmtet  ^ete  rendered  against  him  according}^. 
That  judgment,  ii  thfe*" "error  complained  of  in  the  bUl.of 
efioeptions.         ;      .  -    ■  \   .  -  * 

G^RQ]<;  A.  Hall,  $)r  plaintiff  in  error.  ; 
' » B.  H.  HiLX^  and  Ai>j^jtfs.  &  Ki^ight,  coo^r«. 
Sy  the  CbttrL — Jenkins,  J.,  delivering  the  opinion. 

•  Upqn  the  death  of  Sdomoa  Hajrrell,  aneof  ihe  dc^fead^ 
HHSktM,  pending  tbe^ioiioa  the  plaintiff  below  had  hlfi  Section, 
either  to.  jpa^e  bis  rep^e^eatative  a  partj  defendant,  and  ppo^ 
eefd  agaliist  him  with  the  ^irvivojoa,  or  having -suggeated  the 
death  of  Harrell  of  record,  tp  prooe^  agaipst  tbe^aurvivgi^ 

;  .  He.ele0ted  the  latter  .co^xiBe  aiid  pa^ooeeded  agaioat  ibem  to 

•  jmdgfatu^    Now  he  asks,  to  revive  the  saiiie  case  against  the 

fidmioistrator  of  .Harrell.    No.authoritj  directly  in  point 

h^a  b^jon  aitdncod^  but  our  opinion,  is,  that  thi#  i«  inadmiaflU 

.blfti.    The  ifin^l  judgmeat- of  th«  Court  paving  been  reodered 

l^ainat  a  portion  of  ;bhe  defendants^  we  bold  that  the  raoord 

fa  so  far  closed  t^hatit  can  not  be.  re-Qpen^  to  make  the 

•   repres^taiive  of  a  defeiidant/  who  4ied  pending  the  action, 

a  paifty.*.  Kojoiut^judgm^Qtciould  be  now  rendered 

;9dl  the  oo>-obtigor8. .  •    *  .: 

.  Aay  judgment  obtained  against  the  adijiinistrntoi)  of  ^ 

r/^l  .must  be  sevepal ;  then  wby  should  not  |;hat  faj^  ic 

aQVei»|9uU?  ........ 

..;  ;JjOt  .the- judgment  be  ravented. 
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s»     » 


*  • 

ThO&as  W.  CaKR,  rf  oZ.,  plaffitiiffs  In  errbr,'tw.  Trii:  tTfttrs- 
itefe  OP  I^okY  College;  ^  ei,^  ilefendahtfe  in  error? 

1.  F.  ftnd>  others  £Ied  a  Wl  in  eqoitj  against  C.,.4iileging  that  ^certain* 
prc^erty  belonged  to,  them.,  aad  prayed  that  C.  ^might  bt  ^ompeljl^d  to 
accoi;nt  for  its  proceeds.  C.  set  ap  a  demurrer  to  the  bill  on  several  • 
grounds.  The  tecord  showed  that  the  demurrer  was^sustain^d  and  the' 
bill  dismissed  without  the  gronnds  on  which  it  was  don^'r  'Bdtd^  thai 
in  another  eoateal  afeont  the  proceeds,  of  the  pM^erty^the  reaord  <sf 
that  case  w^  inadmissjible  to  ahow  that  the  p^rti0s  were  copolnded  \^ 

a  judgment  as  to  the  title:     Held  a£9o,that  parol,  .evidence  was  inad- 
missible to  supply  thd  omission  of  the  record  as  to  the  grounds  on' 
-  whitfh  the  demnrr^t  waiT  snstainecL    ' 

2.  A  party  to  abxiLia  equity  ii  estopped  by  »  decree- thereon^  as  ta  mat-  • 
ters  put  in  issue  bj  the  pleadings,  and  settled  by  the  decrees.  ,■  ^ .  ■ 

3.  Where  a  cesUd  que  trust  consents  that  a  part  of  the  trust  proper^ 
may  be  exchanged  for  oth6r  property  by  the  trustee,  and  upon  a,  bill' 

'  filed  to  remove  the  trbstee,  the  exchange  is  passed iipon  and  sanctioned' 
•by  a  apeeial  jnvy  aad.  the  Ohaneellor,  and  ratified  by  A  decve^  the- 
ces^tti  fut  ituH  i»^tO|>p«d,- 

Bill  in  6qaify,  in  Newton  Superior  CouVt    Tried  before 
Judge  Cabak^iss,  at  the  September  Terto,  1860. 

On  the  lOtb  of  January^  1820,  Tfaomaa  Ohrr;  then  of 
Coltmibia  ooimtj,  made  his  win  in  due  form  of  law,  which 
will,  after  hb  death,  to-witi*  on  the  lOtbday  of  Novein'^ 
ber,  1820,  was  duly  proved  and  recorded'  in  tboOOurt  ot^ 
Ordinary  of  -said  cotmiy  of  Columbia. 

The-Oth  and  11th  items  of  the  will  €kre  as  follows,  to-wxt  f 

^'9lh.  I  give  and  bequeath  unto  my  son,  Williatn  Anthony 
Carr,  and  Oolonel  Kicholaa  Ware,  in  iraf9t  (and  whocoi  I  eon^ 
siitote*  aAd  d{ipoint>*^  trustees  for  the  purpose  herein  named) 
the  followibg  negro^^  for  the  sole  use;  benefit  and  behoof  of 
my  lovely  daughter,  BeliM  A.  Eew,  wife  of  Coloti'el  Ignatio^ 
A.  Pew,  viz :  Lett  and  her  chiMrai,  ISarah,  La'ncaster,  and 
Oornelia;  also,  Ben  and  his.  wife,  £l8a,*with  *thei^  future 
increase — ^thiese  tiegtoes  to  be  hired  out>  and  tMe  money  arising* 
from  their  labor  be  paid  by  xhy  said  trustee^  to  my  said 
daughter,  Selina,  ftee  from  tbe  control  of  h«r  daid 'husband, 
I.  A.  Few.  ^  * 

^'llth.  All  Ijle  r^t  and  reeldue  of  my  estate^  both  real  an^ 
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persoaal^  not  herein  disposed  of^  I  wi0,  bequeath  jmd  devise* 
in  the  following  manaer^  viz;  one  half, thereof  to  mj  grand- 
children, the  childreh  of  my  daughter/  Susan  B.  \Vare|  to 
theni>  ibeir  heirs  and  assigns,  forever,  to .  be  equally  divided* 
afiaoiigdtthewbolei>fthem/8hat*e  and  share  alike.    The  other 
*  half  I  give  and' bequeath. to  my  son  William  'A,  Carr  and 
Colonel  Nicholas  W^re,  in  trust  for  the  sole  U3ean4  benefit  of 
my  lovely  daughter,  Selina  Ai  ¥e^yy  free  from  the  eontiol  of 
her  husband;  Colonel  Ignatius  A.  Few,  to  bcr  by  my  aforesaid 
trustees  vested  in  bank  stock,  or  some  productive  fund,  nvA 
t!he  increase  arising  therefrom  to  be  paid  to  my  said  daughter 
annually^  and  such  other  a^roes  as  may  fall  to  her  lot  and' 
s&are,  to  be  disponed  of-  in  the  same  manner  ad  is  prescribed 
for  Lett  and  her  children ;  and  I  hereby  fully  empower  my 
executors,  hereinafter  named,  to  sell  any  part  of  my  real 
estate  which  is  not  herein  otherwise  di^osed  of,  fbr  the  pur- 
pose of  making  a  division,  or  for  raisidg  tfiiods  for  the  pay* 
ment  6f .  my  debts,  and  carrying  this  my  last  will  into  effect ; 
and  should  my  .said  daughter,  3elLn&  A.  f^ew,  survive  her 
said  husband,  Ignatius  A.  Few,  then  and  in  that  case  the 
tirustkU^reinereated  in  my  son^  William  and  ColoYiel  Waie  shall 
oeajBd)  and  the  property,  both  real  and  peraonal|«o  bequeathed 
in  trust  shall  vest  in  my  said  daughter  Selina  solely,  and  \m 
tijien  delivered  inti^.her  fall  posseesioa  by  Iny  said  trustees ; 
Provided  neverihdeeSj  tb^t  if  my  said,  daughter  Selina  (die 
without  a  child  or  childififi  of  her  body,  land  living  at  the 
time  of  her  death,  then  and  in^  that  ca^e  the  said  negroes  amd 
other  property,  real  and  personal,  so  herein  bequeathedi  sbftU 
revert  to  my  estate,  and  be  thereafter  equally  divided  araoi^ 
all  the  children  of  my  son  William  A.  Csrr,  and  ike  child) 
q£  my  daughter  Susan  B.  Ware,  share  and  share  alike^  I 
stitUtQa^d  appoint  my  son,  William  A*  Carr,  Colonel  Niciio- 
las  Wiir^  ^nd  my  grandrfion,  Thomas  Ci&rr  Ware,  .to  be 
executors  pf  this  my  last  will,  and  t^taoaeot,  the  latter  ta 
ttct  when  he  asrives^ff  the  age  of  eighteen  yeaiQ*'' 

After  the  death  of  Thomas  Qf^t,  to- wit:  in  they^ar  1824, 
the  Congress  of  the  United  States,  passed  an  act  dedaring 
'Vthatthe  heirs  and  representatives  of  Thomas  Oarr^  or  tbeir 
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Carr  et  a2.,  p»,  The  Trastee^of  fimory  College  et  mh 

aoc}  Tepr«0eBtativ^;  v«re  thereby  aathi:)rized  -and  em* 
powered  to  enter/  utider  the  direetien  of  the  Secretary  of  the 
l^reaaarVy  five  thousand  ttbree  of  land  at  any  time'ivithin  t:wo 
years  from  the  passage  of  the  Aet,  in  any  land  office  of  either 
of  the  States  of  Mississippi  or  Alabama,  being  the  amount 
of  a  grant  made  to  him  by  a  resolution  of  the  Legislature  of 
Greorgia^.pasbedid  1786/' 

William  A.  Oarr/ as- executor  of  the  will  of  Thomas  Carr,- 
entered  th^  lands  in  the  State  of  Alabama,  and  afterwards 
sold  them,  or  a  large  portion  of  them,  ad  the  pr6perty  of  the 
estate  of  Thomas  Carr,  and  the  heif^  goieral  of  the  latter 
filed  a  bill  in  equity,  in  (3ark  Superior  Court,  agaiDst  tfa^ 
former  to  compel  h\in  to  account  to  them  for  the  proceeds  of 
th^se  lands,  alleging,  that  as  the  grant  was  made  to  tlie  heihs 
of  Thomas  Carr  after  his  death,  they  dfd  not  pass*  under  his 
\?illy  but  vested  itaoimedia^ly  in  said  heirs. 

WilUa'ih  A.  Carr  sef  up  a  demurrer  to  this  bill,  and  the 
record  simply  shows  the  following  entry  as  to  the  disposition 
of  the  case,  to-wit :  *'  Aug.,  1829.  Demurrer  sustained  and 
bill  dismissed. '^ 

TVilliam  A.  Qarr  acted  as  trustee  of  Ihe  property.bequeathed 
to  Mrs.  Few  for  many  years,  (Col.  Nicholas  Ware  having 
died,)  and  on  the  20th  of  December,  1836,  he  filed  a  bill  in 
equity  in  Clark  Superior  Court,  against  Colonel  Ignatius  A. 
Few  and  his  wife,  the  said  Selina  A.  Few,  praying  to  be  dis- 
charged  from  the  office  of  trustee,  and  the  appointment  of 
another  trustee  in  bis  stead,  to  whom  he  Inight  deliver  the 
.  jtrust  property. 

In  this  case  a  decree  was  rendek'ed  dhscharging  William  A. 
Carr  and  substituting  Iverson  L.  Graves  in  his  stead.  It 
was  also  decreed  "  that  for  and  on  account  of  the  lands  sold 

4 

in  Alabama  by  the  said  William  A.  Carr  and  granted  by 
Congress  to  the  heirs  and  legal  representatives  of  Colonel 
Thomas  Carr,  deceased,  that  the  said  William  A.  Carr  to  pay 
over  to  his  successor,  the  said  Iverson  L.  Graves,  in  trust  fbf 
the  use  of  Mrs.  Selina  A.  Few,  $5,258  25,"  which  sum  was, 
by  the  t^rms  of  the  decree,  to  be  paiij;  in  three  e^ual  install- 
ments, qp  the  3d  of  March,  1840,  and  on  the  3d  of  March, 
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Corr  et  aL,  vs.  The.Trustees  of  Emotj  College  et  aiL 
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1841,  and  OQ  the  3d  of  Maveb,  1842,  respective^.  The 
decree  farther  providedy  that  if  the  said  Ignatius  A.  Fev 
and  his  wife,  Selina  A.  Few,  preferred  to  take  the  stock  of 
the  Georgia  Railroad  and  Banking  Company  at  par,  or  the 
notes  of  Robert  Jameson,  the  purchaser  of  the  lands  in  Ala- 
bama, to  the  money  decree,  they,  should  have  the  right  to  do 
so,  by  making  their  election  in  writing,  and  that  if  thej 
should  so  elect,  that  the  said  William  A.  Carr  should  execute 
a  transfer  of  the  railroad  stock,  or  notes,  to  said  Graves,  for 
the  use  of  th^  said  Selina  A.  Few. 

Under  this  decree  the  parties  elected  to  take  the  railroad 
stock  rather  than  the  money  decree  or  the  notes  on  Jameson. 

On  the  31st  day  of  January,  1840,  Mrs.>  Few  applied  to 
Graves,  her  trustee,  and  preferred  a  request  that  he  would 
execute,  a  blank  power  of  attorney  to  have  said  railroad  stock 
sold,  transferred,  or  pledged,  and  also  for  receiving  the  divi- 
dends on  the  same,  with  which  request  Graves  contplied,  and 
took  from  Mrs.  Few  a  receipt,  of  which  the  following  is  a 
copy,  to-wit : 

"  I  have  this  day  received  from  Iverson  L.  Graves,  Esq., 
my  lawfully  constituted  trustee,  a  blank  power  of  attorney, 
to  have  fifty  shares  of  railroad  stock,  (which,  by  a  decree  of 
the  Superior  Court  of  Clark  county,  in  the  State  aforesaid, 
was  to  be  transferred  by  William  A.  Carr  to  him,  the  said 
Iverson  L.  Graves,  for  my  use,)  sold  and  transferred,  or 
pledged,  and  also  for  receiving  the  dividends  on  said  stock, 
and  also  a  blank  transfer  of  the  decree  of  the  Court  aforesaid 
in  my  favor,  to  be  used  in  case  the  said  Carr  should  not 
ti^nsfer  the  said  shares,  and  the  said  blank  power  of  attor- 
ney and  transfer  of  the  same  shall  be  a  full  discharge  of  my 
said  trustee,  Iverson  L.  Graves,  and  payment  made  to  me 
for  said  shares  or  decree  as  the  case  may  be»  Protided^  the 
shares  or  decree  are  sold,  otherwise  they  will  remain  vested 
in  him  as.  my  trustee  as  heretofore.    Slst  January,  1840. 

"SELINA  A.  FEW.** 

Mrs.  Few  received  from  her  husband  notes  amoontinir  ^ 
$4,200  00,  and  a  lien  on  a  house  and  two  lots  in  the  city  of 
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^rr  e^  al.»  9.  TIm  TnialMe  of  Embry  Cellc^  ^  ol*      .        *    .  .*•. .' ' 

,  and  m  <!oDaideratioa  thereof  the  railroad  stodf:  V  ;' 
:rred  to  tiie  trastecs  of  Emory  College^  aod  MrB»  * 
itcd  the  Qotes  and  liea  with  Qraves^  h^  trustee^ .«   '•  / 
by  him  tor  her  in  lien  of  the  said  stock.    Qravfii 
[0  act  as  tfU8tee  for  Mrs.  Fevr  nntil  Maroh|  184^    •, 
bis  bands  during  thai  time  the  notes  and  Hen  afore- 
whole  of  the  notes  were  good  and  available,  an<|  *  '* 
collected  a  considerable  portioli  of  the  mone/.  dm 

9  beoomihg  dissatisfied  with  Graves,  aa  tmatoe«  *. 

n  Newtcm  Superior  Court,  in  which  Ignatiua  A;  \, 

isbaod,  was  ooraplainant  with  her^.  prajring  th^  • 

Graves  fironi  his  office  of  trustee,  and  the  appoifti^^;  ^ 

thcr  in  bis  stead«    The  bill  was  returned  to  the.  ! 

1,  1842,  and  an^ongst  other  thibgs  alleged,  that   .. 

as  trustee,  received  forty-two  shares  of  railroad  •  ^ 

la J  converted  the  stock  into-  other  fonds  for  tbtV ' 

e  said.  Solina  A.  Few,  the  ceshtt  qu$  trt^st.  .  ; 

swered  tbe  bill,  and  amoagM  other  things,  ftattf   \ 

m  of  the  stock  mto  other  funds,  at  the  speoial. ' 

request)  of  the  said  Selina  A.  Few* 

>e  a  decree  was  rendered  reuioving  Graves^  aad . 

n^natios  A«  Few  trustee  in  his  0tead«    The  dwnit  *l , 

Graves  $60  00  for  managing  the  trust  estate^**    ^^ 

ney'a/ee  and  costs  of  the  proceedings. 

decree  Graves  turned  over  the  trust  property  to  f 

?^e\v,  and  took. a  receipt  therefor,  of  w'hich  the 

I  copy? 
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of  Xveraon  L.  Graves  the  following  negroes,  /;,. 
■,  Sarab^  Jacob,  Saui,  Ben  and  Isaac,,  being  ^all'  "; '  * ^ 
inch  ^vent.into  his  hands  n$  trustee,  tbe's^d  '^  *  ^ 
g  ren^ained  in  the  possession  of  the  ceslfUi  qm  ^;  |    .- 
(18  cootiai^ance  in  the  office  of  triMtetf.  and  iisr     *  •!«' 
^cveoteen  hundred  dollars,  endoised  by  SaoHiel    "'  ]' 

interest  of  which  has  been  received  {torn  the  *.  * 
»pert}r^  aiao^aa  order  on  the  Me^irs*  A.  J«  A  T,*  .v  *  • 
ornejr^  atlaw,  %  the  balaqe^diie  froQiF^ri;;^  jl  *'\  ..  ' 


■  t  '      •    •      •  •   .  >      .  V    »         .♦  •  ■    •  •  •  .' 
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.  .•■*••.  <  »  ^  •     "* 

.    Oirt'€l4il.,  M.  The  TrUBt;?^ of  Baiory  Ck>UfK6«t>0<;  ;     ..' , 

,     '  »^«  iihp)^^.i   <*■}.., 11  »i        ■!      .'if>i  >»«>'■        aii'i      ■— ■ fc    ■-.  .1,.   .     .    ..-I    ■  »       »  ^Mi-^i^i^fc-T^a-^fci^y^ 

11.'  •  •  •  , 

y^  !  .  Drummond,  being  about  the  grnsft  amount  of  |184  87,  mho 

"^     ,    tbe-n^teof  John  W,  graves,  endoiaed  by  thfe  aaid  IrenKHi 

'    V  Zi.  QfrsivM,  dated  Jnne  Idtfa,  l8il,  KAd  due  the  2d  Monday 

.('  \t  August  theVeflftet*^  with  tnteredt  from  date,  for  the  ^m  of 

s  /j|488  12;  also^  \ht  sum  uf  tn^enty^ne  hundred  and  twfitAf^\ 

€9ght  dollars  in  cash ;  said  negroes,  order,  notes  and  money 

* '  li^  tafAi^  being  in  full  of  all  the  assets  and  tru^  properly  ia 

ll^  hands  of  said  Graves^  and  this  reeerpt  is  intended  in  be 

A  full  release  of  the  said  Graves  from  his,  liability  undNr  ibe 

•' ..  ^  Vdeeree  above  stated,  he  being,  hotveyer,  still  liable  for  the 

'%'  -fifty  jdollate  decreed  to  K.  G.  FVister,  solictor,  and  the  costs 

;  *    'I    .|br  said  bilL    March,  the  30th,  1843; 

;  ; :  IGN ATIUfe  A-  FEW, 

^  '  .  V  Trustee  for  Skliwa  A,  Fkv.r 


• » 
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.  On  lAkG  7th  of  Deeember,  1866,  (the  said  Igvatius  A.  ^nr 

iwvivg  pmviously  died,)  Mts.  Selina  A.  Few,  irbo  sma  old^ 

and  bad  never  borne  a  ebild,  apd  no  sort  of  probabriity  timi 

M  ^er  would,  executed  and.  delivered  a  fwfl  ooBvqniiiee 

tad  feliaqnishment  to  the  ohildrea  of  Mrs.  Bfamxk  B.  Savage^ 

formerly  Susan  R  Ware,  and- before  ber  fivit  martiam  MiH 

Svaa  fi.  Ofirr,  and  to  the  ehildren  of  William  A.  Ckrr,  all 

fight,  ^itle,  and  claim,  of  ai^y  and  every  nature  triMtev^r, 

'  ^      ^Uit  she  ever  htA^  or  then-  had,  to  the  railroad  siiotk  himw 

...;befone elated.  ..     .  . 

.  .  V     Qn  the  IjHb  of  Angjbst,  1866,  Thomas  W.Ckrr,  WiUiam 

r\:   iW/Casr^  Elisha  W.  Carr,  Florida  C.  Carr,  and  Sum  j^. 

;  •    ;Carr,  the  children  of  William  A.,Carr,  and  B^Aevt  fi. .Wsn«, 

\'  UTicbolas  W^re,  Francis  Epps,  and  hts.  wife^  .Susan  Eppai 

•i ;      WilKim  Head  and  his  wife,  Caroline  W.  Rc«d,  and  'l^ury 

'.AiMi  Veitoh, ehildren  of  Mrs.  Susan  B.  SaTage^filedtbefar  bM 

'  ;  '\  in  Kewton  Superior  Oourt,  against  the  trustees  of  HftiittftJilt^ 

t  .^  tege,  and  the  Georgia  Bailroad  and.Banku^j^  CMAImk^i  wrf 

;  fversoti  L.  Gravesi  asserting jti^elr  title. to  the  raUffMiiModb^ 

'\.  (inofreased  to  set'enfy- three  and* a  half  shiir^}'as  Mttafnflwh* 

i.[-  ;  in^en. under tliellth 4tem ot  the;^lll of  Tbobiasf <}a^,gMad> 

/.   %ber  of  oomplain^dtl,  and  by  Srfrto^  ef^  tbe.  ^|iWnQ(illlir>ani 

/    aadooavsyan^  to  diete  by .Mi«..>Si9lint  A^liM^  • 
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TTetiiLfin,  TiM  TntiteM  of  fimorj  Colt«f|6 «t •!» 

alleg«  tittt  (he  landd  in  Ai»baiiiii  dta  "paa^  io  ifaf  ; 
oder  die  wili  of  Tbomas  Omt,  and  that  it  wm-m,^ 
i  adjadged  by  the  Superior  Court  of  Clark  coixii<^ 
j)er  case  made,  and  tlu^  the  railroad  stock  waft  sold '  ^ ' 
ecs  of  Emory  College  without  Order  or  decree  of  .'•' ; 
having  juriediction  in  the  premisee,  and  witboQl?    - 
f  law,  and  they  pray  that  the  etodk  may  be,  by  w 
sfefrei  on  the  books  6f  the  company  to  them,* 
rdfioates  of  stock  held  by  the  traetees  of  Ei^ofgr 
^  be  delivered  up  and  oaDoelled;^  and  that  tho:^.* 
Y  aoooaat  fi>r  all  dividends  received  by  them  >on     ^ 

rial. of  the  case,  complainants  offered  in  evidenca  * 
i cation  of  the  records  'of  Clark  Superior  Gont^.  - 
3  bill  filed  by  the  heib  general  of  Thbmaa  Cair  '  . 
iam  A.  Carr,  and  the  demurrer  thereto,  and  thr  -; 
the  bil)^  which  evidence  was  at  first  admitted, 
ds  excluded  by  the  Court,  and  complainautk 


■•  '#  / 


nts  also  offered  in  evidence  the  depositioos  of* 
Carr  to  prove  that  the  bill  aforesaid  was  an  .'^ 
f  brought  to  test  the  question  as  to  whether  the' 
»ama  passed  under  the  will  of  Thomas  Carr,  o^^* 
ly  and  immediately  in  his  heirs,  and  also  to  \ 
e  bill  asserted  that  the  lands  did  not  pa^s  unda^ ' ' 
invested  in  the  heirs  immediately  undir  tha*  ' 
?ss  aftresaid,  and  that  tlie  demurrer  set  up  the 

that  this  issue  was  decided  by  the  Court  ill. 
lemarrar  and  against  the  bill.    Tbis^videAca'  ' 
!  to,  an  the  ground  that«i  record  could  Qot  JM 
sorted  by  parol,  was  repelled-  by  thtf^  ^^sidiagf  •  ; 
nplaiaafits  lAXoepted. 

harged  the  jury,  **  that  if  tjba  Alabama  landv 
>  the  heirs  and  legal  representatives  of  TboMaia  r> 
t  of  Congress,  passed  after  the  death  of  said 
e  ]an<L|  did  not  pass  under  bis  will,  and\^«Mr  * 
the  traste*aad  limitationa  tkareo^,  but  vaatei(  . 

the  Imutb  o£  said  Ca«<r.  .-     : 


•«   -• 
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stoUEME  OOUHt  or  GfiOBGlA.     • 

Qmz€^4^ifPi.  The  Trui^ of  JBtMt|r  CoU$c« <^ «t 

tie  Qourt'  alsa  iMrg^d  /  the  juty'^  **  tii^  if  Ae  nnSraid 
c,  being  the'pfoofedis  of  the  Alabama  lands,  was  turaei . 

by  William  A.  O^t  to  his  aucpesaor,  in  offioe,  Ivenon 
itravesi  ia  trust  for  the  nae.c^  Seliaa  A.  Few,  in  compli* 

with  the  decree  reioaviQg  said  Carr  iVom  the  office  of 
Dee^  and  eabstitiitiiig  Iverson  L.  Gniyes^.tiieii  the  malrltal 
ta.of  Ignatitia*  A.  Few  were  not  defeated,  and  lyeisoQ 
Graves  waa  a  mere  naked  trustee,  and  there  beii^  no 
is  of  separate  x>r  excIusiTe  uto,  the  railroad  atock  ve^ 
lately  in  Ignatfiis  A.  F^w." 

0  theae  chained,  of  the  Court  tiie  complainanta  exosptei 
be  jury  returned  a  verdict  for  the  defendauta,  and  the 
plalnant^  proseente  the  writ  of'  err^r  in  this  case,  to 
rde  the  judgment,  on  the  grounds  of  alleged  error  in  the 
rg  and  oharges  of  the  pfesidtng  Jhdge  hereiitbeiqre  set 

.  K.  B*  GoBB  and  Ciabk  &  TiAMAB^  fer  the  phuptifis 
rror.  ^ 

OHN  J.  Floyd,  for  defendants  in  error.       /    .. 

■ 

\y  the  Cburi^-^LuMKlK,  J.,  delivering  the  opinion. 

his  bill  is  filed  by  the  children  of  William  A.  Can  and 
in  B.  Savage,  by*  virtue  of  an  assignment  of  a  lift-eBtsle 
lelina>  A.  ¥wit,  in  and  to  the  property  therein  named,  to 
ver  forfy-two  ^ares  €reorgia  Railroad  .atoqk,  and  the 
dends  thereon  y  &ofn  Emory  College. . 
t  is  elaimed  to  belong  to  the  dainmnt^-  by  tlie  will*  «f 
r  grand&ther.  That  it  was  bought  with  the .  pfoeeeds  ef 
e  lands  in  Alabama,  and  that  these  Undd  pa»ed  by  th« 
Juary  clause  in  the  will  of  the  said  TIkkqis  Carr^  ia 
t,  to  itis  daughter,  Mrs.  Few,' and  at  he#  death  to  the 
iplabants.  •    •        • 

knory  OoUege  aUj^ed  th»t  the  Alahbma  lifnds  did  a^ 
»  under  Xhdmas  Carr's  will,  but  that  lils-children  WM^ 
direct  donees  of  the  grdAt  made  kjf  Ckmg^ess  $0  tbetr 
ld,ai&er  the  death  of  /ThomaftOan^Add  IbalMinsqMotkP 

■4  ■      ■  •  ■,      .        •.  ••    •    ■■■I'    •   •    •     ...  :■  ■    ■'-.-      . 
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trr  it  A,  M.  TIm  TuMleM  of  Emory  OoU«ge  MA 

^   i  ■   .  -       ■  ■  ■  ■  ■  -^ . — . — . —  .     ..  ■  ,    — 

il  rights  of  Colouel  Ignatius  A.  Fev,  th»  hushaqd 
J  Selioa  A.^  attached  directly  in  tbe  l^ands  aod  the 
hereof/ aod  that  be  oonvejned  the  oame  to  Eiaory 
Many  years  ago^  it  seems  that  a  bill  was  filed  in  the  • 
Court  of  Clack  county,  by  tbe  heirs-«t-}aw  ot 
'arr  agaiost  William  A,  Carf,  his  ezecotoCi  who 
iesG  lands  to  One  Robert  Jaaaeson^  in  Alabamay  to  t 
accqantable  for  their  proceeds. 
I  was  demurred « to  and  dismiased,  npoa  whfit  * 
loej  not  appear. 

dence  vas  offered  on  the  trial  of  tbia  caae,  aM 
the  Court,  and  we  think  very  prop^ly^  as  it  did ' 
upon  what  ground  the  demurrer  waa  aaetaineji 
vere  other  grounds  upon  which  it  might  bave** 
aed,  aud  we  px^  clear  that  the  parol  proof  nf  # 
.  Carr,  the  defendant  in  that  bill,  was  inadmissir 
y  the  record  in  this  particular,  / 

e  view  Whk)h  we  take  of  the  next  point,  all  tbip 
al.    At  a  subsequent  periodi  In  Clark  ooaoty,  > 
Carr,  being  the  trustee  of  Mrs,  Few,  filed  hS^ 
3ver  tbe  trust  estate  in  bis  haods,  to  Iveraon  li 
lis  bill,  waa  filed  against  Colonel  Few  and  wife, 
»ill  it. is  decreed,  that  the  land  fond,  which  had  ] 
n  Georgia* Railroad  stbcki  should  be  tranaierre^  * 
trustee.     It.  is  immaterial,  therefore,  whether 
r  was  estopped  by  the  first  bill  or  not,  ho  ^aa 
by  this  subsequent  proceeding,  and  we  can  noi 
entertain  the  notion,  that. because  the  decree  did . 
>chaical  phraseology  to  create  a  sepanlte  estate  . 
that  it  most  fail,  and  become  tbe  absolute  prop* 
liusband.    The  decree  would  be  reformed,  if 
make  it  correspond  with  and  conform  to  the  , 
the  pleadings,  and  what  was  the  true  intentions 

cre  any  thing  wrong  in  this;  on  the  contrary,, 
?d  thid  grant  of  land  from  the  United  States  to 
Lionel  Carr  to  have  inured  to  Colonel  Few,  and 
to  (lis  icredttorsi  Would  baV^  been  a  eruel  hard<^  ^ 
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«a6   SUPREME:  COURT  C»r  QBOBOUi 
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jUlip.    Ii^  eoDteQtiifg  to  let  this  fbnd  therdbre  Ukt  this 

•'^IredtoDi  CoIomI  Few  did  nothing  q^oHB  Iban  eqaily  trould 

.compel -bim  to  do.    He  imould  nerer  have  been  allowed  to 

get  ponesBhni'  of  this  fhnd  except  lipoti  tbeee.  tenm.    But 

.  jdoei  all  thtd  ayail  the  cornpiafnetnts  ?    Mrs,  Few,  as  she  bad 

.  ^e  ri^t  to  do,  had  consented  fot  this  railroad  stock'  to  be 

'  ^sxebaAged  for  ollher  property,  and  though  this  case  was  sent 

baol^  again  one  hundred  tiaies>  the  same  resdt  would  follow. 

Iloi^vet  she  hiBi$  caused  Iveiton  L.  Graves  to  be  removed 

.  from  the  trusteeship,  and  Colonel  Few  to  be  snbstituted  in 

)^  piftoe,  and  a  special  jury  of  Newioh  coontj  hkvt  sane- 

'  ^oncd  and  ratified  this  whole  proceeding.    She  mxy  hare 

Imu  overrMKshcd.    She  maj  have  yielded  to  her  eoi^ugst 

V*^llngs,  and  made  a  hard  Imrgain  with  h^  husbands    It  )l 

•  Vhatthoiisonds  have  done  before  her,  and  thoosattda  wilt  de 

.  keiwfter.  -So  long  as  trust  estates  exist  they  will  be  eon- 

,  trolled  by  husbands*    It  is  possible — ^yes,  prob^Ie-^hat  ia 

lihe  present  case,  if  the  pro|>erty  r^MvBd  in  lieu  of  railroad 

A  MfA  be  what  William  Few  represents  it|  utterly  worthlm, 

'  <]aIonel  Few'  feds  justified  m  bis  oonsoiehoe  oa'aeoswitof 

•  iko  dalm  which  he  relinquished,  as  husband,  to  tJM  Akbanis 

*  lands.  The  heirs  of  Colonel  Thomas  Carr,  excluding  Wil^ 
;  liatn  A«  Carr,  the  etecntor,  sustained  a  great  asorifiee  in  tha 
i  ^rdnatora  sde  of  those  lands,  and  that^  t0O|  ander  the  execs- 

tot^s  titles  which  was  noi  worth  tlie  paper  it  was  wcitteD  oo* 
*    Let  the  judgment  be  affirmed. 
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CA.SES 


ARGUED  AND  DETERMINED 


IN  Tns 


\}ifnM$  taihii^t  §ki$d  S0irrgia» ' ' 


AT  MaLEDGEVILLE, 


MAY    TERM.    1861. 


Piuninr-JOSBPH  H.  LUMPKIN.) 

RICHARD  P,  LYON,        ^Jvmn: 
OHAKLBS  J.  JENKINS,  j 


.'    .  •  ^ 


•  • 


^       V 


fix  F.  Chamberlain,  plaintitf  in  error,  t^.  Fd-   .   '   . 
WARO  T.  Sheftaix,  defendant  in  error. 

I  iritl  not  be  grmnted  on  the  ground  that  (he  verdict  ia  AgidiMt  • 
docef  oir  t^«  «r«ight  (^  th«  efidenoe,  if  th«r«  be  evident    .  •  ^ 
7  justi/y  the  finding. 


inf,    in    LAarens  Superior  Court.     Tried  before    .    \ 
:ssjst,is,  at  April  Term,  1860. 

3  an  action  brought  by  BeDjaiuioF.  Cbaiabectem  ^     . 
warc^  X.  Sheftall,  t^  recover  the  amount  of  Ibur 
notes   for  $50  00  eacb,  dated  6th  of  Februaij,   *  / 
he   2dth  of  Peoember,  1857,  with  tnteresi  from'    •;  r 
yabile  to  the  plaintiff: 

tioia  tfae  xLafefidant  pleadied  tbat  the  eoaaideraliioD 
suisd 'Oil  had  failed.  ,  .   ^ 


••  > ' 
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6«d'   SUPREME  COURT  OP  QEORGU. 

\,  *  .  ,  .    Cbamberlaia  vm*  Shenall. 
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From  the  evidenoe  on  the  trial  of  the  case  in  the'OoM' 
<»;  beloWy  it  appeared,  that  Chsitibedain  'sold  to  Sheflall  a  pair 
f>f  chestnut  aorrel  ponies,  warranting  tbeoii  in  writing,  to  be 
'Mimd„for  which  Sbeflall  paid  him  in  cash  $200  00,  and 
*.  executed  the  notes  sued  on. 

.    In  behalf  of  the  defendant  it  was  shown  by  the  evidenoe, 
'  that  the  horses  were  in  possession  of  plaintiff  in  Irwinton,  the 

Ist  of  February,  1857,  and  that  two  witnesses  then  saw  and  . 

/  examiped  the  ponies,  the  smaller,  of  wJiich  they  considered 

'.  jibsQiiod ;  that  at  the  time  of  the  sale  the  smaller  horse  was 

-  unsound,  according  to  the  positive  statement  of  one  witness, 

who  so  stated  at  the  time,  and  by  one  other  witness  who 

stated  that  he  had  the  string  halt;  that  in  April  or  May, 

,   1857,  the  smaHer  horse  was  sick  once  in  Thomasville,  and 

.ieeble  for  some  time^  and  was  deemed  by  a  livery-stable 

\  .keeper  who  had  him  in  charge,  unsound,  and  that  at  that  time 

•  $300  00  was  a  fair  price  for  both  horses ;  that  a  livery-stable 

•  -  keeper  in  Florida  had  charge  of  the  horses  five  or  six  weeks, 
;  during  which  time  the  smaller  hdrse  was  sick  twice^  and 

•  ^was  considered  by  the  livery-stable  keeper  unsound  and 
.  w<«thle6S  in  June  or  July,  1857 ;  that  in  the  winter  of  1857 
.or  spring  of  1858,  the  smaller  horse  died  of  some'  internal 

disease,  and  not  from  n^lect  or  over  use. 

In  behalf  of  the  plaintiff  it  appeared^  from  the  testimony 
^f  several  witnesses  who  was  familiar  with  the  horses,  from 
the  year  1854,  and  who  saw  them  rode  and  driven,  and  who 
often  rode  after  them,  thai  t)ie  .horses  were  uniformly  sound, 
and  healthy  up  to  the  time  of  the;  trade,  so  far  asthewii- 
^ieagei  "knaWj  and  that  if  ai;)y  thing  was,  the  matter  with  the 
horses  the  witness  did  not  know  it.  One  of  the  pminliff'a 
witnesses  testified  that  the  smaller  horse  was  slightly  strings 
halted  on  the  day  and  at  the  time  of  the  trade*' 
'  tJpon  this  testimony  the  jury  returned  a  verdiot  fer 
defendant.      ^ 

.    (>>nnsel  fbr  the  plaintiff  then  moved  for  a  new  triaV. 
tbe  ground  that  the  v^ict  was  eoatmry  to  law  ai^il  cifi40Mft. 
«    The  ChNUft  refiiMd  the  new  trial,  aod  that  >stoal  it' the 
^rror <]Qm]>la{ned of.  ;       •/•*••;  '^• 
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Tsylor  «#.  Griawold. 


i».  *■ 


[TBAy,  for  plaintiff  in  error, 

B,  A>r  defendant  in  error. 

<rf.— Ltqn,  J.,  delivering  tbe  opinion. 

[uestion  in  this  case  is,  whether  the  verdict  was 
,'idenoe.    We  think  that  it  waB  not.    The  ifisue 
soundness  of  one  of  two  horses  sold  and  war* 
plaintiff  to  the  defendant^  and  for  which  the 
pon  were  given  as  part  payment.     One  witn 
(  present  at  the  sale,  testifies  that  the  horse  waa* 
I;  two  others,  who  saw  the  horse  a  few  days 
Ic,  stated  that  it  was  then  diseased ;    others^  • 
bsequently  unsound,  and  died  of  disease  in  the 
7  or  spring  of  1858,  in  the  possession  of  defend- 
thefn  says  the  horse  was  worthless.    This  was 
ence  to  support  the  verdict,-  and  when  that  is 
yourt  will  not  disturb  it,  although  the  evidence 
,  unless  the  verdict  should  be  strongly  and 
nst  the  weight  of  the  evidence,  and  we  do  not 
is  so  in  this  case,  although  it  is  sufficiently 
sustained  the  verdict  had  it  been  for  the  plain-  , 
1  for  the  defendant, 
gment  be  affirmed. 


YLOTtf  plaintiff  in  error,  va.  Samuel  GtRIS- 
WOLD,  defendant  in  error. 

end  or  of  *  warranted  article,  It  is  competent  for'  Um 
caaea  to  prove  a  breaoh  of  t^e  warraatjr  in  fedodiOB 
,  and  tbo  ema  to  be  recovered  for  tlie  price  of  the  arti- 
ced  by  ao  much  as  the  article  is  diminUhed  in  ralue  hy 
I  nee  with  the  warranty « 

n  WilkhiBon  Superior  Court*    TrM'  before^ 
,  at  the  October  '^M^i  1080.  v 

.4  •  •  '  • 

m  ^  «  .      I  . 


I    f . 
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mo      mjvBLmm  ooubt  or  aiOB^iA» 
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Tajrlor  v$,  Griairold. 


ii»i      ■■■>     ,m    ■     ■     »« 


UP 


This  was  an  ftctiim  brought  *bj  Samtiel  Qrto^rold  igrinst 
William  Taylor,  to  recover  the  «aiix  due  on  the  following 
agreement,  to-Wit : 

'^Becei^rect  <^  Samuel  OriswoIA,  'Oriswoldville,  Georgia, 
one  fi>rty-tew  ootton  gin,  for  which  I  promise  to  pay  $8Q  09 
by  the  1st  day  of  January,^  1858.  The  gin  varcaoted  to 
perform  well,  with  good  usage  and  proper  atteniion. 

'"  WILLIAM  TA YLOB. 

*^Oetoberl4ib,  1857,"' 

The  defendant  pleaded  a  total  and  parUal  failure' of  the 
cdnsideration  of  the  agreement  sued  on,  resulting  from  % 
&ilure:of  the  gin.  to  perform  as  warranted. 

Ob  the  trial  of  the  case  in  the  Court  belbw^  the  pkiotif 
introduced  the  agreement  sued  on,  and  closed. 
.  loi  behalf  of  the  defendant,  it  appeared  from  the  evidence, 
that  the  gin  was  not  a  good  gin;  that  in  November,  1857, 
five  bales  of  cotton,  were  ginned  upon  it,  and  the  ootton  iras 
so  out  up  or  knapped  in  ginning  as  to  injure  the  sate  of  il 
one  cent  in  the  pound,  and  that  the  five  bales  thus  injured 
weighed^  in  the  aggregate,  two  thousand  pounds* 

When  the  testimony  had  closed,  the  counsel  for  defendant 
requested  the  presiding  Judge  to  charge  the  jury:  ''Thai 
ihd  principles  of  ]afW  enunciated  in  the  case  of  Wright  vs. 
Findley,  decided  by  the  Supreme  Court  of  Georgia,  and 
reported  in  the  2l9t^  volume,  page  59,  of  the  Georgia  Be- 
ports,  were' applicable  to  this  case,''  which  the  Judge  refused 
to  charge^  bpt  oharged  the  jury : 

''That  they  must  be  i^tisfied|  from  the  evidence,  thai 
Taylor^  upon  the  trial  of  the  gin  to  see  whether  it  performed 
.veil,,  upon  ita  failure  to  sati^i^  him^  did,  i«  4  reaacMbk 
<tkiie  ilMoaAer,  aptiied  tli6  pbinliff  of  the  faM,  ottefrfafsd 
the  gin  back;  tliat  ttnless  one  of  the  other  Wtt#  dona  by 
Taylor,  be  can  .not  avail  himself  of  his  pleaa  in  this  case* 
and  the  plaintiff  is  enttUed  to  recover  the  amount  of  the 
-M^tad  if^alninimtsuadv^W^ '  •/•••if. 

That  Jury  retufMd  a.vwiiat  ipy^tfuk  ylwiliffJif  |^  0Q> 


t. 


I ) 


ledobviuj:,  hat  term.  imi.  ■  zn  . 

Taylor  •«.  Ortiwold. 

and  coBt^  Md  oouoael  for  ddendanl  moved  for 

*n  the|[iound8: 

}  the  (huti  tfred  ia  ohMrging,  and  refiuing  jtt 

ore  atated, 

)  tbe  Court  erred  ia  deotdiog,  that  oetther  iba  ! 

of  partial  failure  of  eouftideratiGJi,  or  bretph^   ' 
Id  avail  the  defendant  in  this  <iiise,  linlese  thie 

notified  of  the  failurei  or  breach  of  warraDty^,\^ 
lonable  time,  and  defeodaat  had  offered  to  ree^ .' 
tract,  hy  returning  tbe  article^  and  that  it  wis    J 
'eodaot  to  show  the  notice  or  ofifer  to  rescinl 
as  oottid  avail  him.  ^ 

ing  Judge  refused  the  new  trial/ and  thai  refeaal  , 

error.  '    •'. 

swELiiy  for  plaintiff  in  error. 

*  ■  • 

ri, — LtORy  J.|  delivering  tlie  opinioQ. 

vendor  of  a  warranted  article,  whether  it  be  a 
I  or  not,  eoes  for  the  price  or  value,  it  ia  oompe-  *  ^ 
lurchaser,  in  all  cae^,  to  prove  tbe  breach  of 
n  the  reduction  of  the  damages,  and  thesom*^ 
id  for  the  price  of  tlie  article'will  be  reduced  ' 
the  article  ia  diminished  in  value  by  tbe  non- 
bb  the  warranty.    Wright  vs.  Findley,  21  Ga. 
es  there  cited.     The  charge  of  the  Court  .below 
ct  with  this  principle,  was  erroneous, 
below  was  evidently  misted  by  the  apparent 

roen  this  oaoe  and  that  of  Griswold  va.  Sootit. 

♦ 

K     Upon  a  careful  consideration  of  that  caao. 
,  that  the  prindplee  controlling  the  two  oaaes  \- 
fereftt.     Th4  aale  in  Oriawold  vs.  Seoti  was  ai 
nditional  one^  depending  upon  the  gin^s  p^N 
ipon*  trial  By  the  "v^snijke.    The  rule  in  auob' 
ed  by  the  OouH  in  that  cas^  tbai  the  vendee  ' 
IriQ  9  MftSMalbletima^  hf  the  th^bg^auM,  )Sinat  .. 


•  •  /  • 


*      • 


#  • 


% 


*_ 


6?2 ,      '  SUPI^ESIE  CODHT  CK?  GEQBGU.  -   .  ' 

Virgin  hUd  Another  vs*  Loodi  Unaot. 

I         ■  !■  ■         ■  »  I    I  <   ^  lilHi     *!  ■   <    '■  ■       *        I    ^1      ij      H       <ii  1   ■    fci  ■■■•      ^    I  >     ■  ■  ■■      p         ■        ■  ^         |i4    !■  I     1      ■■  11       I    ^  II 

% 

gl\t  notice^  or  cSkr  to  ^etura  the  article  to'  the  vtodoTi 
..  .obherwift^  he  wilt  be  held  Concluded  to  tlie  sale,    Chittfct 
.  iJon.,  460,  461 ;  Adam«  ts;  lUebard^,  2  H;  Bik.,  5^3. 

The  csise  before  the  Court'  is  One  of  eommbo  sale.  wiA 

•.  warranty,  In  whioh,  in  case  of  a  breach  of  warranty,  thi 

.  ''t^endee  may  keep  the  article  warraoled/and  in  that  e?eat 

'f*  the  price  will  be  reduced  by  so  mnch  a$  th^  tMng  h  dimia^ 

^  i^b^  in  value  by  the  non-comptianoe  witb«tke  wanta^i .  ' 

dr. he-  nmy  return  the  go6dd  without  delay.    This  will  be  a 
I    reecinding  of  the  sale,  and  he  may  sue'  for  tha  price,  if  kt 
.  kas  paid  it,  or  defend  again^  an  action  for  the  priee^  if  age 
« be  bought  by  the  seller.'^     1  Pard.  on  Cop.,  474. 
.  *    Let  the  judgment  be  rev^rsied. 


•  '. 


. :  i  John  Dob,  ex  dem.^  Jonathan  A.  Virgin  and  anotlier, 
''  -;     *    plaintiSit  in  error,  va:  BiCHjkRD  Boe,  dasaal  ^octw^  and 
':       Calydt  Land,  tenant,  etc.,  defendants  in  error. 

.  »  *  t  .  '  ■  ' 

'*  !•  In  1917  a  ol«imatit  entered  upon  d  btof  laady  oleAredfottrx^rfiTt 

'.  .'  *     aores^  aad  planted  it  in  peas,  and  built  .a  corn  crib — tke  next  year  ht 

/     planted  it  in  com — he  neither  lived  on  or  caltivated  the  land  Until  ia 

\'      .   the  fall  of  1852,  although  h(^  had  some  plows  in  th^  crib:-    HMt  thai 

tfaifl  sras  aot  such  a  coutinnous  possession  as  to  constitute  i*st«Catof7 

,.  .'  ^  title.. 

%  Intention  ^o  continue  possession  of  land^  can  oh\j  ba  demoiiittated 
by  acts  which  are  oj;>en  and  notorious — they  are  not  proven  J>y  secrak 
'or  avotred  purposes  of  the  clfumant. 

*    Igectment,  in  Wilcox  Superior  Court.    Tri^l  before  Judge 
IJLtJSXAKi^ER  A.  AiiXiEN,  at  October  Term,  166(X 

Tbja  waa  an  action  iBstituted.in  the  name  of  John  Doe  on 

*  Ihaaewat  dembes  of  Jonatbaa  ▲.  Virgin  anA  Robert  IS»* 
ley^  against  Kiohard  Roe,  oa^al  /^Qotor^Hiid.Calvia  Laady 
teiianjUin  pofleedsion,'  Ibr  the  reooTery  of  lot  of  land  Ho.  M7» 

*  io^tbe-lBt  dialrict  of  Wilcox  eoaoty.       -b\.  ■  - ' .       i 
.  ;*  l%iifa^«(aiial^lj»0  fdaii|«iff  .prei|iad.  livktO^^ 


t  i' 
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Vii)|i&  knA  noihtr  w.  Laiiclf.  ieki«»t 

KHiDty,  and  thdX  Calvin 'Lafid  was  in  fomjernkm. 
rhen  thesait  was oonameoced 
trodoced  the  grant  from  the  State  to  Jonatfian 
)r  said  lot,  dated  23d  of  Majr,  1842 ;  ako,  a 
irgia  to  Robert  Pinley,  dated  2»th  November; 
-orded  5th  July,  1^54,  and  rested  his  oase.  . 
lant  then  introduced  a  deed  from  the  stieriff  of' 
to  Samuel  Young,  for  the  land  in  diepute, 
a  sale  of  the  same  as  the  property  of  Thoma^ 
ler  a  Ji,  /a.  in  fevor  of  John  M.  Warren  vs.  • 
I.    This  deed  was  dated  in  September,  1846. 
lueed  a  deed  from  said  Young  to  himself,  dated 
IS47,  and  recorded  in  1858. 
int  also  proved,  that  very  soon  after  he  bought 
»t  upon  it^  cleared  and  fenced  four  or  five  acres,'  • ' ;  ' 
in  p^s,  and  built  a  corn  crib;  that  th«  next 
^d  the  cleared  land  in  command  claimed. the 
n,  and  exercised  acts  of  ownership  over  11^  but 
nd  part  of  1852,  he  neither  lived  on  it  or  cak    \^  > 
ougb  be  kept  some  plows  in  the  erib  part  of  "* 
in  the  fell  of  1852  the  defendant  was  'married, 
a  honse  on  the  ]ot^  and  occupied  it  fjxnn  that 
time  of  the  trial;  that  prior  to  his  marriage V. 
us  father,  and  only  cultivated  the  premises  for 
*  to  thai  time. 

c^stimony  and  argument  had  closed,  the  pre^- 
at   the  reqaest  of  counsel  for  the  plaifttitf,    ' 
ryy  *'  that  to  make  defendant's  title  good  under    ^ 
Limitations,  (which  he  had  pleaded,)  he  mhst 
e  peaceable,  quiet,  nninterruptod,  adverse  and   - 
ession  of  the  land  for  seven  yearSj  under  color 
it  if  he  had  abandoned  the  possession  for  any 
3  seven  years,  that  his  title  nnder  %he  Statute  \. 
would  not  be  good,  and  that  his  seven  years  •  • 
to  run  onfil  he  re-took  possession.^'    The 
>  thia  charge,  '^that  if  the  def^ndaot  entered 
ses,  tipoot  the  color  of  title,  buHt  a  house  and    • 
f  h^  did  not  iatead  toabi^949n/H,id^fifoagh'    '    *   . '^ 


I 


•  ^ 
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Hit  tiMtf  not  oetiuilly.  iiAve  oodupiefi  tbe  preosiiQv  ^lid  ocMnn*' 
ted  tire  oleared  land,  liis  poeseasion  was  «tUl  contumcnu^ftQd 
;  bitention'  wa^  to  be  aJicertaioed  fremall  the&olflFof  ilieflase. 
Tb#  juiy  foupd  for  the  ddfeodattt,  asd  connaal  for  pbtbtif 
aoakft  a  revensntt  of  the  jadgment^  on  the  ground  of  tilegfi 
errarj  ia>  tll^  Cburt,  in  adding  to  fatis  charge  at  ftforiteaid. 


•  '♦ :.  •  ^* 


•^ 
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C.  B,;CoLB,  for  plaintiff  in  e«or.  . 

•'   ,  '    •  •         •  •  * 

JB^  the  Court, — ^Lumpkin,  J.,  delivering  t|ie  opinion* 

;'«  '    Calvin  Land  went  into  posseasion  of  £liia  traot  of  ktod, 

iinder  color  of  title,  being  a  deed  froin  Samuel  xoung  to 

^  biiniielf/in  Febrnarj,  184L    That  year  he  cleared  hJt  or 

'  jivBracMs,  fenced  it  and  aowed  it  in  peaa;  the  mxt  year' 

\  he  pltfnted^tt  in  oorp,  and  buili  a  crib.    In  1840>  IBiOytWi, 

4Uid  till  th^&Uof  1852,  the  defendant  did  ^otonltfviile  the 

.    knd,  though  hc»  had  some  plowa  in  tfae-ebmtrib  a  piriof 

•'  that  titae*  '  '      .         . 

/  He»naver,  during  this  time,  resided  on  the  }t%Ay  botln^ 
with  Ms  father,  faerng  a  single  man.    It^' the  faU  of  )M2  bt 
:  'married,  built  a  house,  and  moved  on  the  hmd.    We  hold 
that  this  vfas  mot  such  a  jcontinuous  {losses^on  of 'tbebuid  0 
t<>  eonstitute  a  statutory  title.     For  about  oneJiaif  ef  ibe 
seven  years  he  was  not  in  the  oecupaocy  of  the  pfeeitdaes. 
•;  And  prebabiy  his  'marriage,  at  the  end  of  tiiHt  ..tioie,  deter* 
*'  mined  lii(n  to  resume  the  possession  of  thie  land^  wbtek  otWf 
yise.  he  would  have  abandoned  alt<)ge(b^*    Intenlmi  to 
..epptinue  t^e  po^aedsion  pf  the  land  oaa  onijr  be  dtomoaativtad 
^  tEe  acts,  whioh  are  open  and  potorious.    Tb^  wa'  ooft  to 
.  be  proVen  by  the  seoret  or  avowed  purposes  <^ 'tbe  elflftMnt. 
.  ^lese,  ttnaft^nded  with  netiffieos  «c^,  amioutt  fanolluag} 
bat  hereno  sqoh  intention^  evdi,  Was  proven.    Ve  Ihuik'tbe 
'  Judge  should  hiive  ^given  the  chaige  aibed^  witbottt  qeaBfip 
.'«»ti{](ii,  4Qd  ^at  the  uudispoted  ^ifaela  in  thk  ^oase  4i^  «al 
^iaooonti'  h)  JaWi  to  adve^  poossssioiv 
'    liCf  tbe  judfipent be reyecapd.  -a       /  *'^'^.  • 


L}rveh  v»*  Wr«Tjr,  •• .  .  ^: 


I 


t  • 


.l»«l»l»l|Hll  l|  III  .^1  ■  '■«!  II  I,         1  ^*.  ■  »^  'Mill         »        .        » J  ^^Jfc 

'     '     ' 

S3  Lynch,  plaintiff  in  error,  w.  Susajc  I^^ivblV,  and 

another,  defendanta  io  error.  i  '  ^  * 

a  quettioD  of  tbt  Mlr^Qoy  or  InsoHenc^r  of  an  iaUstete'f'*.  /    • 

he  retttni  of  ll^  qoanltiy^  kind  and  Yalnfi  of  hU  taxable  piop*  > 

ide  hj  hiiDf  in  tbt  year  of  hU  death|  to  the  Receiver  of  Tax 

.  is  competent  and  admissible  evidence.       '* 

diet  of  8  JB174  npon  an  issue  of  fact  &1rly  sobtnitted  to  tirami 

evideoee  wu  addoced  6ti  both  gidee,  aad  no  error  of  liiir  com- 

'f,  will  net  be  dfitilrbedy  especially  when  the  Jndge  who  ^Ml 

8  satigfied  with  the 'finding.  '  ^  '«V   ' 

le  application  of  a  widow,  (or  administtation  on  the  estate  of    *.    •  \  . 

ised  botband,  fa  caveated  on  the  ground  that  the  estate  is    "  -    ^ .  ^ 

and  th^  inioWency  depends  npon  the  aotrenoy  of  divatt  r  .,  'V  . 

the  intestatei  or  npon  the  validltj  of  the  intestate's  titM  to.     *;•* 
eld  by  him  at  the  time  of  his  death,  bnt  clahned  by  strangen^    •  ;••  / ' 
he  validity  of  disputed  claims  against  his  estate,  or  upon 
ui  questions,  insolvency  should  not  be  recognized  as  a  sof^       ■  •     ! 
jnd  of  caveat  against  the  olidm  of  the  widow,  and  faieir^gl* 
administration. 

>se  for  the  administration  of  an  estate,  between  the  widow 
irat-law,  and  a  creditor  of  the  intestate,  whose  debt  is  dk- 
ho  seta  op  a  claim  to  property  of  which  the  intestate  died 

a  fortiararii  where  he  claims  in  both  characters,  thw 
>e  preferred,  nOtwithltaading  the  alleged  tneolvenfey  of  ih# 


■.  •  • 


>   •♦ 


•  1 
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-.  • 


•••  •:: 


»•  «• 


•  *  • 
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« « 
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V  of  an  intestate^  teeking  the  administration  of  her  has* 
?^  join  with  herself  in  the  application,  one  of  aeknowl- 
f  and  capacity,  hairing  no  personal  interest  in  the  estatCi  ', 
ting  a  portion  of  the  ereditore,  they  jointly  will  be  pro*'' 
editor  haviiUK  a  large  claim  and  snstained  by  other  crodi*'. 
the  estate  be  solvent  or  insolvent. 

1  for  administration  and  caveat  thereto.    Tried 
on.  Itsbson  L.  Harris^  at  tbe  March  Term/ 
(am  Superior  Court* 

Safldn  Lively,  the'widow  and  sole  heiir  of  Im 
Lnd^  applied  to  tha  Ordinary  of  Putnam  coun^ 
fidministMtioli  on  i^is  estate, .  She  joined  an 
^,  of  abtlitj  and  good  obarac^ri  (who  i^t^ 
a  of  the  creditejtt  of  th«  deoeaaed^)  vrth  her 
on.  .    ■      '  '■  •  •» 

an  W0  eay^Mdkt^ffbiirtlief  of.tfaedteMM^ 
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■  - •. -•• . '. ^.•::'>.;  •-,::■  ••, ,wixMi.M><>;...:.-;  \  .•;.  >•;•;' 

'    .    *      '^'       ,»    .    ■v^*!.**,'**,^,   '  i^"--*'y-<»'%  ;     «  !>    ■    p     ;■■■..■  — I  .  mmff.  g^itfgm  ^ftumt   n^  »iji 

:  *  /   "  M  tiaf  gi^od,  that  be  ^  a  Iait(e:^r64ttor  of  tXub  csta^atMl 
\   . '  •.  '.^that  tli«  aama  being^  inBofficient  to  discharge  (he  debts  oat- 
*  ]iiti|0didg  ttgBtBBt^  ]tf  the  i applicant  had  do  iuUk9Bi .  so.  tlie 
"tstale,  and  that  tMrabre  h^  tha  oavi^r,  yma  eol&lad,  hi 
• '  i     ^^^^»  ^  ^1*^  adoaiiilatratkm  in  prefcMMB  le  the  af^Iraant^ 

•  The  Ordinary  ruled  against  the  caveat^  and  granted  lettm 

V  of  adpulniatration  to  the  nfi^ow  and  her  associate  .applicaaL 

.';•  ;:':'From  thia  deeiaioa  the  eayeator  appealed  to. th^  Bsfieriar 

*  *  ^  *  Onirt,  ai^  the  trial  reaalted  in  an  aftrmwftae  <^  tKe  jodg- 

iMnt  of  the  Ofdinarv,    •     ' 

\\\    r      The.  caveator  now  proseeates  this  writ  of  error  'to  nsY^ 

/;  V'  ^  ^  The  opinion  of  the  Conrt,  as  piohounoed  by  Jirs-  JMbe 

"  '  /:l'\   'Jenkins,  oon tains  all  the  facts  necessary  to  a^  deaar  vmder- 

dta&ding  of  the  qaeations  made  and  i^dja^tcated  in  the  caae, 

"*  .asod  iberefore  the  Beporter  deems  a  further  ^altm^^  an* 


.••  t 
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->  for  plaintiff-  in  error.  ' 

■  »  • 

*)  for  deitediMiik  in  enor.^ 


Sjf  ths  (hurt. — JexkinS)  J.,  ddivering^e.  opinibii;  , 


\"  Thk  was  a  contest  jbr  tbe^  adminiatr«tip&  ij£  aa  l^BBtaifiaV 


•<•    •     ; 


I,     v' 


*;* .  /eatate,  between  his  ?^idow  (#ho^  trnder  oar  tAklMe  i^T^^dSHri- 

/:*    />    .'^rations  waa  •bis  sole  heir-at-law»  there  bebig  lui'^Mtt^tfi^ 

'\  ;./.-•.  *'>yfdiildy)  and  an  attbrney  .at  law,  repvfi^ta&Bg  owii|^|l  ^vtditori 

\'c£  thb  mtestate^  applying  jointly  for  the-admltiii^ralfcon^^ 

a  brother  of  the  intestate,  who  is  a  laegs  icsediton  MnA^mwm^ 

.]]•,'  ■  /^ '  V '  tb<i  daim  of  .the  widow  |br  l«ttei«  of  admioistration^  <itr  tlic 

.  gv^qnd  tfakt  the  6»tt(te'i»  'iai»i^i«W»  :tai>j^»  ihijgftyt  »ot 

'  •     Tl|«  jbbt  of  Uie  ioaBl  v«|i<9'«f ,  tb«»><M|i»Ub#fA  4MK^M|tf  4» 

7    tbe  bnul  of  thft««pe>  tbe8a(k«f^OMU;tii^4ifjpl|l  ^Mfi  lk» 

C!qaKtor<MiMi]r.    The  jiwjr  .l^ilMi^Ai)^^,t)«|CSfcw< 

•.-  •.  ^.■. ,    ....■•••/>•     •,*....,-,•..*.*•:     ;  .■     .     .    • 
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Lynch  vs.  Livelj. 

« 

ids,  which  motion  was  refused,  and  he  excepts  on  eaoh 
d. 

support  of  the  alleged  insolvency  of  the  intestate,  the 
or  had  offered  evidence  of  the  property  and  its  value, 
)f  the  former  died  seized,  and  of  the  amount  of  bis 
?dne8S. 

ebuttal,  by  way  of  proving  that  the  property  of  the 
cl,  at  the  time  of  his  death,  all  of  which  had  gone  into 
(Is  of  the  caveator,  and  so  continued,  was  greater  than 
d  from  the  evidence  adduced  by  the  caveator,  ihe 
is  offered  the  return  made  by  the  intestate  of  his 
iroperty  to  the  Receiver  of  Tax  Returns  in  the  year  of 
1.  This  evidence  was  objected  to,  but  admitted  by 
t,  and  this  ruling  is  one  of  the  grounds  upon  which 
al  was  asked. 

IIS  evidence  competent?    It  was  a  statement  made 

testate,  under  oath,  of  the  kind  and  value  of  his 

operty  immediately  preceding  his  death.     It  is  now 

the  purpose  of  augmenting  the  estimated  value  of 

He  may  be  supposed  to  have  known  better  than 
of  what  that  estate  consisted.  He  was  stating  its 
nd  value  for  the  assessment  of  his  tax  dues,  and 
the  estimate  the  heavier  his  burden  of  taxation, 
•etent  knowledge  in  the  premises,  acting  under  the 
jf  an  oath,  and  restrained  by  considerations  of 
terest  from  making  an  over-estimate,  we  think 
e  competent  and  reliable  for  the  purpose  aimed 
rtainly  better  evidence  as  to  the  quantity  of  the 
hat  upon  which  the  objector  rests  his  case,  viz : 
entory,   when  acting  under  letters  testamentary 

revoked.  A  new  trial  was  asked,  secondly,  on 
hat  the  verdict  is  unsupported  by  evidence,  and 
md  decidedly  against  the  weight  of  evidence. 
3  upon  which  the  plaintiff  in  error  rested  hte 
I  us  of  a  very  unsatisfactory  character.  Much 
lis  own    creation,  prepared,  it  is  true,  without 

being  put  to  this  use,  but  still  prepared,  and 
ion  of  law  intended,  in  certain  contingencies,  to 
.xrx — 37. 
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he  used  by  others  against  him ;  his  interest,  therefore,  was  to 
diminish  the  quantity  and  value  of  the  estate.  Now  in  qaite 
a  different  sCpntingency  he  seeks  to  use  it  against  others,  but 
still  with  a  view  of  reducing  the  apparent  value  of  the  estate, 
in  support  of  his  allegation  of  insolvency.  It  seems  to  have 
come  in  unresisted.  There  exists  a  misunderstanding  between 
the  opposing  counsel  as  to  the  terms  upon  which  it  was  admit- 
ted, and  the  effect  which,  by  consent,  it  is  to  have. 

For  the  plaintiff  in  error,  it  is  insisted  that  by  consent  it 
is  to  be  taken  as  true,  whilst  on  the  part  of  the  defendant  it 
is  maintained  that  it  was  permitted  to  go  before  the  jury 
only  for  what  it  was  worth,  subject  to  be  impeached  for  any 
defect  apparent  upon  its  faoe,  or  to  be  contn^dicted  by  other 
evidence.  All  that  appears  in  the  record  on  this  point  is, 
that  it  was  admitted  by  consent  without  a  specification  of  the 
terms  of  that  consent. 

The  Court  below  seems  not  to  have  regarded  it  as  conclu- 
sive upon  the  fact  of  insolvency.  He  admitted  rebutting 
testimony,  although  objected  to;  he  charged  the  jury  to 
inquire  from  the. evidence  into  the  truth  of  that  allegation. 
Having  charged  the  jury  upon  the  legal  questions  (the  effect 
of  the  intestate's  insolvency  in  the  pending  issue)  in  favor  of 
the  caveator,  he  afterwards  refused  to  disturb  the  verdict,  on 
the  ground  that  it  was  unsupported  by  the  evidence.  Under 
all  the  circumstances  we  are  constrained  to  do  the  like,  im- 
puting no  fraud  to  the  caveator,  but  simply  weighing  his 
evidence  in.  the  scales  of  law,  and  carefully  avoiding  any 
invasion  of  the  province  of  the  jury*  The  verdict  is  further 
impeached  as  being  contrary  to  law.  To  fix  this  taint  upon 
it  we  must  assume  that  satisfactory  proof  was  made  of  the 
intestate's  insolvency,  for  upon  that  fact  the  caveator  rats 
bis  right  in  law  to  the  administration  in  preference  to  the 
widow.  This  point  we  have  considered  and  determined 
adversely  to  the  plaintiff  in  error.  But  as  the  bill  of  excep- 
tions does  make  the  question,  whether  or  not  the  insolvency 
of  the  intestate  giyes  to  a  creditor  a  right  to  the  administra- 
tion of  his  estate  superior  to  that  of  his  next  of  kin  and 
heir-at-law,  and  as  this  question  has  been  argued  at  length,  it 
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be  proper  to  adjudicate  it.  In  doing  so^  however,  we 
'  not  go  beyond  the  question  made  by  the  cfrcumstanceB 
i'ls  case.  We  do  not  now  rule  that  under  all  circum- 
es  (e.  g>f  the  admitted. insolvency  of  the  intestate)  the 
it-]aw  shall  be  preferred  over  a  creditor  in  a  contest  lor 
listratioD. 

I.  But  we  hold  that  in  cases  of  donbtful  insolvency, 
iiog  upon  the  solvency  of  divers  debtors  of  the  intes^ 
r  upon  the  validity  of  intestate's  title  to  property,  held 
1  at  the  time  of  his  death,  but  claimed  by  strangers, 
1  the  validity  of  disputed  claims  against  his  estate,  or 
kc  doubtful  questions,  insolvency  should  not  be  recog^ 
9  a  sufficient  ground  of  caveat  against  the  claim  of  the 
law  to  the  administration.  In  such  cases  the  Court 
e  led  into  the  trial  of  issues  too  various — of  issues^ 
of  which  can  properly  be  tried  unless  a  qualified 
tative  of  the  intestate  join  in  them, 
case  cited  from  R.  M.  Charlton's  Beports,  17,  there 
have  been  no  contest  upon  the  insolvency  of  the 
[t  is  treated  by  the  Court  as  an  undisputed  fact, 
vin  vs.  H.  M.  Procurator  General,  3  £ng.  EccL 
he  intestate  had  been  drowned,  and  his  wife  with 
!  was  a  bastard,  and  of  course,  had  no  collateral 
Q  left  no  children.  A  Creditor  applied  for  admin^ 
setting  up  a  large  demand,  and  showing  effects 
lounting  to  one-tenth  of  the  debt.  No  opposition 
e,  the  Court  said,  *^  that  in  strictness  the  represen- 
e  wife  ought  to  have  been  cited,  but  as  the  prima 
rnption  of  law  was,  that  the  husband  survived^ 
property  was  small,  and  the  debt  large,  the  decree 

\  caation  here  expressed  by  the  Court^  we  may 
^e  judgment  would  have  been  had  the  wife  sur- 
sted  the  right  of  administration,  and  called  iiv 
validity  of  the  creditor's  claim. 
vs.  ^eedham,  2  Eng.  Eccl.  B.,  189,  there  was  a 
Iministration  between  the  widow  (who  had  mar« 
id  a  brother  of  intestate,  claiming  to  be  creditor 


680         SUPREME  COURT  OF  GEORGIA. 

Lynch  V8»  Liviely. 

<         ■■  ..  ■     , 

to  an  amount  nearly  equal  to  the  value  of  the  estate.  His 
claim  was  d^niec}  hy  the  widow,  or  rather  bj  her  who  bad 
been  the  widow  of  the  intestate. 

The  case  is  very  similar  to  this,  eitcept  that  in  this  case 
the  surviving  wife  is  a  second  time  a  widow,  being  at  the 
time  of  her  application  and  now  a  feme  sole. 

In  that  case  the  Court  granted  the  administration  to  the 
surviving  wife,  and  under  all  the  circumstances,  thought  the 
claim  of  the  brother  weakened  by  the  relation  of  creditor  to 
the  deceased,  set  up  by  him. 

.  Touching  this  debt.  Sir  John  Nicho'U  says :  "  The  parties 
here^  then,  are  distinctly  at  issue,  and  this  being  a  question 
purely  extrinsic  and  collateral,  is  one  into  the  merits  of 
which  most  assuredly  this  Court  will  decline  to  enter.  But 
the  brother  having  disputable,  or  at  least  disputed  claims, 
upon  the  intestate^fi  property,  is  a  circumstance  rather  adverse 
to  than  in  favor  of  his  pretensions  to  the  administration,  in 
n^  view  of  the  case.^' 

3d.  This  brings  me  to  say,  that  we  hold  farther,  that  in  a 
contest  for  the  administration  between  the  widow  and  sole 
heir-at-law,  and  a  creditor  of  the  intestate^  whose  debt  is  dis- 
puted, or  who  sets  up  a  claim  to  property  of  which  the  intes- 
tate died,  seized,  and  a  fortiorariy  where  he  claims  in  both 
characters,  the  widow  will  be  preferred,  notwithstanding  the 
alleged  insolvency. 

'  Agaid,  we  hold  that  if  the  widow  of  an  intestate  seeking 
the  administration,  join  with  herself,  in  the  applicatioui  one 
of  acknowledged  probity  and  capacity,  having  no  personal 
interest  in  the  estate,  but  representing  the  wishes  and  inter-' 
ests  of  a  /portion  of  the  creditors,  they  jointly,  will  be  pre- 
ferred to  a  creditor  having  a  large  claim  and  sustained  by 
other  creditors,  whether  the  estate  be  insolvent  or  not. 

In  any  and  every  view  of  this  case,   we  are  satisfied 

with  the  result. 

Let  the  judgm^t  be  affirmed. 
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X  Maddox,  plaintiff  in  error,  vs.  The  State  of  G£x>b-* 
oiA,  defendant  in  error* 

le  prevalence  of  public  excitement  against  the  accuBedi  in  tbe 

iitj  where  the  act  was  coiAmitted,  added  to  other  caasee  whick 

ht  be  deemed  insuffici'ent  in  themselvea,  may  well  tarn  the  scale  in 

•r  of  a  motion  for  a  dontinaance. 

is  the  daty  of  this  Ooart  to  see  that  the  trial  of  a  crimiodl  caM 

I  not  be  precipitated,  whilst  the  principles  of  justice  require  a 

[)onement    The  continuance  asked  for  in  this  case  should  have 

granted. 

iror  who  has  a  fixed  opinion  as  to  the  guilt  of  the  aocused,  thoagfi 

;d  from  hearsay,  is  incompetent  to  try  a  criminal  ^ase. 

facts  of  this  case  discussed,  with  refereqce  to  their  bearing  qn  tbe 

ioDS  decided. 

ctinent  fur  murder^  in  Jonee  Saperior  Court,  Tj;ied 
Ill's  Honor  Judge  HABgis,  October  Term,  I860.     . 

plaintiff  in  error  waB  indicted  for  the  crime  of  mur- 

1  being  put  upon  his  trial,  was  colivicted. 

ri  his  caAe  was  called,  he  moved  to  continue  the  same 

grounds,  which  the  presiding  Judge  overruled  and 
isel  excepted. 

ng'  the  sdection  of  a  jury  to  pasft  upon  the  case,  the 
^  Judge  decided  a  juror  competent  who  avowed  on 
dire,  a  fixed  opinion  as  to  i.he  guilt  of  the  accused 
rsa^,  and  the  prisoner  excepted. 

the  verdict  of  conviction  was  render^,  counsel  fol!r 
>ner  moved  for  a  new  trial,  which  was  refused,  and 
exeepted,  and  asks  a  reversal  of  the  judgment  on 
nd   of  alleged  •  error  in  the  rulings  and  decisions 

I  one  of  the  cases  that  were  burned,  and  the  Be^ 
jDable  to  find  the  record,  to  give  a  fuller  statement 
e,  and  therefore  refers  to  the  opinion  of  the  Courtj 
y  expounded  by  Mr.  Justice  Jenkins,  in  which  a 
*   statement  of  the  questions  in  the  case  may  be 


,  for  plaintiff  in  error. 

,  (Solicitor  General))  contra^ 
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By  the  Court. — Jenkins,  J./  dlsliyering  the  opinion. 

This  was  a  case  of  indictment  for  murder,  and  conviction. 
The  defendant  moved  the  Court  for  a  new  trial,  on  numer- 
ous grounds,  all  of.  which  were  overrule,  i^nd  the  de&ndant 
excepted.  W^  deem  it  unnecessary  to  consider  more  than 
three  of  these  grounds. 

Ist.  It  is  alleged  that  the  Court  below  erred  in  refusing  to 
continue  the  case,  upon  the  showing  made  by  the  defendant. 
This  showing  presents  two  causes  for  continuance:  1st.  The 
recent  commission  of  the  homicide  charged,  (less  than  two 
months  having  elapsed  between  the  killing  ,and  the  trial,) 
and  the  prevalence  of  a  degree  of  excitement  in  the  county, 
agaiiCist  the  accused,  whicl:f  rendered  it  unsafe  for  him  to  go 
to  trial  at  that  term  of  the  Court. 

The  affidavit  of  th6  accused  on  this  subject  is  very  distinct, 
and  he  ofibred  to  corroborate,  it  by  the, affidavits  of  .two  of 
hi^  couosel.  These  latter  the  Court  refused  to  consider, 
because  the  proposed  affiapts  resifl^  out  of  the  county  of 
Jones,  at  the  same  time,  holding  the  accused  to  the  adduction 
of  evidence,  other  than  his  own,  of  the  excitement  in  the 
public  mind. 

This  latter  requisition,  however,  was  subs^uently  aban- 
doned by  the  Court,  an<l  the  contimiance  on  this  ground 
refused  upon  the  authority,  of  a  decision  of  this  Court  in  the 
case  of  Thompson  vs.  The  State,  24  Qa.  K,  297.  (See  page 
3Q3.)  Jn  that  case  this  Court  held,  that  since  the  passfige  of 
the  Act  of  1856,  providing  additional  .an4  'thorough  tests  of 
the  competency  of  jurors,  there  was  little  danger  to  be  appre- 
hended by  those  charged  with  crime,  from  unfriendly  excite- 
ment in  the  public  mind,  and  th^^- the  existence  of  such 
excitement  was  not  of  itself  a  sufficient  showing  £>r  a  con- 
tinaanoB  of  a.  criminal  case. 

In  the  case  of  Thoo^as  vs.  Th^  State,  27th  Georgia  Re- 
ports, 287,  it  was  ruled,  '^that  popular  excitement  otoi^  is 
not  sufficient  to  procure  the  continuance  of  a  cause,  exoepi 
'wnder  exbra/ordinary  eircumstanoes.''^  We  are  not  prepared  to 
say  that  the  affidavit  of  the  accuaed  in  this  daae  Aom  any 
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ordinary  degree  of  popular  excitement,  or  any  extraor- 

Y  circumstaficte  likely  to  swell  that  excitement  to  a 
i  bevoDd  what  usually  results  from  homicide,  ^or  can 
7  that  had  this  been  the  only  showing  for  a  obntinuaiice 

uld  have  receive^  the  favorable  consideration  of  the 

«  • 

n  which  it  was  presented,  however,  it 
ortftj  of  consideration.  In  all  cases,  in  which  this 
5  superadded  to  others^  if  the  Court  have  a  doubt  of 
ici6ncy  df  those  other  causes,  this  one  may  very  prop- 
rn  the  scale  in  favor  of  the 'motion  to  continue,  eveft 
there  bie  shoVn  no  ^'extraordinary"  circumstances, 
understand  to  be  the  effect  of  past  rulings  on  this 
and  I  should  be  very  )*elnctant  to  ^e  the  fbtce  of 
lowing  further  diminished.   ' 

he  affidavit  for  continuance  under  consideration  went 
*ther.  lit  alleged  that  before  he  shot  deceaseVl  he  had 
>een  shot,  as  he  then  and  still  believed  by  deceased, 
ic  is  unable  to  prove  this,  and  uninformed  as  to 
bystanders,  who  were  numerous,  know  of  the  6ir- 
s,  by  reason  of  his  arrest  on  the  day  following  that 
nicide,  his  continued  confinement  in  jail  ev^r  sihcej 
ty  from  poverty  to  employ  counsel  to  prepare  his 
his  lack  of  a  frient}  to  perform  that  service  for 
he'bfelieves  dfligertt  inquiry  would  bring  to  light 
who  actually  shot  him  f  that  the  bill  of  indict- 
>een  fbuad  against  him  at  the  pr^ent  term,  and 
d,  by  the  charity  of  •others,  been  provided  with 

Y  since  its  commeneethent.  '  '  •  ' 

*t  below  held,  that  because  the  accused  had  resid- 
eigbbarhood  a  father  and  a  brother,  he  mighty 
^\r  insirumentalitf,  tavfe  prepared  Tiis  'case  for 
his  confinement.  But  her  nwears  positively 'that 
i^nd  to  do  this  office  for  him.*  The  existehbie  of 
hip,  Teferred  to  'by  tfre  Court,  does  not  negative 
t  in  the  affidavit,  atid  the  close  confinement  .of 
Biclc  and  sore  from  his  wouiids  the  whife,  relfe\ies 
i  ixnptttation  of  Uch^; 
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He  alleges  that  he  had  been  sorelj  wounded  before  he  fired, 
by  whom  he  does  not  positively  kno^,  but  that.  he.  then  ' 
believed)  and  still  belicfves,  that  he  was  returning  the  fire  of 
his  assailant,  and  that  with  further  time  he  will  he  able  to 
procure  proof  of  it.  It  is  objected  that  he  .names  no  absent 
witne^  by  whom  he  expects  to  be  able  to  prove  the  fact.  But 
this  is  not  an  .application  for  a  continuance^  because  of  the 
absence,  of  a  knowa  witness  to  prove  a  particular  &ct,  nor  is 
the  absence  of  a  known  witness  th^  sole  suffipient  ground  for 
a  continuance.  The  ground  of  application  is  the  existence 
of  a  fact  important  to  his  defence,  of  which  he  believes  there 
were  w;itnes8eB  who  m^  be  ascertained,  but  whom  he  has 
thus  far  been  junabl^  to  ascertain^  for  reasons  clearlj  stated. 

This  is  .bis  case.  The  175th  section  of  the  14th  division 
of  the  Penal  Code  provides  that  "  every  person  against  whom 
a  bill  of  indictment  is  found,  shall  be  tried  at  the  term  of 
the  Court  the  indictmept  is  found,  unless  the  absence^of  a 
material  witness  or  witnesses,  or  the  principles  of  jtutiee 
should'  require  the  postponement  of  the  trial,  and  then  the 
Qourt  shall  allow  a  postponement,  etc.  Now,  taking  this 
affidavit  to  bo  true  in  fact,  {and  the  law  .does  not  permit  a 
trav^e  of  it,)  we  think  the  principles  of  justice  perempto- 
rily rec^uised  a  postponements 

But  again,  in  Allen  vs.  The  State,  10th  (iti.  R.,  85,  this 
Court,  held  that  ^^  a  party  who  is  conscious  pf  his  inqocenoei 
slM)ald  not  be  compelledi  to  incur  the  expense  and  labor  of 
procuring  testipipny  until  there  is  a  b\ll  found.  Under  this 
ruling  )iad  the.accuse^  known  of  a  witness  by-  whom  be 
could  prove*  the  fact  in  question,  had  he  failed  to  subpoena 
him  before  bill  found,,  and  had  he  in  consequence  thereof 
been  unready  for  trial,  his  showing  would  iiAve  been  good. 
How  much  more  when  he  aweigrs  that  he  believes  the  hct  to 
exial,  and  that  there  are  witnesses  who  know  i^  but  thai 
circumstances  beyond  his  control  have  preveojted  the  invoBti- 
gati9ii  and  inquiry  nece9sary  to. their  asoevtainment*     * 

We  coqamend  the  zeal  and  fidelity  with  whjoh  our  breth* 
ren  of*  the  Circuit  Bench  resist  unnecessary  deli^s  in,  the 
administration  of  penal  justice^  and  we  know  well  how  ofleo 
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lelajs  are  sought  at  their  handsi  but  we  know  that  this 
laj  becomo  a  virtue  iu  exoeas,  aod  it  .is  our  bounden 
$0  far  as  in  in  lies,  to  see  that  even  an  honest  and 
tened  £eal  in  the  public  service  shall  no^  precipitate  the 

*  a  case  whilst  "  the  /principles  ofjudiee  require  a  post^, 
r\tP  CoDoeoting  the  two  grounds  of  this  showing  we 
x\y  o{  opini^Q  it  i^hould  have  been  allowed. 

riie  next  ground  of  error  is  the  ruling  that  the  juiror 
was  competent.  It  seen^  that  to  the  first  question 
ded  to  this  juror,  under  the -voir  dirtj  he  failed  to 
categorically,,  but  replied,  '*  I  have  foroied  and  ox- 
in  opinion  (as  to  the  guilt  or  intiocence  of  the  pris- 
m  bearaajv"  This  was  not  such  an  answer,  nor  in 
%  as  the  statute  conteanplatpa.  It  presented  a  ease 
.embarrassment,  and  it  seemed  to  be  conoeded  on  all 
further  interrogation  to  the  san^e  point,  before  pro* 
tlie  remaining  questions,  or  disposing  of  .the  juror, 
r..  The  Court  permitted  the  counsel  for  the  accused 
ad  this  question,  I9  the  opinion  you  have  formed 
ssed  from  hearty  a  fixed  opinion?  Ha  replied. 
Here  coun^l  for  the  accused  insisted  that  the  juror 
idjudged  inoompetent.  But^  the '  Court  deemed  it 
pply  still  another  test,  And  put  to  the  juror  thl^ 
Would  or>  would  nob  your  opinion  yield  to  testi- 
3  70U  or  not  think  Ihat  you  could  do  justice  to 

•  r'  To  which  he  replied,  "  I  thipk  I  could,  but 
her  ^et*  off/'  The  Court,  after  propounding  the 
)ry  questiobs,  and  repeiving  answers,  declar^  the 
tent,  aod  he  was  put  upon,  the  priao^er,  and 

challenged.    *.  .    ^ 

last  %GSt  applied  by  the  Court,  aside  from  the 
3r  ?  Mere  was  a  juror  declaring  that  be  had  a 
whicli  he  had  expressed,  not  indeed  ^'rfrom  bavr 
crinoe  oommitted,  or  from  having  heard  any 
e  evidence  under  oath,''  as  expressed  in  the 
:ill  «  Jix^  opinion*  With  this  state  of  mind 
the  X^ourt  would  not,. and  did  not,  put  him 
»oAer-.     Supposing  this  ^* fixed  opinion^^  to  be 
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adverse  to  the*  prisoner;  {as  indeed  the  form  of  the  next  qaes^ 
tioa  indicates  that  the  Conrt  understood  it  to  be,)  bow  &r 
does  the  most  fav^orable  ;re8ult  of  the  next  'test  remove  the 
difficulty?  The  doctrine  of  the  law  is,  that  **  every  man 
aoCQsed  of  crime  is  ptedumed  !nno6ent  until  he  is  proven 
guilty."  Surely,  no  just  civilian  would  expunge  or  qualify, 
this  principle.  Taking,  then,-  for  our  guide  this  principle, 
what  is  the  state  of  mind  prbper  to  a  jur6r  entering  upon  a 
trial  ?  Clearly  such,  that  beftre  he  could  inwardly  resolve 
that  the  accused  wa^  gnilty,  there  must  be  submitted  to  him 
proof  of  his  guilt.  In  what  state  of  mind  does  this  juror 
answer  to  the  Court's  question  show  him  to  have  been?  Suth 
that  he  lirmly  believed  the  prisoner  guilty,  but  might  by 
possibility  be  convinced  that  he-  was  innocent.         ^ 

He  should  have  been  without  opinion ;  he  bad  fixed  opin- 
ioti.     He  dhottld  have  presumed  the  accused  innocent ;  he  be* 
lieved  him  guilty.     Ris  mind  should  have  demanded  proof 
of  gmU  to  restrain  him  from  dcqnitting-^it  l<i  fact  demanded 
proof  of  innocence  to  i^estrain*  him  froilt  convicting.     If  one 
pefson,  so  minded,  might  be  placed  upon  a  jury,  twelve 
might,  and  there  the  onus  would  be  upon  the  accused,  and 
not'  upon  the  State.     It  is  argt&ed,  that  a  fittr  construction  of 
the  statute  requires  that'  the  juror  should  not  be  set  aside  «■ 
incompetent  by  reason  of  his  answer  to  this  first  question, 
unless  the  answef  disclose  that  he  has  '^formed  and  expressed 
an  opibion '  from  havinff  seen  the  crime  committed,  or  'from 
having  heard  a  part  of  the  evidehee  under  oaffi.    But  let  ofi 
look  into  the  (Spirit  of 'the  statute.    Are  its  requisitions  satis* 
fifed,  by  a  categorical  answer'  in  the  negative,  to  that  qnes* 
tion?    Is  he,  therefore,  declared  to  be  competent?    No. 
The  statute  requires  that  still  other  quastions  should    be 
propounded,  probing  deeper  the  state  of  liis  mind.    Liet  us 
look  again  in  this  View,  to  tbb  condition  of  the  Juror's  mind, 
wh^  he  had*  answered  the  questions  of  the  Conrt,  and 
before  the  second  and  third  statutory  questions  had  been  pro* 
pounded.    He  had  a  ^' fixed  opinion,  which  fftiffht  yieUI  to 
evidence;  he  thought  he  could  do 'justice  to  the  prisoner.'^- 

With  this  avowal  of  a  fixed  opinion,  was-itnot  a  moclc€!ry 
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the  two  taext  suoo^iifg  statntory  x}ue6tioii9y  vie : 
J  resting  on  your  mind  any  bias  or  prejudice  for 
the  prisoner?  Is  your  mind  perfeetly  impartial 
e  Slate  and  the  aoousadf  If  fixed  opinion  be 
9/  mindf  I  would  like  to  bear  a  full,  satisfactory 
)f  the  word -bias.  Lexicographers  define  it  **% 
be  Blind — a  prepossession/'  But  it  is  said,  the 
t^  answered  both  those  questions*  satisfactorily, 
does  not  disclose  that  he  did  so,  but  we  nlust 
did,  or  the  Court  would  not  have  put  him  ujKm  . 

• 

wering,  charity  to  the  juror  requires  us  to  pre- 
le  did  not  understand  the  questions  he  answered, 
practical  test  the  othei*  way.  What  sane  man, 
triors,  under  a  capital  charge,  would  have  taken 
hen  pot  upon  him  ?  It  was  not  then  a  question 
discretion ;  he  was  undeir  an  imperious  necessity 
lie  juror.  To  put  such  a  juror  upon  a  prisoner 
Igment,  equivalent  (though  certainly  not  intend- 
g  him  one  of  the  peremptory  challenges  allowed 

mean  tb  say,  by  any  means,  that  if  a  juror  give 
ati  ve  answer  to  the  first  question,  it  is  the  privi- 
.ecuaed,  then,  to  inquire  whether'  or  .not  he.'has 
cpressed  an  opinion  from  hearsay. 
?  has  presci'ibed  the  question  intended*  further 
apetency.' 

say,  that  a  juror,  when  asked  the  first  question, 
ows  an  opinion  formed,  fixed  and  expressed, 
of  those  stales  of  the  idind,  the  existence '  of 
>nd  and  third  statutory  questit)ns  were  intended 
er,  and  upon  the  entertainment  of  which,  the 
33  "  he  shall  be  set  aside  for  eaUseJ'  We  do 
who  declares  first,  *^  that  he  has  a  fixed  opiftioit 
or  fnnooeneeof  the  accosed,'''  and  then,  ''that 
on  hie  raind  no  bias  of  pr^udice  for  or  against 
id  that  his  mind  Is  perfectly  impartial  Between 
the  accused/'  evinoes  a  mental  or  moral  obli* 
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qulty,  either  of  which  unfits  him  to  be  a  trior,  ;<vhere  truth 
19  Bought  after  as  a  guide  in  the  administratioQ  of  justice. 
.  4th.  As  this  case  mast  be  rertried,  we  shall  not  express 
any  opinion  regarding  the  conformity  of  the  verdict  to  the 
law  and  the  evidence.     We  may  say,  however,  that  it  is  a 
very  peculiar  case.    We  find  in  the  record  do  evidence  of 
express  malice  eniertained  by  the  slayer  toward  the  slain,  nor 
yet  of  any  injury  done,  or  provocation  given,  by  the  slain 
toward   the  slayer.    A  quarrel   had   been  progressing  for 
hours  between  other  parties,  with  which  it  does*  not  appear 
that  either  of  these  had  interfered,  save  to  make  peace.    No 
act  done,  no-  word  spoken,  *  by  either,  would  identify*  him 
with  the  one  or  the  other  belligerent  party ;  yet  just  as  the 
latter'  have  proceeded,  within  a  hou^e,  from  words  to  a  cqd- 
flict  with  deadly  weapons,  the  accused  standing  quietly  vt^- 
(nU.the  Aou«€,. looking  in  another  direction^  receives  a  painful 
gun  shot  wound;  tuiming  quickly  to  the  direction  whence 
the  shot  came,  he  sees  the  deceased  jtx)ming  out  of  the  boose, 
(the  sc^ne  of  combat)  apparently  unarmed,  and  immediately 
fires  upon  him,  inflicting  a  mortal  wound.     Scarcely  has  the 
deceased  fallen,  when  the  accused  receives  another  fire,  dis^ 
tributing  sixty -shot,  quite  of  a  different  kind  from  the  first, 
over  half  his  person,  and  falls  wounded,  but,  not  mortally, 
yet,  no  part  of  the  evidence  discloses  from  whom  or  where- 
fore the  accused  received  either  fire.    It  is  very  certain,  that 
deceased  did  not  deliver  th^  }a6t,  though  it  is  quite  probable 
he  may  have  delivered  the  first.    I  believe  theve  is  no  di&- 
putQ  as  to  any  fiict  to  .which  I  have  adverted ;  at  all  events, 
we  so  pnderstood  the  evidence.    We  are  strongly  impremed, 
that  there  are  important  facts,  (probably  susceptible  of  proof,) 
part  of  the  res  gestce,  not  yet  developed.     Whether  they  ftver 
will  come  to  light,  and  if.  so,  what  influence  they  may  acert 
upon  the  prisoner's  fate,  whangs  in  doubt,  but  theimpreauoa 
stated,  carries  our  mjnd  irresistibly  back  to  the  question  of 
continuance,  and  we  are  cgnstraijied  to  exercise  oor  legal  dis» 
cretion  by  remanding  this  case  for  apother  trial. 
Let  the  judgment  be  reversed. 
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Daniel  ahd  T.  M.  Daniel,  administrators, 
ntiffs  in  etror,  vs.  Sarah  H.  Veal,  defendant 


paper  be  a  wijl  or  a  deed,  depends  upon  its  effect  and 
0  be  determined  bj  its  own  terms. 

i  terms  of  the  instrument,  it  appear  that  the  donor  intend- 
itle  to  the  property  specified  should  remain  in  him,  until 
id  then  pass  to  the  donee,  it  is  a  testamentary  paper,  what- 
form.  If  on  the  contrary^  the  terms  of  the  instrument 
ate  an  intention  that*  the  ti|le  shall  pass  eo  inttanti  thatat- 
It  is  a  deed)  notwithstanding  the  enjoyment  be  postponed: 

>  oaa^^tia.1  rpgniait^y  of  a.  i\t>aA  V|f|  n^\^  ^anlf^p£ 

s,  in  deeds  and  other  instruments  inter  vivos,  are  repug- 
ompatible,  the  earlier  prevails,  unless  the  inconsistency 

to  avoid  the  instrument  for  undertainty. 
i  of  ^ft  conveyed  to  V.  and  her'Son,  the  absolute  title  to 
lave,  reserving  to  himself  the  right  of  revoking  the  deed 
ly  that  the  reservation  was  void,  ilnd  that  D.  could  not 
t.  ' 
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Daniel  and  Daniel,  adm'n,  w.  YeaL 

Claim^  in  Madison  Superior  Court  Tried  before  Jadge 
Thomas  W.  Thomas,  at  the  March  Term,  1861. 

The  questions  presiented  for  adjudication  by  the  record  in 
this  case,  grow  out  of  the  state  of  facts  following,  to-wit: 

Some  time  prior  to  the  year  1854,  James  Daniel  was  in 
possession  of  a  negro  girl  by  the  name  of  Jin,  which  negro 
girl,  then  very  young,  afterwards  went  into  the  possession  of 
Sarah  H.  Veal.  .    ,  .     ' 

On  the  26th  of  December,  1854,  James  Daniel  executed 
and  delivered  to  Sarah  H.  Veal  a  paper  in  writings  of  which 
the  following  is  a  copy : 

"  S'TATE  of  GEORGIA— Madison  County. 

"  I,  James  Daniel,  of  said  State  and  county,  do,  for  divers 

good  reasons,  hereby  give  and  convey*unto  Sarah  H.  Veal 

and  her  son,  James  W.  Veal,  a  certain  negro  girl  called  Jin, 

about  eight  years  old,  now  in  her  possession.     And  should  I 

die  without  making  other  provisions  for  them,  my  wish  is, 

that  the  said  girl,  together  with  her  future  increase,  remain 

with  her,  the  said  Sarah  H.  Veal,  until  the  said  James  W. 

arrives  at  twenty-one  years  of  age,  when  the  said  girl  and 

hex.  increase  shall  be  equally  divided  between  her  and  him. 

If  the  said  Harriet  should  'die  previous,  then  the  son  to  have 

all,  hereby  reserving  to  myself  the  right  of  revoking  this 

deed  of  gift.     26th  December,  1854. 

"JAMES  DANIEL." 

• 
In  October,  1858,  the  negro  girl,  by  some  means  or  other, 

went  into  the  possession  of  a  son-io-law  of  James  Dailiel, 

and  was  held  by  said  son-in-law  under  a  loan  from  said 

Daniel. 

In  March,  1859,  James  Daniel  died  intestate,  and  James 
W.  Daniel  and  T.  M.  Daniel  obtained  letters  of  administra- 
tion on  his  estate,  and  had  the  negro  girl  appraised  with  the 
other  property  of  the  estate  of  deceased. 

Afterward,  the  negro  girl  was  advertised  for  sale  aa  the 
property  of  James  Daniel,  deceased,  and  Sarah  H.  Veal 
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Dioieland  D&niel,  adm'rs,  vs.  Veal. 

ioterposed  8  cliiim  therefor,  which  claim  waa  retuirned  to  the 
Superior  Court  of  Madison  county  for  trial.     On  the  tria), 
ihe  dauoaot  offered  in  evidence  the  foregoing  deed,  to  which 
a^uiAel  for  the  administrators  objected.     Ist.  Because  the  in* 
8trument  was  noC  a  deed,  but  was  testamentary  in  its  charac- 
ter,  and  was  inadmissible  without  proof  of  its  prdbate  before 
the  Ordinaiy.   2d.  Because  it  was  not  attested  or  recorded, 
though  the  genuineness  of  intestate's  signature  was  admitted, 
3d.  Because  it  was  not  good  as  a  deed,  for  that  it  conveyed 
no  titJe  to  the  negro,  but  was  only  evidence  of  a  loan,  revo- 
cable at  pleasorQ. 

The  Court  overraled  the  objection  and  admitted,  the  paper 
\  evidence  and  counsel  for  the  administrators  excepted.  . 
The  administrators  proposed  to  prove  that  the  Aegro  was 
:eo  out  of  claimant's  possession  by  their  intestate,  in  the 
r  1858,  but  the  Court  rejected  the  testimony  as  evidence 
'evocation,  and  the  administrators  excepted, 
he  jury  returned  a  verdict  for  the  claimant,  and  the 
inistratoTB  ask  a  reveosal  of  the  judgment,  because  of 
3d  error  in  the  aforesaid  rulings  of  the  presiding  Judge. 

STER  <&  Akebman,  for  plaintiffs  in  error. 

ff .  DeijONEY,  contra. 

ie  Obttr^.— Jenkins,  J.,  delivering  the  opinion. 

irsi  question  presented  for  our  consideration  in  this 
counsel  for  plaintiffs  in  error,  is,  that  the  instrument 
g  relied  upon  by  the  claimant,  is  a  testamentary 
f  not  a  deed,  and  therefore  not  admissible  in  evi« 
%  muniment  of  title  until  admitted  to  probate  as  a 
?  Court  iy£  Ordinarv. 

y   true  that  the  character  of  an  instrument  does 

epend  upon   its  form,  nor  does  the  iact  that  the 

cZ  1 1  a  deed,  or  that  he  believed  it  to  be  a  deed, 

eli  vered  it,  and  caused  it  to  be  recorded  as  a  de&ly 

"W^liether  it  be  a  will  or  a  deed  depends  upon 

1  operation,  to  be  determined  by  its  own  terms.. 


192  SUPREME  COURT  OF  GEORGIA. 

Diuiiel  and  Daniel,  adm'rs,  m.  Veal. 

1.  If  from  them  it  appear  that  the  donor  intended  that 
the  title  to  the  property  specified  should  remain  in  him  nntil 
his  death,  and  then  pass  to  the  donee,  it  is  a  testamentary 
paper^  whatever  be  its  form.  2  Vesey,  Jr.,  230-2.  Speen 
(S.  C.  R.)  280.  2  Ga.  Reports,  31.  8  Ibid,  460.  10  Ibid, 
606.    20  Ibid,  707. 

If,  on  the  contrary,  the  terms  clearly  indicate  an  intention 
that  the  title  shall  pass  eo  instanti  that  it  is  executed,  it  is  a 
deed,  notwithstanding  the  enjoyment  be  postponed  :  Provided 
the  essential  requisites  of  a  deed  be  not  lacking. 

Furthermore,  if  the  instrument  be  a  conveyance  of  per- 
sonal property,  the  title  to  which  may  pass  without  the 
solemnities  of  a  deed,  the  lack  of  seal  is  immaterial,  but  id 
such  case  the  same  rule  distinguishing  between  a  will  and  a 
gifl  in  presenti  applies. 

The  language  of  the  instrument  noie^  under  consideratioa 
is,  "  I  hereby  give  and  convey."  The  present  tense  is  used, 
and  there  is  nothing  whatever  in  the  context  which  imports 
an  intention  that  the  title  shall  remain  in  the  donor  one  in- 
stant after  the  execution  of  the  instrument.  There  were  two 
donees,  and  all  that  intervenes  between  the  first  and  the  last 
clause  was  manifestly  intended  to  determine  what  iuterest 
each  donee  should  take  under  future  contingencies.  None  of 
these  pr6visions  (preceding  the  last  clause^  which  will  be 
separately  considered)  contemplate  any  continuing  or  result- 
ing interest  in  the  donor. 

2.  The  paper  having  been  signed^^  was  delivered,  as  we 
must  suppose,  from  the  fact  that  it  comes  from  the  possession 
of  the  donees,  and  of  the  fact  of  delivery  there  is  no  con- 
test. The  paper  recites  the  fact  that  the  slave  in  question 
was  in  possession  of  one  of  the  donees  at  the  time  of  the 
execution,  which  is  equivalent  to  a  formal  delivery  of  the 
slave,  and  this  strengthens  the  presumption  that  the  intention 
was  to  pass  the  title  in  presenti.  There  is,  therefore,  nothing 
whatever  in  the  transaction  which  imparts  to  the  act  of  tbe 
donor  a  testamentary  character. 

But  it  is  said  that  if  the  paper  be  not  a  will  it  is  certaiolj 
no  deed. 


r 


j»» 
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Ba&kl  and  Daniel,  adm'ra,  ts,  VetX     -  ' 

The  obief  celiaDce.  in  su])port  of  this  position  ia^  tl 
lia^  no  iseal,  but  the  use  intended  to  be  made  of  tins  h 
to  show  that  it  was  susceptible  of  bciug  revoked  withot 
soleomitj  of  an  indtrniucnt  under  seal,  and  was  in  fact 
sequeotly  revoked.  .      ^    / 

We  did  out  uaderstatKl  the  oouusel  to  insist  that  as  i 
of  persooalty  it  ^aa  invalid  for  lack  of  a  seaL,  He 
'  insist,  however,  that  it  couveys  no  gift,  and  oan  onljr  be 
sideped  a»  a  kxMi^  if  of  any  validity.  •  We  fiad  id  this  in 
meat  no  W6rd$  importing  a  loan  at  the  will  of  the  nu 
Bor  aoy  limitiug  the  uae  and  enjoyment  of  the  property 
speei&ed  time.  There  are  as  already  remarked,  words  at 
aufficieot  to  pass  the  property  by  gift,  as  '^  I  give/'  ^  I 

3^  Xhe'lf^t  clause  of  the  instrument  is  in  these  wc 
^^ hereby  resermng  to (^yuetf  the  right  of  revoking  this,  de^ 

On  iho  trial  in  the  Court  below,  the  plaintiff  in  < 
offered  to  prove  certain  subsequent  acts  of  the  donor,  arao 
iog,  as  b«r  eoatendsy  to  a  revooation*  That  evidence  ha 
been  objected  to,  was  hgected  by  tb^  Court,  and  to  that  ri 
he  oxcepta.^  ,,...' 

Cooosel  for  the  defendant  in  error  insists  that  the  cvic 
was  prepay  rejected;  1.  Becanse  the  reservation  of 
power  to  revoke' was  void.  2.  Becaiiae  the  act^  sought  I 
proven  did  not  amount  to  a  revocation.  If  the  first  (km 
b#  teoable,  it  will  reader  the  consideration  of  the  s^ 
uiuieei^ssary.  It  will  be  observed  that  by  this  clau« 
donor  treats  the  U^trumeut  not  asa  memorandum  of  a 
nor  yet  ^  a  Willi  ^  ^  ^^deed  of  gifl^^  and  we  have  alf 
indicated,  that  ia  eifeot,  we  think,  he  oorreetly  oharact^ 
it;'  timt  it  iis  affiwtuaily  passed  the  title  to  the' slave 
teohaibal-.doed  of  giA^  .would. have  done.  It  is  an  adn^ 
oi  A  p^f^g^ty.  aA<i  ^  attempted  reservation  of  the 
to  ji^^voke.'  Without  the  reservation,  it  will  be  coni 
there  wool4  have  be^  no  power  to  revoke.  But 
p6ircir^  vfrvoke  oou^teojt  with  the.  operative  portion  *<| 
iniftrum«Dt?    S»  ^bviouj^y  meAnt  to>  Qony^  the  titleri 

•  ^    y^xx^nr-^\,\        .•'•;•  i.-  •  .  •  ■' *   -J 

» .  .'..'.*•••        -  ♦    '      •  A 

.    «  .  •  •••  .        ^^  '  •  »•  •  'J 

•     -.       '.  \.  •.,  ^  ;••  /•  '•     -      ,    .-• .  '.•••.] 
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x  ' '  donees :  be  admits,  that  he  bad  dpue  ea  bt£t  be  reaeitte  the 
•I    .'  rifi^it  to  revoke  the  ioBtrument.  to  anhul  thd  act/    Iio  ^  . 
.  .'  /.  \  tabaence  of  any  reservation,  it  w  coaoeded  (b/biai)  ihattbe 
'  >      .  .'  ;^^^  tf  the  donees  i«  p^Hbdl.  ' 

V;V'  .".       A  f»erfe<A  tkle  iibpHes  absolute  dowmlott  in  the  o«B^  ' 

Vtkf^  sqbjeet'  Bat  If  sAartbe.eaceetitioD  of  the  liistritiiieati 
.  ihd  the  dfjlfirei^  (o^lt,  and. of  the  property,  h^  &mI  ibe 
'/'{ibwer^  of  reydoatSofi,  liia  was  the  cqntroIHng^.wiU — bis  Ae 


•   -   ••    • 


•*  t* 


i'    iix./ "dominion.  .       :         /  *  *  • 

*  '  ^ 

'•^-    ''  f  •*    i^^  general  rules  governing  the  eonstructi<Hi  of  diseJN  aie 
^  ..  /  *v/\   appltcabla  to 'this  instrument.    Our  opinion,  is,,  'tlfat  llm. 
•  *.• .  > ;)  .  clause  reseirving  the  right  of  revbontioh,  is  inooosisteiit  lillb 
*   ;-;        ;  ^^  operative  pbrtioaof  the  inetrnment;  iaoom{>$itbl6  irtt 
.'^  'tbeestatf  «imv^yed^  an^  therefore  voi4.    '*  Wben  olaoMs  ati, 
.     nv    ^.v  'repngnant.  tod  incompatible,  ttie  earlier  prevails^  ib^  iieedB  • 
*  ^  .*  '  !fend  othe^  mstrumenis,  inUit  twtro*,  if  this  inconsisteocy  |)e  liot' 
\ "SO  great  lis  to  avoid  th^  instrumeiit  for  ua^^ertaitttjr,'^    2  Psi^  ' 
r.  sons  on  Cootraots,  26.    **In  a  deed,  if  there  be  iivo  danas,  * 
'  so  totally  repugnant  that  tbey  can  oot  stand  toge^lifel'^'  t(ps 
;  ftrst*  shall  be  teoeived  and  the  last  r^ected.^  ^SfclpjaiptfpdfV 
Toachstdne.  88. .  ^  . 

'  ^' If  the  Ad^idien^  be  repc^poaot  to  tba  pli^mift^j  H'^ibil 
be  void;  as  if  a  geant  be  of  all  bis  terpi  Aa&fikMti4^*I|is 
; ;    ...  'death,  the  hxh^ndum  will  be  Void,"    4  Comyn'sDigdlll'^i 
:    .:'•  V; Title*  Grant,  E.,  10,  and  apte  it    "And  the  grantevaj 
i  \     \  J'liikethe  estate  given  in  tbe  j^esiiidtis;  a  'coii9e(]iBSDe^^ilP  Ulft 

•  .'*^  r  We,  that  djeeds  shall  be  taken  most  strong^  ^tts^'.  At 

•  ? .  t «  ^  Iprantwilr,  find  ther^ore  that  be  Will  «i<yfc  be  afloWad  <a^<wnti>iK». 

•  :./  .     ;6r  refract, by  a  snb8e<}iient  palHof  .the  deed^'tbe  g^ Mi^  te 
«      '  ^ '  Ithe  premisei.'^    Now,  in  the  deed  or*  iBStranieQt  ttiSikf:  Hj 

y*  .    '  ;i$iderat!on|  ezcludtng  the  res^vatfon  of  the  Hrq^kt,'^ 
tipti^  there  is  dearly  an  absolifta  gift)  bot.  ^^  ^ta0|^ 
jeipre^  the  resetvadon  of  a  power  W  f^  retract  * 
'iqilent  iastrtiment,  the  gift  iimde  in  the  premi^es^^ '  .  .N  •' 

In  tbe  l%bt  of  this  ad^Mority  ihi^ti^  (wbidi  m 
lM>]aant  Wifb  r^ht  realton J  we  i»n  oAt  beif^e  y ilt'il^!  MBi. 
ireservotiM  void.'   It  ean  be  acaiMiy  n^dtti^A)  1f^*l9pil 


•  • 


% 


>  • 


•      ■•        '. 
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.; '^  .*  Woody  t».  The  State  of  Georgia,  ^ 

it  entirely  ct^W^  the  statute  of  uses^.and  the  eonstrnotion' 
glv^en  ta  ftbat  .statute  in  eqaity.  We.eoncur  entirely  in  the 
ruHagi^  of.  thtCoaH.  below.     .  \ 

Ui^t  tiyejodgmeai  be  affirmed. . 


*         A' 


»■  *' 


"T* 


Pjeti^I?^  WciolJy,  jUintiff  in  error,  w.  Thb  State  of  QEOBr 

aiA/defendanti  in  error. 

1.    Ajr  hiiictmenr  k>i  a  violation  of  th«  2d  seeUoii  of  the  AfitV  16S8/ 
entitfed,  ^'An  AH  it  ^riher  reg^ilat€  ihe  granHn^  of  r^Ml  lUmiir,  \. 
ai«#  0M  \if  w^MHotk  tkpMT9 ' '  18  goo4f  althoagb,  U  does  not  ehatge  '. .« 
thMUfee  (Jefendant  keepd  «  shop)  or  is  k  re^lar  apd  habiUtal  Tender   • 
<A  spirit^us  Hquors.    '      *       . 

'tifdSctcD^nt  fhr  a  miademeanory  in-  the  Soperior  Court  of 
White  QDUntJr,  and  decision  thereon  by  Judge  Nathak  Lu  '  < 

HuTdHiNS,  at  March  Term,  1861. 

^      •  ,       ■   •         ■•  -        '...-'       .     •' 

J^vB  ifaaaor  mdietment  agahietr  Peter  Woody  Ibr  a  niisd^^^  ; 
Yneanpr,  ^liai|fliig'  *^  that  the  said  l*eter  Wo^dy,  to  tke  county 


•  ••.  . 

*  * 


t    * 


•      9 


*    « 


» .    ^ 
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aferesaid)  te  the  twenty^fonrth  day  of  December,  in  the  year 
eigfileen  hundred  and  enbtly,  with  ibit^e  and  arms,  did  i^eni  '-   **-' 
and  th^f^sell  and  vendte^i'thatfonegallOQ  of  distilled  i^ht^*  ;  •. . 
uooa  liQUors,  witboat  jirat  taking  and .  mibscribing  ihe  oath    *'  '•  < 
prafefibed  by  latr,  to  be  taken  by  all  applieadte  fb^  license  to-     », 
retail  <);atltled  s^pkriloous  and  {ntoxieatiag  liquors,  in  quanti*   \ 
ties  leai  than  one  .qiiaH,  oonlrary  to  the  laws  of  said  State,    " '    . 
the  good  order^  peace  and  dignity  thereof.    March  Term,     •    f 
18«1.''.  '         '  'V  V  '• 

.    'When  tb«  case  came  on  fbr  trial  tile  defendanlfs  eosneel ." 
demontff  to  tiie  iiklictment  as  bisiag  insufficient  and  4efeistiv#       •  .^ 
because  it  dM.  not  allege  that  the  defeiidant  was  the  keep^  of    ^   . 
a  shop,  oi*  t^at  he  was  a  r^ular  habitual  vendor  of  liquor%   .  * .  * ,  . 
ineiotfng  that  a  Mtgle^acA  of  vending  did  not  coostitiite  th^  -     \  ^ 
oflfon^  attempted  io  be  charged.  ^*  .  •. 

The  Cbiiit  c^eftaled  the  deniimtr, and  a  viardiot  ^f  guilirr'.      ; '  ^ 

••'•  '.•';*  •  '.I  ^V  .  ^'     •■•''•  •*•  •"•    ••,  '••'  .'  ••  '"  ••••  •"      .  • 

;.     '  ^     .      • .  ••   V      .  ':   ,.^  '       ••  '  •  •  •  ..  •.  -t  ; 
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Woody  IV.  Tlie  State  df  Oeerglft.   '  '     '      . 

'•  ^*  •■•  ••• 

was  readeired  ligpmat  the  defcndaut^    ^^r<^!t  isasslgBedou 
;  ;the  dpcisiqn  overruling  the  demurrer.^ 

•  ^        .  "  '^         *  .  '.    .      .        '  ^ 
.  [    Gko.'HA-lysjb,  by  J.  Hilj-TER,  for'plamtitf  in  ferrbt 

.   ^  »  »  •.     .        . 

*'       ■    .  '      ■  '  .•  '.'.•*■■ 

•♦.'..  *         • 

.  JBy  tA«  Obur^-^^HKiK^i  J.,  deHvering  the  opinloD*  .• 

_  •  f 

'  Thejplaiotiff  in  errof  rested  his  ovso,  la.thd  Cawt  helawj 

•  olpon  fiQ  exception  to  the  iodictifient^  for  want  of  oodiprm- 
:iiy  to  the  statute,  andei^  whic^h.it  was  irained,  and  this 

toeing  .oMerntled^  voluiitarLjy  submitted  to  a  verd^t,    Tk 
. '  imnF  aSs^M  as  error^  th^  j^vigmeot  of  tha  Coiict^  over^ Ajiag 
;\  ' «  '•  bin  exoeptioQ.    The  indictiaeut  was  &ttted  under  a*  sjbaliite 

•  jptesed  29th  December,. 1838,  entitled  "An  Act*  fbrdifer  to 

*  'reflate  thegrtmting  of  retail  licence  aad  the  sale  of  spirita- 
V  tfljift  liqi|or8„^.  and  j^hp  t^i^ms  in  which  this  pffQPoa.is  chng^} . 
\v  Rpe  ^t  forth  in  the  statement.  .The  ^aae  may/be  brought 
^  }WitUin  either  the  second  or  tfaijrd.  section  of  the- act*  .Cojbt^s 
.  'Digest,  1039.  .  The  langnage  of  the  second  section  is,.  **  ejrii 
*^  ao^  «v^y  vepdot  of  aoj  mmsure,  lesn  than  iiue  gaBoB^  of 
*'•  distiljied  apirftuou^  oif  intozieatiag  ]ij|uory  sbatf,  afid  is  b^ie* 
•.  *'  ^  £eqatred,  to  subscribe  the  aboye  and  foregoing  wtb» .  (^ 

&sl  secttQQ^)!  The  ehafge  is,  th^  tbe  plai^Uiff  in  en9r.<tid 
/  ^^  fUDtd  vend,  etc.^. without  having  taken' aad ♦s^ib^odtted  the 
•r  gi4h  re%uii!ed.  ,  -.  .      ;.    .  , 

, '     •  Hia  eouneel  iosiste  that  Kq  f  hqn^  have  be^  d»arged  wkii 
l^ng^tba  owner  at  ke^er  of.  a  shop  f4>r  the  vendkigor  tfsU* 
.'*   i0g  of,  spirituous  liquors,  or  w|th  beiui;  a  reg|ii%r.veiidfr,  of 
^    tlleai*    Sucih  13  notthu  laogus^e.of.the.statatiS^  nor^  in  our 
•t   opinion,  its  intent  and  rneaping.       ;,     "  *         *      •    .' 

,    Itsjiangi)age.}a»  "eich  ^d^av^y  veiikdeV^*^^^/'.^^^*^ 

'    guag«*of  the  iodtctu^t  is,  that  tha>«ociV^  ffdid^ssUsi^ 

- '  vaud/'  etc.    The  lat  ssoOojEt  ef  the  i4th,df vtsi^Hn^of  ^eJP^mal 

« ;  Go4e  (Cobb's  Digesf;^  833,)  provides  'J  that  ovaiy .  i^^rab^ 

.^r  aoffliaatiii»n  n£  tbQ  gnwd  jiyy  aksillbe^Wi^iMtM^^^ 
'  teobnical , and. corrfK^t,  which  48afci»;tbe.t^BwM»i i^^thm  Hrjwfl 
.    and  biati^  of  iW* Ocjie^^  ao  pUteK  liMt^t^  «|M^  of 
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Armisteftd  et  ai.,  vs,  Armistea^,  ey'or. 


■  »■■»,*-  ^■ 


/  ■  ■»■  I  » 


^* 


offbace  may  b^  easily  imderstood  by  the  jttdge."    AJthoagh 
this  Act.  of  183S^  is  bot .  comprised  within  what  is  called 
Ik  Cbcfe^.and  although  it  is^  not  by  its  tide  declared  to  ile.*' ' 
tffleodaioiy  of  that  Code,  it.  does  ore&te  a'  fensi  ofienee^-  and. 
to  the  Code  we  •must  look  for  rales  regula^'ng  the  Indictment  ^ 
and  all  the. iiioideota  of  trial, "  '  ♦•  .• 

Uiicl^r  a  Co4.e  altowiag  the  latitude  hifW^im^  incUolmanb  /  . 
giveu  in  tb^  seolioo  above  quoted,  we  oaa  not  hidd,  that  thj^    . 

• 

indictmeut  uoW  before  us  Js/atally  defective  for  lack  of  ooii^*'.*. 

formityto  the  controIIiBg  statute.     We  do  not  say^  that  a    . 

siirgte  aet  <if  selling,  without  ht^ving  taking  the  oath  prescHbed  * 

hj  the  Aotef  1838;  would  subject  the  vender  to  the  fi^oaltiea 

of  that  aot;  but  if  we  are  to  laydowa  a  rule  on  that  sabr  * 

ject,  we  may  v^ell  ask,  how  many  sueh  aeta  will  eoostitute  1^ 

person  a*  veoder^  within  the  intent  and  meaning  of  the*. 

statQ^2    We  go  no^ftrtfaar  than  to  affirar  the  airfSeieney  oC  • ' 

the  tttdittmeol.     If  the  accused  were  conaeious  of  faia  inno^  ; 

cense,  be  i^hould  have  bronght  ont  before  the  jury  all  die  • ' 

faets  of  hia  ease/ and  daimed  an  aoquittd  ^npon  tha^neral* 

prioeiplea  of  hm,  and  in  vvrivie  of  the  teoth  aeotiopt  of  the    -- 

first  division  of  tlie  Code.    Cobb's  Digest^  7n^    Havii% 

cha^eo  to  rest  hia  defence  upon  a  .teohnioal  exception — nc^  - 

well  founded— vre  catf  eittend  no  aid  to  him.       . 

» 

Ijet  the  judgment  be- affirmed. 


•  \ 


1  , 


»  ^ 


•  ..'. » 


r       * 


JoHsr  Amiim^jL^y  einl.,  ^h\hiit^  \n  error^.  ve.  JamKs  At. 

A^MSTEAD,  executor,  ete^,  defendant  in  terror.  ^. 

•  .  .    .  f  .  ••  •  '.    ■• 

I-  A'tQgt«(6tf  hy  tik  wU]^  geye  to  ceftahi  of  his  cbild^n  specifio  and 
definite  pocuniary  kgades'-rby  the  third  itemhe.gwe  to  one  of  hii 
•ODB  "one  equal  share  of  whatever  property,  real  or  personal,  re-, 
tnalng/^  af\er  he  had  given  and  bequeathed  the  property  stated  in  eacl| , 
separate  ilem  to  eaoh  individual  child— by  the  fifth  item  he  gave  to  one 
of  his  ^m^H^iaeod  her  bodily  heira*  *'  a'fbll  share  of  whafeeyev  pVop«  . 
erty  renuunsy"  afler  what  was  spjecifi^ly  be%iieat^ed— and  by  the 
eleventh  ileia,  he'  g^^e  to  another  one  of  his  sons,  **  one-fourth  of  a;  * 
shiire  9f  (hp  property  raalat^i&g .  after'  each  child  shAll  ^anr^  repeivM 


•  I 


•J 


/♦ 


•  • 
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MS'    j^CIII^S  OOUAT  OP.  OlORGU. 
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f '  \   deaee  of  the  verbal  d^elanuiaii^  of  tbe  testator,  are  inadmiasible  to 

'^  protQ  wh^t  lie  ;ii^aiit  by  the  word  *'sharQ''  in  tbe  tmrd,  fiftb  and 

;*  '  eletentb  itetais  of  1h8  wHl  {    jSreMci2M>vtbai  thai  part  of  the  wHI  iHimI 

..f.«Mai^t«t0duipoM^^«h*  reskkeof  ieiitatctr*a»Mtate  reaBuU&Ug  tte 

'•  ipaymatt.of  the  fkpeoifie Uf^esi  was  tok)  i!br«Q,cffct^at7j.fi)^  thi^ai 

**'     to  ittob  Yeudue  tlie  teatator  died  iatestate.  ' 

« <^  BtirteteqiBitf,  in  Walkm  Superior  CbQit,  and^^feeitian  bf 
:  Are  iBW.  iKa'phak  L.  Htmmfits^  at  th<^  Eebmaiy  Term, 

^  |MibUftiMd  in  due  i&s^m  ^oa  kst.  will  aod  tetMnwi,  wliieb 
^  lifter  dhtfcting  the  payiocent  of  bU  debtoi  fsbbteined  tiui  ileiM 
|bUo:wiiig,  tbat  is  U^.wfi    « 

I  <'  I'Bik  l«t  I  givip  aad  bequeath,  to  my.  daughter  fiMMf 
Daoiel,  «ftd  to  her  lawful  ckililrei^  iv|^  ^aadrod  doilbia^" 
•   -  ^^IxMM«  I.giveandfaeqt^MatfatomyeonWlUiftm 
' .  iaad»  ^one  ^tiicUhonae  aikd  fear  hiiiidred«doUa<8/' 
"    ^'IrairSdk'  I  gi76  lUMi  bei|tteath  to  toy  0pf  Jobi^Aniqi- 
tMclf  jteior^  OB8  equal'  dbato  oC  wkat^v^  pooptitfi  feAi  or 
yonoual^  DemainOy  after  I  bave  givea  and  bequeatbad  Uie  jMiop^ 
;  lirtjr  8M^  io  ea^  ^deiNHr^to  item,  to  eaob  i»d!  vidnl  tffaiU.'' 

.    ^^TCAf  4tii.  I  give  and  becjueath  to  vof  eon  Jamea  ^ 
'  Airmieteady  one  i^ro  boy,  A)idy  "•  %  -      • 

'^Itbic  dth.  I  give  and  bequeath  to  Albon  Wearer  ten 
'   4olia]!&,4nd  t6  Nancy  Aun  Weaver,  my  daughllBr,  aad/ber 
.,.  bodily  heiifi;  a  full  shace  of  trhatever  property,  rpal  or  per- 
;  -Mnal,  reoiaiiia,  after  I  have  given  aiid  bequeattbed  the  prop* 
..  ^rty  stated!  in  eaok  ^pare^  itraa  to  eaf^fa  iadi^ukiid  ohiWlil- 
'^iTf^^th.  I  give  aiM  bequeath  fa  Ke^Kiab  fi%b^ower, 
iof  daughter,  aild  her  bodily  heirs,  iifty  dolhuw.^ 
'  I'FiSu  7th.  I  give  a^d  bequeath  to  ^y«aik  Jeee^.  ^toM*- 
; .  tead,  iiiit  hundred  aoMars.**  -  " 

;'  ^'Ii^M  Sth«  I  give  apd.  bequea(ji  to  'mj  6pn;  nbflHri  W- 
'Arthistead^  sis  bundred  doUars.^',  i 

V  -   ''Itbx 9tb.  Z give aiid beqmitt. to mj^ aati^k^ Hdimt 
.  Ajrmistead,  six  bundr^  d^ii^  * 

;      ,,  IXBM  10th,  f  give  pi.  ;H^P#;:%  H^JXM 
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'  Jitmisiead  €t  ctL  J  ts.  ArmUtead,  ex'or.     '       •    . 

-i>^    ^"  ■■■■  ■■■■■-.     -1^^^  ■■  I     ■  ■      ^.  ^■,         -    ■.  *i  ^  —  — -■_,  .-—       -  -  ^ 

son-lB'-law,  tM  doUarB;.  to  my  daughter  AlmoiiDe  Streat, 
»Dd  h^r  bodily  obildreOj  five  hundred  dollars;  and  to  tha 
SOD  of  Almouiie  Sireat  and  James  W,  Streat.  named  JoIhi 
Armiatead  Streat,  pn^  hundred  dollars*  .-*.'. 

Itbh  11th.    I  give  and  bequeath  to  my  eon  Jabeii  J». . 
Anmstiaad,  one-iburtb  of  a  share  of  thjc  real  fl|)d  personal    ' 
pioperty  remaining  after  f^ach  child  shall  have  received  tba 
amoant  specified  in  each  separate  item." 

Tb<^  12tli  itam  nominates  James  A.  Armistead  and  John  .  « 
Annistead  as  exeputors  of  the  will,  giving  the  finrmer .the  chief 

The' .tastetor  died  leaving  the  will  in  force,  and  tbfe  same 
iras  duly , proven  r  by  the  exeoutor,  James  A.  Armistead,  to<     . 
whom  letters  testamentary  were  issued.  .    . 

'Hia  eseoutor  filed,  s  bill  in  Walton  Suj^erior  Court  against     ' 
all  tfa^  lagptaeS;  praying  &  construction  of  the  will,  and  direct 
tioB  aa  to  Hs  f>roper  exeention,  especially  with  neftfeaee  ta  .  . ' 
the  eoQslruetionof  the  3d.  5th  and  llth  items,  so  as  to  detaA-' 
mine  the  share  of  John  Armistead  under  the  3d^  of  Nanoy, 
Aoa  Weaver,  under  the  otb,  and  of  Jabez  'J.  Armistead   ; 
oader  the  llth  item^of  said  will;  '     * 

After  p^ing  the  specific  and  general  legacies  theire  would  •  . 
remain  from  $4,200  00  to  $4,400  00  of  the  testatpHs  estate, '  , 
to  be  divided  between  the  residuary  legatees. 
.  Upon  the  trial  of  the  case  counsel  for  John  Armistead    y 
proposed  to  prove  by  one  of  the  subscribing  witnesses  to  the 
will,  that  whilst  it  was  being  wntten,  and  after  willing  Vir*^  '.  * 
gil  Armistead  fifty  dollars,  the  testator  pbscrved  that  it  was    : 
fifty  dollars  more  than  he  ought  to  have;  that  .to  Jabea 
J.  Armiatead  be  willed  the  fourth,  of  a  share,  and  said  that 
that  w^  all  he  intended  him  to  have;  that  witness  also 
heaini  testator  say  that  what  was  jgiven  in  t}ie  \^ill  to  Wil«*^  \  ^ 
Iiam  Ak'misteac},  waa  all  he  intended  him  to  have;  that  the 
will  waa  written. as  testatcMr  directed,  and  after  beings  written,   *. 
was  read  out.  to  him,  and  then  ex^uted  in  the  presence  <}f  * 
the  witoesa;  that  from  what  h^  heard  testator  say,  the  wit-  . 
ness  has  no  doubt  but  that  he  was  mistaken  a^  to  the  amount-  » i 
of  hie  pN^wr^.  ...  .  ^  .       , 
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iCrDfiiteild  0^  a?.,  mti  Anaaisl^ftd/  cT^or.^ 
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Upon  oUectrons;  thereto,  this  testiraonr  wtt  repdldl  bf 
the  Qourt;  6b.  the  ground^  thai  these  verlwl  <fcfelaratfc>D»  of*. 
ihe:  testntot  were  InadmiaflnUe  to  oon^rttehtt  w91,  beome 
to  the  extent  that  they  go/  they  Tkiake;  huitm  of  cMstrae 
•Ae  will:  • .  ;     *  ' 

Tile  ]pr€m(ifii^ Judge abo' deerded, thattbe r^MMmm^itit 
estate^  after  paytneat  of  expensei'iibd  the  sp^fio  and-dfeiiifft 
i^anjary  Jl^oiefl,  should  bedfyided  into  eleveQ  ^cbd^fesi 
ixtd'  oacHfcmtth '  of  one  of  said  shares  be  paid  M-  Jahes  1 
^^midtead,  and  one  of  i^id  shares  be  paid  to  eacb  of  ^ 
retnaibing  ten  ehildreny  add  the  reaiaiticfig  throe^ftttfths  ef 
ofie  share  left  after,  Paying  Jabez  J.  Armistead  bis  one-Mrftii, 
h%  held  by  the  oKQOation  io  truster  the.  heirs-iit^aw  of  thr 
^testator^  eaoh  being  entitled  to  otie-rieventhpRtt  iliefeoF,    ' 

A'  verdict  was  raoder^  in  eetoformtty  to  this  pK»tnSak 
of  the  will;  and  the  deibndants .  in  ihabill^eKaeft^'aMl 
atieg<  tliat  the  Court  erred  in  said  ecmMmotioft'of  tba  iriH, 
and  in  nejicting  the  testimbiiy  offbr^  a^  ta  tfal»  ^^etbal  deola« 
'.  ^tiohs  of  the  testator  beveinbefiyre  stated.    '     '    '•^.  • 

»  * 

Chabijbs  D.  Davis,  for  plaintiff  in  etfrpr. 

* '  ^  Hui44  and  Hixjuybb^  comtrck.    .  / 

•*  .  '  «    *  .  " 

.  \    Bif  fke  Courts — Lumps^n/J.^  deKvering  t&e  opinion. 

"  "tThat  16  a  share  of  the  testator's  esWte  !^    Docs  the  reSi- 

'  doum  have  to  be  divided  into  thriee  parts,  and  are  Ifie  lega- 

.  tees  mentioned  in  the  third^  fifth  and  elevenfls  items  pf  the 

will  alone  entitle  to  It;  ol*  fa  hiS  jecDainfng  property,  real 

»  and  personal,  a^r  deducting  tb6  eight  specific  I^cia,  to  be 

iSiyided  into  eleven  parts;  and  are  all  enUtled  to  partfcfipa^et 

:    /  It  is  impossible  to  ^olv^e  this  quedtton  with  any  oertamty. 

• .  We  guess  atjd  conjecture,  this  Is  au.*    One  of  tK^  Court  adcpl- 

ed  the  farmer  opinion — the  dtber  two  Judges  the  \tiket — 

fhougli  all  admitted  that  there  was'  too  mnch  doabt  aJid 

'  niicertainty  ';attending  the  matter  to  arftve'  at  any  aii^tlsfaCtMy 

*    cOBcliision.    The  same  dwfeibn  woald*  ^haracMrlafe!  Ifce^'ceBa- 

.  nba,  /iB^iiMl  as  the  legal  miad^^paa^tlns  jpotn^^  * '    '  '' 
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'   ArmiBiBtut  ^  ol.  iV9,  ArmiBtefidi  ex*or.    '  ^ 

lapftfol  testimony  admissible  to  aid  the  conetractionlf.   * 
We  think  not — moat  clearly.    The  word  shat^e  is  not  eqtiivo-    \ .  * 
eat  in  it»  flb^aaiDg*— som^hing  must  be  added  to  tfae'testi-     v' .' 
nbnjr  to  solve  the  qpeBtion — and  stidi  was  the  purpose  of  . 
the  psjrol  proof  offered.     But  this  is  inadmissible.     Paro^.  .*;  ,j  • 
evidenoa  <iannot  be  i^ceived  to  add  to  a  will ;  and  although^ 
the  distinelion  betweed  latent  aqd  patent  an^ibiqnitles,  wlken 
ezamioed)  is  wholly  anphilosephiottl,  ahd  .founded  upea  i 
scholastic  quibble  of  Lord  Bacon,  yet  in  no  event  can  tftia.' 
will  bfe  helped  by  parol  proof.'    What  1  have  said  of  am-  ;  ^ 
biquides  is  not  judicial ;  I  speak  as  a  man.     But  to  justify ..-  > 
mjdelf,  Uke  the  fiimiKar  example  in  the  books,  of  a  latent 
ambtquhy  ;  a  testator  bequeaths  a  legacy  io  John  Smithy  af\  **  . 
Athens.    There  are  two  John  Smiths,  and  parol  ptbof  i*.' 
allowed  to  show  which  was  intended.    That  very  proof*    .  -.^  • 
Hiakes  the  will  &t  a  testator  pro  iafUo.    And  yet  if  the  same 
(eBtator  gives  a  specific  legacy  to  his  wife  and  neice^  and  says, 
in  addition  t<y  what  I  have  given  ha*,  I  bequeath  to*  her  the  ' 
pest  of  my  property  remaining  at  my  death,  Votucan  not,  bf,     »•     . 
parol^  prove  whicb  her  was  meapt,  wl?ether  the  wife  'Op  th*  '  ; 
neice.  "  ^       !     "•   • 

Our  contusion  is,  to  direct  the  specific  legacies  to  be  paid, ' ' 
and  to  declare  the  rest  of  the  will,  whicb  attempts' to  dispoM  '' , 
of  the  residue  of  his  estat^e,  void,  for  uncertainty,  and  fe 
declare  an  intestacy  as  to  that ;  and  under  our  statute,  the*-   ' 
executor  holds  it  a^  trostee  for  the  next  of' kin.  *•,*•. 

Let  the  judgment  be  reversed.  /  .  / 
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•  tea      9UPKEI1CS  count  (^  cfflOBfiu.   ' 
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David  M.  BufiJfB,  plain  tiff  ^m  ertoV,  1;^..  jAir»  "W.  Hak- 
'    ;   ,  VELti,  defendant  in  error, '' 


•  rf 


t  • 


•••  I 


.  podectiie  Apt  of  FeiorviKr.^f  ld96>  a  i^o«ine  to  tpike  »  0Sm  o«I  of  te 

•>;  JSUt^ite  ef  Limitations  flittff  1)e  ia  writi«^., .  "j^he  Bli^{|l^^fi|^U  of  90 

•     ekceptioDi. 

♦        •      •  _  •  •        •*        • 

•'   ^  fhihtxm,  IB .  Jackson  Sap€rior  Qontik    IkMeA  hy  Sfnige 

Bim2Uiit6>  ftt;the  I^roary  Tenp^  186U 

<•     •  •»  '    *  •        • 

,  The  mad^oatioii  of  Ifae  qnwtioa  in  thia  ctde  4dpeii4$  upon 

,,  tke  f^ta  fallowing ;      .     .  -  •         : 

..  David  it.  Burns  liad  an  ^cooudt  agaip^t  Jamea.W,.Har» 

/^^ell^  amoiuirtiiig  in  tb«  i(ggref»te  to  the  flttw  of  $22.  d7,x€Wi-' 
. '  'aisttUf  iirf :  v^jMOoa.  itenis  da,^  at  diffeiient  tiiii^  b^imiiudooiiif 

t^  iid  uf  Janoitry / 186%  ia|d  eiyiing  Slat  M^o^  ^867. 
.In  the  early  par^  of  the  y^ar  1860^  diafArtiea  agnaed,  that 
JPttxaft  abquld  bqW  and  ^eUver  to  Harvdl  tweptjf  b^sfaali  ^ 

'  «prii^  at.  ope  dollar  per  bushel,  in  cotni^aiatiDii  of'-Vfajdi 
lluivell  agreed  and  ptomiftj^  Uiat.he' would  pay .  tbte-afooHt 
I^S^esaid,  and  also  pay  $1  20  per  baah^l  fbt  thejooil^  if  aot 
][>unetually  paid  by  a  oertain  time  i^reedon^  to->wit  i  the  21^ 
of  January^  I86P*  The  coro  waa  ideUverij^  iio^  JBarVi^  ia 
#att^i^r^tioB  of  Ms.  agreemept  to  pay  the  aK^oMn^  and  tail 
%  3ueb  Qgr^eitteat,  the  oon»  would  not.biLve  be^a  4(iiivyri> 
Harvell  failuig"  to  pay  the  aoe6oftty.o&  tor  pay  £>r  the  oq^  bf 
the  time  agreed  cia,  QEurns  ailed  hin^.oa  the  I)oq«>9|ij^  with  a^ 

'additional  item'  for  the  cdm  add<id  tbenstOy  at  iha^  piiof^  of 
#1  25  per  bnshel^  to  the  March  or  April  ^Tem^  ISeO^of  the 
Juatice'e  Coutt.  ' 

Harvell  .pleaded  the  Statotd  of  Limitatiopsw  .  On  the  tri«I 
in  the  Justice's  Court  the  plaintiff  proved  theaeooantby  the 
production  of  his  books,  and  abo  proved  the  sale  and  de- 
livery of  the  corn  under  the  agreement  dfbresaid  iBdeloseiL 
The  jury. returned  a  verdict  in  favor  of  Buna  for  **  $25  00 
fbr  the;  corn,  with  interest  from  the  time^  it  was  to  be  p^^ 
and  all  theold  acoount  that  is  in  date.'' 

The  case,  was  carried  to  the  Superior  Court  hy  oer&fraari^ 
and  iipon  the  heieLringy  the  presiding  Judge  diamiana 
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certiorari  and  affirmed  i  the  judgment;  of  the  Justice's  Court| 
on  the  groand  that  the  promise  to  pay  the  aecotfDt,  in  order- 
to  he  vfdid,  ^nd  to  Veliev^  the  6ame  from  (lie  bar  of  the'  j 
Statute  of  Lioiitatioius.  must  be  in  wriiiag.  ..  ^ 

This  deoifiioB  16  complained  of  as  errox* 

J.  B,  Dav^,  for  plaintiff  in  error. 

William  L.  M ABL£By  for  defendant  in  error. 

* 

•  * 
••  ...  1  •  ... 

By  ihfi  Cbi4r(.*-LY0K,  J.,  delivering  the  opinion. 

The  Qtjy  4)ueatk>a  in  this  sase  ie,  whether  that  part  ot  the 
plaioUfi^'s  account,  which^  was  barred  by  the  Statute'  of  liimi- 
tatioBSi  was  revived  by  the  subsequent  promise  of  the  defend- 
ant to  pay  it?    We  do  not  think  that  it^  was.    The  A.ct  o^.  ^ 
February  20, 1356,  Pam-  238,  declares,  "that  from  and  after'  ' 
tke  ftosaagf  of  this  Act,  na  promise  or  acknowledgement  of  a 
debt  made  aft^  the  Statute  of  Limitations  has  commenced 
shall  be  auffident  to  revive'  the  same,  unless  such  promise, 
acknowledgment  or  admission  eball  be  veduoed  to  writings  of 
•ome  note  or  memorandnm  thereof  made  in  writing  and  eubr 
ttrib«!(cl  by  Ihe  persosi  or  persons  making  the  $ame,  <s^  96toA 
othei^  persoa tfaereuato  "by.  him  lawfully  authoriaed.'''   yndol^  • 
this  Aot,  the  .promise  to  revive  the  old  debt  m.uet  be  in. 
wri^ng,  no  matter  whether  made  with*  or  without  ooosideni^  *. 
tion.    The  statute  is  imperative^  admits  of  no  exoepticm^  and    . 
we  have  oo  power  or  wiab  to  go  beyond  its  plain  letter, 

Let  the  judgmeat  be  affirmed. 
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y  .,Wu.|iX^M  Dallas,' plaintiff  in  error,  ^.  Jobk  ^W  J^eabd, 
.'v    .     .  .;  ^6<a^,  defendanitain  ^or.• 

•}#  The  promU^oiy  note  Qf  a  nftarried^oman  hayibg  property  to  lier  ffipt- 
rate  UM,  coD8tUuteB-&val]dchf»^e42poii'a]xd  binde  ket  ««paTate prop- 
'    erty  fok  its  payment  in  equity. 
'  I|.»  L.,  a  mavied  womaQ,  having  separate  property- and'  indebted t^D., 
•  ^   by  note,  cotiveys  Ifer  separaie  property  absolutely  to  H.  and  othersiio 
eonsi^eratSbo  of  their  agreenkeat  to  pay  her  an  anndity  during  her. lifer 
and  all  the  i^tebts  agaiast  her  separate  property  i    Mtld,  ihat  thie agree- 
.'    »ent.#aA  binding  upon  th^  transferee,  and  coaTd  be  enforced  bydit 

creditors. 
'    8.  The  married  woman  who  gaire  the  ntite  and  made  the  trade  and  trails- 
fer,  being  dead,  and  having  no  representative  and  no  estate,  the  hill 
*  fited-tA  tafocce  the  agreeinent  is  not  tiefieotive  bee^aw  of  ber  oir  her 
! '  ivpfesentetivet  sot  being'  a  pajty  to  tbe  tUle^ 

*  ^  R 

111  equity,  in  Wrlkes  Superior  Court./  Deoicied  hy  Judge  * 
JIhomab,  «t  March  Term,  J  861. 

^  The  r«eord  in  this  oase  presents  th;e  followitig  fretfe  tsd 

.  qjOLeatii^ns,  to*wit :    ^    .  .       '     .  . 

'    I    Mrs.  Locinda  Lane,  the  -wife  of  Micajah  Lane,  held  and  ' 

,  litefleflied  eertidu  property^  a  portion  of  wbic^  xvfls^  hf  a 

decree  in  equity,  rendelrcd  fn  Troup  Superior  Oourt,  vested 

im  WiUfcim  'Q.  Anderson,  '<^for  the  sole  and  «eparafe'iDe, 

l)enefit  and  behoof  of  the  said  Lucinda  and  oer  oKiUboi, 

,  .  free  iSnoiii  any  debt,  contract  or  liabilify  of  her  hasbaad^^ 

^Md  a  portion  of  i^rhich  was,  by  the  ^)I  of  Mrs.  Ann  Ai^^m^- 

.    ny/  <'  bequeathed  to  the  said  William  Q.  And^rsoti;  in  trttsi, 

.  &r  the  sole  and  separate  use  of  the  s$id  Lucindii  and  her 

children,  during  her  life,  and  at  her  death,  to  be  equitUy 

divided  among  the  said  children,  the  property  npt  to  be  sab- 

ject  to  the  debts  of  the  said  husband  of  the  said  LneindK.'' 

On  the  26th  of  M^rch,  1856,  the  said  tiueihda,  whilst  die 

was  istill  a  f^me,  cotertf  add  her  son.  Boiling  A.  Lane^  exe6l^ 

ted' A  joti]^t  and  several  promissory  note  for  $276  25)  dve  one 

day  alter  date,  and  paykble  to  Williain  Dallas,  or 

'  At  tbe  date  of  the  note,  Mrs^  Lane  held  the  piloperty 

said,  and  Boiling  A.  Lane  was  insolvent,  add  hap  so  Mmaiftid 

ftoi^  ih^  until*  now. 


*  •  i\  -     .         .     .    • 
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On  the  9th  <#  Jtooary,  1858,  the  said  LucJdda  i'Jltie,  and  ;*..*/ 
her  gbildren^  Jame»  H.  L^ne^  foi^  faiinself  anci  as  aesignee  of     ' 
Boiling  A.  Lnne,  Joseph  L.  Laoej  John  W.  Heard,  in  ri^ht ,  *\  .   * . ' » 
of  hia  wife>  Sarah  F.  Heard,  formerly  Sarah  F.  Lanc^  An-  .  •  V  • 
drew  J.  Lane, tiiDd  George  M.  Lane,  all  entered  into  a  writtM*  *  •    *     *  - 
agreaioeDt,  in  'wbieli  it  was  stipulated  ibat  thp  property.  '•, 
aforesaid  (except  oartaia  specified  articles)  6lu>uld  be  ^'all  . '•   , 
sold,  and  that  the  proceeds  of  the  sale,  and  the  negroes  (afleir  \     .         * 
payment  of  all  debts  for  which  said  property  is  legally*//-    .  •' 
bound)  b^  divided  among  said  children,  in  eonsidcratl9n  of     ,«   h   * ' 
which  the  ohildreu  $1iould  each  pay  to  the  9aid  Lucinda)  *! 
anno&Ily,  the  one^aixtb  port  of  $350  00  daring  her  natural 
life.    Tbe  property  was  sold  and  divided  in  pursuance  of  this 
agreefi^eiit,  aiid  in  ftaliorttirne  thereafter  the  said  Lueinda  '* 
died,  leaving  no  estate  of  any  kind,  and  being  ipsolve^ntr,  she    . 
has  not  and  is  not  likely  to  have  an  administrator. 

WUliam  Dall^  filed  bi«  bill  in  equity  to  bompell  the  child-  , . 
ren  to  pay  ibiBi  note  given  by.  Mrs.  Locinda  Lane  and  ^Pollix^g 
Lane  under,  the  &ot9  be&re  stated;  insisting  that  the  debt  ', 
was  &  chargi^  upon  the  separate  estate  of  the  said  Lueinda,  . 
and  tbi^t  a8  the  ohildren  .had  the  property,  they  ought  to  pay 
each  their  proper  proportion  of  his  debt.  '  ' 

The  defendants  met  the  bill  by  a  demurrer,  on  tlie  grounds ;  •  * 

1.  That  the  bill  XK)ntained  no  equity.  , 

2»  That  no  representative  of  Lueinda.  Lane's  estate  wa«  a 
party  to  the  bill* 

3.  That  Boiling  A.,  Joseph  L.|^and  George,  M.  Lane  are..  * 
not  ma4e  parties  to  the  biU.  '     ,         . 

After  argpnient  bad,  the  presidtng  Judge  sustained  tlie'   ' 
demurrer  *'on  the  first  grouad  taken,  and  because  it, did*  not 
appear  from  th^  bill,  ths^t  the  note  for  whiob  the  complainant  '; 
seeks  payment,  was  chargeable  upon  the  property,  which  the  ' 
defendahts  received  under  the  agreement,"  and  directed  tbo* 
bill  to  be  dismissed  and  judgment  to  be  sign^  against  eom-  ' 
plamaat  for  oppt  .      . 

This  deciakm  is  the  error  complained  of  in  the  record. 


v\  M«  ReB$%  for  plaintiff  in .  error. 


»•. . 


•  •  • » 
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;  ...  •  •      ■ 

By  the  pourL — Lvou!^^  J.;  delivering  the  opinioii. 


^    '  Ludnda  li^De,  a  niamed  ironmn^  /haying  a  life  estate  ib' 
.'*  oeri^iii  reaji  and  personal  property,  Be<9ired*lQ  her  Bc^and  ' 
- "  ^^aeparate  Qs^,  exec^uted  on  the  26tih  Marck,  1MM(,  to  the.  eota*  * 
y  phitoint,  Jointly  and  severally  with  her  son  BalHng  A*  lime, 
:'a  protDiesory  note  fi>r  (lie  sum  <^  $274  25.    On  tht' M^ 
'•     January,  18SJB/the  note  being  unpaidi  Mrs.  Lane  aaargaed 
'  llki^  Hit*  estate/  being  the  whole  of  her  separate  estate)  to  th^ 
.  "^    defendants,  upon  the  consideration  thai  they  would  pay  air 
.  debts  for  which  said  property  *was  legally  boond)  aiid  tbt 
'   ^ch  of  'tbem  woald  pay  to  her  annually  (xuringJieFliA  tha 
one^xth  of  $360  00.    Boiling  A.,  the  othar  ^ar^  'lo  the 
\'.'  i^te,- being  insolvent^  and  Lue!nda  Lane  iM^ring  degHted 
*.   this  life  without  leaving  any  a^ets  fbt  the  payment  cf^Ais 
',    debt,  tlie  Complainant  filed  Ihii  bill  *«gahirit  dtrfiSidititt  ta 

*  '   oompel  a  payment  of  the  note  nhder'  their  agreemcMt  lri0l 
•  the  said  Lucinda,  apod  takijdg  her  assi^ident  trhereef  lb  Ihtf 

•  , .  property.    To  this  bill  defendants  demurred,  on  the  groiHlda 
I.  That  the  bill  was  withont  equity.    S.  ThatenfiielBlif  ]W^ 

;'  '.'ties  to  (he  bii  1  'hatd  not  been  made*    The  fiM  gronnda  in Vii9reB 
s ,    t^o  qileBirons^'  *  ■  -    . 

1.  Whether  the  Kfe-estate of  .Lueiilda  lame,  m^thepi^ 
erty  assigned,  to  defendants,  that  being  an  eatete  to  theadSi 
and  'sepsprate  use  of  the  said  XiOdnda  Lane^  a  fan$  ,eow^ 
,wa^  subject  to.  or  bound  for,  the  pay^ient  of  this  d^ifhile 
'    '.   in  her  hands  and  befoi;e  assignment -to  defendants? 

.      3. .  Whether  this  bill  could  6e  maintained  \>y  the  eon^laitf' 
*  ant  against  the  defendani?  on  tfafir  agreement  with  tbeHill 
*;  .  ^.LucindaLane^tihe  eompIaioaAt  being  no  party  i>ut  a  fllMi)^ 
.    thereto.  •      V 

1 .  As  to  the  fii^t  quest i6n,'that.  is,  whetji^  Ae  pii^peHy'  H^ 
;  /bpuad  for  the  paymeat  of  the  4^bt?  we  hdhi  that  it  W0L' 
.Whenev^i' property,  is  scoured  to  a  jfemeeiwert  to  her  sda^irf 
- .  aeparate  use,  witboilrt  quaii^gation,  limitations  or  ffatrio^QP* 
''*•'•.. jw4to...its  W«A^  e^ymeat, ithe W»c» Jbe y^gydsd  to iis^iW 
.••    '•     '.V    '   •'"*     ■  '••  •.  •  '•  '•    '*'\\'  '  '  "•      >    .     ' 

. .  •    •  »  .  *        t  •  .  »*  •  -        . 
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to  sach  estate,  ki  all  respoots,  as  a  Jenie  $ole^  and  it  is  charge^* 
able  and  bounc}  for  tK^  payment  of  all  debt«  contracted  l>3r,   .. .  \  .  •  * 
her  that  may  he  seonred  by  her  promissory  note,  or  other' 
undertaking  m  writing,  to  pay  tbe  same,  whether  sueh  nota.  , 
isgivea  by.  her  aloAe  or  jointly  with  others;  she  being  the  .r,  •  * 
sole  and  excluaive' owner  of  the  property,  she  holds  it  with    /•  "  '.*; 
all  the  incidents  of  property — the  right  of  selling,  giving,  or     •     ' , ;.  . 
charging  .it  with  the  payment  of  debts.     A  brief  ezamfna^    *  *'  * 
.   tion  or  ref^noe  to  the  principal  adjudication^  on  this  sub-   ,/...•./. 
ject  win  show  that  this  is  now  the  settled  doctrine  pf  the     *>  «'  *'*  . 
Chancery  Ck)ttrt«  of  England,  and  was  so  at  and  long  befbra  .;.    ^  ^' ;  ; 
the  16th  day  of  May,  1776,  the  time  at  whidi  the  laws  •  of ;    ;  ••     • 
England;  then  in  Ibrce,  were  adopted  and  declared  to  be  oT.'.^ 
force  in  this  State  bjr  the  adofxting  act  of. 25th  February,..  y\J"' 
1784.    Tiie  earliest  reported  case  that  I  can  lay  'my  handa    *  /;■ 
upon,  Ibongh  there  are  others  of  a  much  eariier  date  that  I'  .,.•••*.' . 
can  not  get,  is  that  of  Powell  vs.  Hankey,  2  Peere  "William's,  ^  ,;    t  *    . 
82,  dedded  by  Lord  Hardwick  in  1722.;  la  that  case  the      V     /• 
husband  bad  received  from  tbe  trustees  of  the  Mrife  <£200,  the     .'^  * 
proceeds  of  the  sale  of  a  part  of  the  wile's  real  estate,  secured  \  . 
to  her  sole  and  separate  use,  and  had  given  to  the  trustees    '  ^'z 
hhi  bcmd  for  the  amount,-  pq,yable  three  months  'aft«r  the. .  '    *  .'  ' 
death  6f  the  Wife,  for  the  bbnefit  of  the  executors.     After  his,.-  '  .  ?  .* 
the  hujd)and'a,  death,  the  Wife  filed  a  bill  against  the  ^xecu-;  *,**  *♦: . 
tors  of  her  bdfiband  for  an  account,  among  other  things,  for  ,  •    .  /  . 
tijat  ^'200,  wilh^the  interest.    The  Court  held  as  to  this.,  ^''  ''/\ 
c£200,  being  her  separate  estate,  as  she  had  accepted  the  bond   ' 
?o  payable  in  the 'husband's  life  time,  she  was  boiTnd  by  it —  ' « 
as  to  it  she  mt^  prima  faek  he  looked  upon  as  a  f&me  mfk; 
It  was  as  if  n  feme  sole  had  accepted  such  a  bond.''     In  Nor-  •  ,  •" 
ton  vs,  IPnrville,  2  Peere   William,  144,  the  wife,  before    j 
marriage,  with  the  .consent  of  the  intended  husband,  conveyed '   ';  .\ 
an  e&tsLte  to  trustees  fof  her  sole  and  separate  .use  after  mar- 
riage. •■  Durbig  the  eoyerture  she  borro\ved  J.2S,  and  gave 
h^T  bond  for  its  payment.    Ten  years  afterwards,  she  made  her 
will,  appoi^iting  A  and  B  heir  e^ecutors^  her  husband  pos- 
^>sed  bimsfelf  of  j624  of  her  separate  estate:  .  After  which, 
the  obligee  jp  the  bond  brought  a  bill  aggjpst  the  executors 
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rate  e^late  of  iha  wife  iii-  their  hsmdRi    1?be  Cou^fe  heM  ilial 

// .;  '■:- :''  /  AMb  of  ieht»,  mi  that  tlie  lilabtif  c>Wght  to  bo  iM|r  libert; 
'^  \';^  .|  to  pt09^te«U ib«  de&|i4''^iitB.iB  order  tp  hepiid  oiL(,o£  lit  - 

•  ;.  \\'\l]'  ^Bp%rgte^e6i^e,df  'the  /eniii.  coMi..    Tb#  OooH  9tC(|M  tW* 
/     ;     ttiia  '^trde  a'troBjb  e^te  for  the  paymeBt  <tf  d^bli,^  M^V-  '" 
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A  feme  sole;  may  appoint  in  what  manner  she  pleases,  and 
unlesB  the  joining  of  her  trustees  with  her  is  made  necessary^ 
there  is  no  occasion  for  that."  In  Peacock  vs.  Monk,  2  Vea., 
I92y  'Mf  a  wife  having  an  estate  to  her  separate  use  borrows 
money,  which  she  gives  a  bond  to  pay  under  her  hand,  this 
would  give  a  foundation  to  demand  the  money  against  her 
out  of  her  separate  estate,  she  being  considered  as  a  feme  aole 
as  to  that,  and  the  declarations  of  her  to  the  debtor  may  be 

»  

read  in  evidence."  And  in  Pawlet  vs.  Delaval,  2  Ves.,  Sr., 
662,  "  there  is  no  determination  in  this  Court  that  this  Court 
would  not  permit  a  wife  to  dispose  of  her  separate  property 
to  her  husband,  who,  by  the  trust,  is  excluded  from  med^ 
dling  with  it,  unless  it  was  by.  her  judicial  consent  in  this 
Court,  or  by  intervention  of.  friends  or  trustees.  Several 
instances  have  been,  where  wives,  by  acts  in  pais^  have  part- 
ed with  separate  property  to  husbands,  and  when  there  has 
been  no  menace  or  imposition,  it  has  taken  place;  and  there 
are  several  instances  wherein  wives  concurred  to  pledge  part 
of  their  separate  property  for  a  debt  of  the  husband  as  a 
security;  the  Court  has  never  said  that  the  security' should- 
not  take  place,  but  held  it  to  stand  as  a  pledge  indeed,  and 
that  the  husband  should  exonerate." 

Thus  stood  the  question  in  1776,  without  an  adjudication  or 
even  dicta  to  the  contrary.     Then  came  the  decision  in  Hulme 
vs.  Tenant,  3  Bro.,  C.  C,  16,  in  1778.     That  was  a  plea 
Rled  by  tbe  obligee  in  a  bond  entered  into  by  the  defendants, 
hosbaad  and  wife,  to  secure  <£180 — to  recover  the  sum  out  of 
the  {separate  estate  of  the  wife,  which,  upon  marriage,  the 
wife  had  conveyed  to  trustees,  in  trust,  to  pay  the  wife  the 
rents  and  profits  to  her  separate  use,  and  to  convey  the  estate 
to  such  use  as  she,  by  deed  or  will,  in  writing,  should  ap- 
poifity  and  in  default  of  appointment,  to  her  heirs  and  as-'* 
sicriia.     Lord  Thurlow  said:     "The  rule  laid  down  in  Pea- 
cock^    that  a  feme  covertj  acting  with  respect  to  her  sepa- 
rate property,  is  competent  to  act,  in  all  respects,  as  if  she 
were  a  feme  soUy  is  the  proper  rule,  and  necedsary  to  snpport 
the  decisions  on  this  subject.     I  take  it  therefore  it  is  impos- 
sible to  say,  but  that  a  feme  eoveti  is  competent  to  act  as  at 
Vol*  XXXII — 39. 
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feme  9oU^  with  respect  to  separate  property  when  settled  to 
her  separate  use ;  but  the  question  here  goes  a  little  bejond 
that ;  it  is  not  only  how  far  she  may  act  upon  her  separate 
property — I  have  no  doubt  about  that — but  the  question  is, 
how  far  her  general  personal  engagement  shall  be  executed 
out  of  her  separate  property.  If  she  had,  by  instrument, 
oontracted  that  this  or  that  portion  of  her  separate  estate 
should  be  di^)osed  of  in  this  or  that  way,  I  think  she  or  her 
trustees  might  have  been  decreed  to  make  that  disposition; 
but  if  she  entfer  into  an  engagement  which  would  make  a 
feme  8ok  liable  to  the  whole  extent  of  the  contract  as  to  her 
person,  etc.,  in  every  respect/  it  is  clear  that  such  general 
engagement  will  not  bind  her  as  such.  It  is  not  like  an 
infant  that  is  incapable  of  acting ;  but  in  respect  to  a  feme 
oaveii,  determined  cases  seem  to  go  thus  far,  that  the  gena!a] 
engagement  of  the>  wife  shall  operate  upon  her  personal 
property,  shall  apply  to  the- rents  and  profits  of  her  real 
estate,  and  that  her  trustees  shall  be  obliged  to  apply  per- 
sonal property,  and  rents,  and  profits,  when  they  arise,  to  the 
aatisfaction  of  her  general  engagements/'  "  I  have  no  doubt 
of  this  principle,  that,  if  a  Court  of  Equity  says  a  feme  coveti 
may  have  a  separate  estate,  the  Court  will  bind  her  to  the 
whole  extent,  as  to  making  that  estate  liable  to  her  own  en- 
gagements ;  as,  for  instance,  for  payment  of  debts,  etc''  This 
was  followed  :by  the  cases  of  Pybus  vs.  Smith,  Clark  vs. 
Pistoir,  Niemafi  vs.  Cartony,  3  Bro.,  C.  C,  347 ;  Ellis  vs. 
Atkinson,  8  Bro.,  C,  566.  In  Pybus  vs.  Smith,  the  real 
estate  of  the  wife  was  conveyed  to  trustees,  in  trust,  to  per- 
mit the  wife  to  reoeive  or  to  pay  tlie  rents  and  profits  to  soch 
use  and  purposes  as  the  wife  should,  from  time  to  time,  by 
any  writing,  direct  and  appoint,  and  in  default  of  directton, 
to  the  wife  for  her  sole  and  separate  use,  and  after  the  d  Ath 
of  the  wifS)  the  estate  itself  to  hold  in  trust  for  such  person 
and  such  uses,  and  in  manner  and  form  as  the  wife,  by  deed 
or  instrument,  should  direct  and  appoint,  and  in  case  of  no 
appoinment,  then  in.  trust  for  the  wife,  her  heirs  and  assigns. 
Certain  bank  aamiities  of  the  wife  were  also  transferred  to 
the  trustees,  in  trust,  to  pay  the  diyldends  to  such  persons 
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and  sach  uses  as  the  wife,  in'  writing,  dfaoald  appoint,  and  in 
default  of  sach  appointment,  to  pay  to  the  wife  for  her  sole 
and  separfite  use,  and  after  the  death  of  the  wife,  to  sell  and 
apply  among  the  children  of  the  marriage,  and  in  default  of 
children,  to  such  uses  as  the  wife,  in  writing,  should  ap« 
point,  and  in  default  of  appointment,  to  the  next  of  kin  of 
the  wife.     The  wife  subsequently  conveyed  the  whole  estate 
to  trustees  in  trust  for  the  payment  of  the  debts  of  the  hus- 
band.   On  bill  filed  by  the  plainfifis  to  compel  the  trustees 
to  pay  the  rents  and  dividends  to  them,  and  to  join  in  a 
sale  of  the  reversionary  and  contingent  interest  of  the  wife  in 
the  real  estate  and  money  in  funds.  Lord  Thurlow,  with  the 
greatest  desire  to  save  the  wife  from  the  imprudent' and  sweeps 
ing  disposition  of  her  estate,  said,  ''  if  the  point  was  open, 
he  should  have  thought  that  a  feme  coverij  who  had  a  sejlar 
rate  estate,  should  not  part  with  it  without  an  examination ; 
but  a  feme  covert  had  been  considered  by  the  Court  with  res- 
pect to  the  separate  estate  as  a  feme  sole,  therefore,  though  he* 
had  been  desirous  of  going  as  far  as  he  could,  he  found  he 
had  gone  too  &r  on  a  previous  occasion,  (alluding,  says  the 
editor  of  the  reports,  to  the  case  of  Ellis  vs.  Atkinson.)     If 
a  feme  covert  sees  what  she  is  abont,  the  Court  allows  6f  her 
alienation    of  -her  separate  property.     In  Clark  vs.  Pistop 
hank  stock  was  transferred  to  trustees  in  trust  to  pay  the 
interest  and  dividends  to  such  person  as  plaintiff  Maigaret, 
from  time  to  time,  during  her  life,  by  writing,  should  appoint^ 
and  in  default  of  appointment,  to  the  said  Msrgaret  for  her 
separate  use,  and  after  her  death,  to  transfer  the  stock  to  her 
husband  absolutely.    On  bill  by  husband  and  wife,  without 
appointment  and '  on  consent  of  the  wife,  the  Court  directed 
the  trustees  to  transfer.     In  Nieman  vs.  Cartony,  a  legacy  had 
been  given  to  the  wife  for  her  sole  use,  with  a  power  of  ap- 
pointnient  by  will,  and  in  default,  to  her  executors.     It  was 
ordered,  on  her  consent,  to  be  paid  toihe  husband.     In  Ellis 
vs.   Atkinson,  certain  property  was  secured  to  the  separate* 
use  of  the  wift  during  her  life^  ancl  in  case  she  survived  th^ 
husband,  to  be  in  trust  for  the  wife,  etc.,  and  if  the  husband 
survived,  then  for  and  to  such  person  as  the  wife,  by  deed  or 
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will,  migbt  appoitiif  and  in  .default  of  appointment^  then  to  her 
executors  and  administrators,  as  part  of  her  persorial  estate; 
The  husband  and  wife  agreed  that  the  whole  should  be 
assigned  to  the  husband.  On-  bill  filed  by  the  husband  apd 
wife,  the  Court  decreed  that  the  assignment  should  be  made. 
The  next  case  is  that  of  .Sockett  ye.  Wray,  4'  Bro.,  C,  483. 
In  that  ease  certain  stocks  were  held  by  trustees  upon  trust, 
that  they  should,  from!  timeto  time  during  the  life  of  the 
wife,  pay  oVHsr  the  Avidends  to  her,  and  for  her  sole,  absolute 
and  separate  use,  or  to  such  person  as:  she,  by  note  or  instru- 
ment, appoint,  and  after  the  decease  of  the  wife^  upon  trust 
that  the  trustees  sliould  transfer  the  stock  itself  unto  such 
persons  a3  the  wife,  whether  then  cav^  or  802^,  should,  "during 
life,  by  will  appoint,  and  in  default  of  such  appointment,  to 
th4  executors  and  administrators  of  the  wife  for  their  own 
use.  *  *  •     •  ' 

The  bill  was  'by  tlie  husbaud  and  wife  i6  require  the  trus^ 
tees  to  sell  out  the  stocks  and  pay  the  ononey  to  them.  Lord 
Alvanley  ruled,  that  as  the  wife^  by  the  settlement,  was 
restricted  to- a  disposition. of  the  principal  by  ^ill,  she  could 
()Bly  dispose  of  in  that  ^vay,  not  by  deed,  but  in  so  hold- 
ing, he  subscribed  to  Norton  vs.  Turvill^  and  concurred  in 
tjie  dictum  in  Hulme  vs.  Tenaut,  that  when  a  power  is  giren 
to. a  -married  woman  to  'act  ou  h^r-  property,  she  is  so  far  to^ 
•  be  copsid^ed  as  a /erne  sole.  That  is  the  rule  of  this  Court, 
that  wbeil  there  is  no  restraint  In  th^  instrument  creating  the 
separate  estate,  upon  the  wife's  power  of  disposition,  she  is 
to  be 'considered  in  respect  ta  it  as  a  feme  sole,  but  if  the 
Court  oan  gather  from  the  conveyance  or  settlement,  under 
which  the  wife  holds,  no  intention*  to  limit  or  restrain  the 
>irif^'s  power  of  disposition,  or  of  charging  tlie  separate  estate, 
that  limitation  and  restriction  must  and  will  be  rigidly  en- 
&reed^  and  when  one.  mode  of  diaposition  is  given  that  excludes 
aU 'Others.  The  aegleot  of  tfaq  Courts  to  observe  and  enforce 
Ais  principle  inVoIv^d  the  r  Chanoery  Courts  of  Englaad  la 
great  trbubje,  mid  created' tba;k  contusion  and  apparent  inoon* 
0Sstency  in  t;he|r  adjudications,  upon  this  subject  that  was  so 
forcibly  d^onstrated  by  ^hanQoUor  K'eQl  in  the  dose  exftm* 
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inatioB'hegave  them  in  the  Methodist  Episcopa;!  Charch  vs. 
Jaquee.    In  Fettiplace.  vs.  Gorges,  1  Ve«.,  46y  B,Jerru  covert 
having  an  annuity  of  ^200,  and  also  stock  for  £1,000,  to 
her  sole  and  separate  use,  by  will,  devised  the  whole  consist- 
ing of  two  suras  of  £1,000  and  £1,900  in  stocks,  to  her 
beice.    On  bill  filed  by  the  husband  against  the  devisee, 
claimingthese  suras  and  the  dividends,  since  his  wife's  death, 
Lord  Thurlow  said,  ^*  The  single  question  is,   whether  the 
incidents  to  sole  and  separate  property  do  not  foUoMr  it."     "I 
have  always  thought  it  settled  that  fron^  the  moment  in 
which  a  woman  take?  property  to  her  sole  and  separate  use, 
from  the  same  moment  she  has  the  sple  and  separate  right  to 
dispose  of  it.    It  is  incident  to  dispose  of  the  savings  out  of  her 
personal  estate.     Upon  the  cases  I  have  always  taken  this 
ground,  that  personal  property  the  raoment  it  can  be  enjoyed, 
must  be  enjoyed  with  all  its  incidents."    In  Milnes  vs.  Busk, 
2  Ves.,  498,  hcfrd  Loughborough  sdd,   "It  is  contended 
that  when  a  married  woman  had  separate  property  it  hsiis 
been  held  by  modern  determinations  that  she  is  to  all  intents 
and  purposes  to  be  ooinsidered  ^feme  sole.     I  am  not  inclined 
at  present  to  assent-to  that  in  that  extent.  It  is  carried  a  great 
deal  farther  than  I  apprehend  it  was  meant.     As  to  all  her 
debts  and  engagements,  wrth  regard  to  that,  she  shall  be 
answerab>e  as  a  feme  sok  would  be  to  the  extent  of  that ;  she 
jnay  bind  herself  and  contract  debts ;  it  is  held  now  that  she 
may  be  su^;  and  it  may  be  recovered  a^inst  her ;  she  may 
transact  and  make  bargains;  but  that  it. has  gone  farther, 
etc.;  and  that  sh^  should  be  considered  as  a /erne  9ole  quoad 
her  husband,  and  in  transactions  between  thera,'would  require 
great  consideration,  .In. Hyde  vs.  Price,S  Ves.,  437,  the 
husband  transferred  certain  stock  to  trustees  in  trust  to  receive 
the  interest,  dividends  and  annual  proceeds  during  tlie  joint 
lives  of  himself  and  wife,  (they  living  separate  at  the  time,) 
for  her  support  and  maintenance.     The  wife  subsequently 
granted  some'  annuities,  chargeable  on  this  stock,  and  the 
grantee  filed  a  bill  to  have  the  dividend  applied  to- the  pay- 
ment of  the  annuity.     Lord  Loughborough,  laying  hold  of 
the. words,  ndaintenance  and- support,. ^id  that  the  husband 
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did  not  intend  thait  the  wife  should  have  the  same  donunioo 
over  the  property  as  a  feme  ^ofe  \rould  have  of  her  property, 
and  that  it  was  not  property  she,  the  wife,  is  entitled  to,  to 
her  sole  and  separate  use^  there  is  a  special  tnist  upon  it  She 
baa  no  dominion  over  it.    The  grant  made  by  her  is,  in 
defiance  of  the  d^,  ftnd  therefore  oaa  not  be  supported  in 
this  Court.     In  Whistler  vs.  Newman,  4  Yes.,  129,  sto^k 
was  transferred  to  trustees  in  trust  to  pay  the  dividends  to 
the  wife  from  tibia  to  time  as  her  sole  and  separate  property, 
and  after  her  death,  to  the  children  of  the  marriage  as  the 
wife,  by  will»  should  appoint.     In  default  of  appointment 
by  .will,  then  to  the  childi^n.     In  default  of  children,  then 
to  such  uses  as  the  wife,  by  will^  should  appoint;  and  m 
default  of  such  appointment,  then  to  her  executors  and  admin- 
istrators. .  Tl>e  trustees,  after  the  marriage,  u)>on  the  appli- 
cation of  the.  husband  and  wife,  sold  out  the  stock,  and  paid 
the  money  to  the  husband,  Maidment^  one  of  the  trustees, 
being  au  uncle  and  a  creditor  of  the  hui^band  at  the  time  of 
•the  transaction.    The  husband  dying  insolvent,  leaving  his 
wife,  and  six  children  by  her,  surviving,  th^  trustees  replaced 
the  stock,  but  retained  the  div^deti^Sy  and  the  wife  and  ehil- 
dren  filed  a  bill  to  compel  the  trustee  to  pay  the  dividends 
to  her,  aud    to  transfer  the  stock   upon  the  trusts  of  the 
settlement.    Lord  Loughborough^  in  his  decision,  took  ocea- 
sion  to  strongly  condemn  Hulme  vs.  Tenant,  Pyles  vs.  Smith, 
and  Ellis  vs.  Atkinson,  in  which  a  married  woman,  without 
any  formal  examination,  any  act  done  by  her,  or  any  thing 
to  give*  validity  and  sanction  to  the  act  she  was  about  to  do^ 
having  a  right  to  the  separate  use  of  an  income  of  a  teal 
estate,  or  of  a  fund  vested  in  trustees,  and  therefore  nnder 
the  control  of  this  Oourt^  was  considered  as  being  wijuriSj 
and  the  Court  dealt  with  her  exactly  as  they  would  have 
done  with  the  husband.    ''I  do  not,''  says  he,  ''hold  it 
necessary  to  go  f  nto  the  investigation  of  those  different  cases^ 
but  I  cannot  help  making  one  remark,  that  if  the  mle  laid 
down  in  them  is  to  be  pushed  to  its  full  extent,  a  married 
woman,  havifig  trustees,  and  her  property  under  the  jnris- 
diction  of  thi»  Courts  is  infinitely  worse  off,  and  much  more 
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aoprotectedy  than  nhe  would  be  if  left  to  hex'  legal  rightS) 
which  the  busband'Oannot  proprio  marte  affect/^  etc,  ^'Tfais 
case  is  im<ler  different  Gircumstances,  very  different  from  all 
those  cases  that  I  have  looked  into.;  for^  in  t^ose  cases 
the  queation  alwajcs  came  oo  upon  the  claim  of  a  creditor  of 
a  huaband'sy  standing  with  regard  to  him  upon  a  very  £Eiir, 
goodoonsidemtion,  and  not  bound  by  any  tie  or.  condition,  or 
any  dutf  toward  the.  wife }  bound  by  nothing  but  comraon 
humanity,  and  having  a  right  to  get  what  he  could  ibr  a  debt 
due  from  the  husband/'  ^^  When  it  may  be  neoessary  with 
regard  to  creditors  to  enter  into  the  coniiiderationof  Uiese 
eases,  it  will  be  to  be  considered  whether  the  Court  ought*  to 
do  more  than  this^  when  the  creditors  of  the  husband  or  pe^« 
son  dealing  with  the  married  woman,  has^t  any  legal  bold 
of  the  fund,  he  must  take  it;  if  he  has  not.any  Wal  bold 
upon  it,  I  am  much  at  loss  for  any  principle  upon  which  the 
Court  can  make  his  aituation  'better,  or.  improve  a  security 
that  the  law  will  4>ot  acknowledge."- 

The  Chancellor  did  not,  in  this  case,  overrule  the  former 
adjudications  of  the  Court  oh  this  subject,  although  be  evi- 
dently bdieved  tliem  to  be  erroneous ;  but  upon  the  particu*- 
lar  circumstances  of  the  case  took  it  out  6{  the  rule  of  those 
cases  and  supported,  the  bill  of  the  wife  and  children.    In 
tlie  subsequent  case  of  Moses  vs.  Hursh,  5  Vesey,  692,  where 
one  had  purchased  an  annuity  from  a  married  woman  who 
had  real  and  personal  estate  settled  to  her  s^Hixate  use, 
against  the. strong  objection  of  the  trustee  on  account  of  the 
idleness, and  extravagance  of  t^e  husband, and  the.  prob%* 
bility  that  the  wife  and  children  wonld  come  to  the  parish, 
Lord  Looghbofo^gh  dismissed  the  bill  of  the  purchaser  to 
have,  the  rents  and  profits  applied  to  the  payment  of  the  soar 
nuity,  without  taking  it  out  of  the  rule,  and  without  any 
other  reason  than  that  this  was  a  mere  trust  'to  receive  the 
rents  and  profits,  and  from  time  to  time  to  the  separate  .nee 
of  the  wife,  and  that  the  purchaser,  under  the  circumstances, 
was  not  entitled  to  the  consideration  of  fL  Court  of  E(}uity. 
These  xasee  and  dicta  of*  Ziord  Loughborough,  ftkhough  they 
crealcfl  great  doubt  and  di^tractioa  in  the  mind  ^f  his  8U(!- 
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cessor,  Lord  Elden^  w^re  never  followed,  bat  have  been  uni'- 
formly  disregarded  fi^om-  that  >day  to  thik«  .  In  Sberling  vb. 
Kockfort,  8  Vesey,  178,  Lord  EWen  saidV  "Wishing  that 
the  lavr  may  turn  out  tbt  the  protection  of  noarried  women 
to  the  extent  in  .wjiich  it  ib  repveeented  in:  Whistle  vb«  New- 
jnan,  I  find  it  impossible  to  reconcile  all  that  is  said  in  that 
oase  to  former  cases.'^*  Again  be  says,  in  Parkes'vs.  White,  11 
Yesey^  2^,  io  reference  to. the  case  of  Whistlto  vs.  Newman, 
'^'upoQ.  which  it.  does  not  become  me  to  make  any  other 
lemark^.  than  that,  whdn  this  case  comes  on  t6  be  argued 
again,  it'  mast'  be  considered,  how  far  that  .case  is  coifiistent 
with  preceding  authorities';  if  it  is  not,  theU  whether  it  was 
con^petent  to  the  Court,  in  thaib  year,  to  refuse  to  make  a  decree 
consistent  with-  ol}  the  declarations  of  this  Conrt  foe  a  cen- 
tury. 'If  it  is,  asaert0d,  that  though  Lord  Tfaurlow,  follow* 
•ing  hi&  pradeqeBSors  as  far  baok  as  the  doctrine  can  be  traced, 
repeaJtedly  decided  upo^  this  priocipley  this  Court  has  now  a 
right  to  refuse  to  follow  it^  I  Am  not  bold  Enough  to  act 
upon  that  position."  And  when  the  case  was  again  oon- 
Bid^red  by  him,  236,  Jie  said:  ^^' My  judgment  is,  that  in  diifl 
Court*  a  married  woman  having  prop^ty  to  her  separate  uae 
IS  capable  of  selling  it,  provided  she  is  bcraafide  dealing  with 
•persons  coi^tpetent  to  deal  with  ker^  and  not  taking  unfiur 
ndvantager  of.  her.".  1^  WagstnflF  vs.  ^raith, »  Vesey,  628, 
tSir  William  Grant,  Master  of  the  Rolls,  said :  *•  The  only 
question*  appears  to  me  to  be,  whether  this  lady  has  an  ahso- 
lute  Gormplete  life  interest  in  the  dividends-  to  hersepaiate 
•pee.  If 'she  <has,.  then,  unless  the  jGbrmer  doctrine  of.  this 
Court^  that  as^to  separate  propielrty,  a  married  woman  is  to 
be  <^Qsideredi^  feme  aohy  is  abrogated  by  later  determina- 
tions, she  had  a  right  to  make  aiiy  disposition  she*  thought 
fi^  of  that  separate  property.  There  is -no  case  in  which  that 
doctrine. bas^'been  impeached;,  that  is  the. broad  roU  that  a 
carried  woman  is  to  be  ^nsidar^d  a'/^ma  Mb  as  to  property 
to  her  sep^ta  tiSQ»  •  Tbelre<  are  many  .cases  in  which  the 
queation'Jias  been,  whether^fae  absolute  property^  induditig 
a  powe;;to£  dispoBitioa,  was  intended  to  be  given,  <>r  whether 
H^ waff  a  pdmonal  gifb  only, Jtvitboot  a* power,  of  diipi)sitian^ 
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and  where  tHe  Court  has  seed,  from  the  words,  ftn  intention 
to  limit  h^r  to  a  personal  gift,  without  a  power  of  dispositioti^ 
the  Court  h^s  said,  that  (Conditions  ni7gh);  be  imposed^  an4 
aD  interest  inconsistent  with  it  should  not  be  efiectudL" 

In  Stut^  vs.  Corp,  13  Ves^y,  192;  Sir  William  Grant 
again  says:    "When  property  is  settled- to  the  ose  of  a  niar- 
ried  woman  an  examination  is  not  necessury/'    And  in  Essex 
vs.  Atkins;  14  Vesey,  547,  -'^notwithstanding  Lord  Rosslyn's 
doubt,  the  established  doctrine  is,'  that  a 'married  woman  cam 
bind  her  separate  property  without*  the  trustees,  unless  their 
assefitis  rendered  necessary  by  the  jnstruraent  giving  her  tlie 
property/'    Again,  in  Heatly  Vs.  Thomas,  15  V^sey,  596>  • 
where  a  mftft*i^  woman  having  property  to  her  separate  use 
had  joined  with  her^husbafid  and  another  in  the  givingof  a 
bond  for  the  sum  of  £500,^  **i{  dm  was  absolutely  separate 
property  in  Mr?;  Johnson^  that  takes  it  out  of  the  case  of 
Sookett  vsw  Wray*to.that-of  Hulnie  Vs.  Teaaht,''  and  upon 
oonsideratibn  of  the  settlement,  ^'  it  was  declared  that  the 
separate  ^(»te  of  Sarah  Johnson j  (the /(?me  oot;er^,)  with  that 
of  the  other  defendants,  wel-e  jointly  dqd  severally  liable  td 
pay  the  prindpt^I  and  interest  on  the  plaititiff's  bond/'  •  In 
an  anonymous  oasfe,  18  Vcs^,  258,  ^^^ a  married  woman- 
having  separate  property  died  indebted 'by  bond  and  simple 
contract."     Sir  William  Grant  held,  "  that  th^circumstauceis 
of  debt  contracted  by  a-  married  woman  being  se^tited  by  n 
bond  did  not  give*  the  creditor  any  priority,  ther  bond,  oon^ 
sidcred  seoilrity  as-«a  bond,  being  voidj   therefareyall  th^ 
debts  must  be  paid  ^equally."    In  StewaHb  vs.  Kirkwaill,'3 
Madd.^  Ch.,  387,.  wired  Lady  Kirkwall, '  having  a  separate 
estate,  and  living  ^apart  from  her  hneband^  aoc^ted'a  bill  of 
exchange,  im  biH  filed  by  the  helderito<^harg6  hci>  separate 
estnte  with  itn  payment,  thd  Vice  •  Chancellor  (Sir  John 
Leach),  said.:     ...  .       . 

**  I  had  OGcasion  to  consider  this  doctrine^fuUy  inOreatly  vs. 
Noble.*.  -  (S'Madd*.  Ch.,  49.)  I  then  waaand  am  now  of  opin- 
ion^ thai  a  feme  covert  being  incapable  of  contract,  this  Court 
can  not  subject  her  separate  property  to  g«^<eral  demands. 
Bel  that  aa  inrfdent  to  the  power  of'  ^H^oymeat  of  is6pardt« 
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pcopQrty^  she .  h^  ft  power  tp  appoint  it,  and  that  this  Court 
will,  ooosijer  a.. security  etecut^  by  her  as  9x1  appoiot^ieat 
pro  tanto  of  her^6epar$|te  ^jtate.  Let  the  decree  be  %cQordiiig 
to  the  prayer  of»  ihe  bill." 
.  t  will  endeavor  to  ^low,  in  a  .subsequeut  plaee,  whai  is 
meant  by  '' general  dom^nds/'  w  used  by  the  Vice  ChanoeU 
loi:  in  this  case.  The  dictum  ii^  Greatly,  vs.  Noble,  .is :.  ^' At 
la^wt  there  can  be  ho  separate  enjoynient  of  property:  by  % 
feme  covert;  in  equity  there  may^aiid  as  incident  to  the  power 
of  .^njoyn^^^t,  she  has  a  pow^r  of  ch^rgi^  her  separate  projh 
erty.  When  a  wife,  as  in  Hulme  vs.  Tenant  itod  other  oases^ 
» joins  with  her  husband  in  seoarity,  it  is  implied  to  be  an 
execttjtion  of  her  .power  to  ch^rgQ  h«r  separate  property.  If 
it'wer^  necessary  now  to  decide  the  point,.!  think  4t  would 
be  difficult  to.find  either  principle  or  authority  for  reaching 
the  separate  estate  of  a  fame  covert  as  if  vhe  wer^  a  fame  mde, 
'without  any  charge  on  her  part,  either,  express  or  implied.''. 
In  Field  vs.  Sowle,  4  Russ.,  112,  (4  Eng.  Ch.  B.,  113,) 
yfhea  oe;rtaiu  real  estate  was  secured  to  the  separate  use  of 
the  wife,  wil)h  poW^r  to  appoint  the  property  by  deed  or  other 
writing,  or  by  her  will,  the  wife,  after  marriage^  joined  her 
•  husband  in  a  promissory  note  to  the  plaintiff  Fidd,  the 
same  Vice  Chancellor  ruled  that  '^  the  aigni^ture  of  the  prom** 
ksory  note,by  the  defendant,  Sarah  Sowle,  is  sufficient  to 
charge  her.  The  Courts  act  upon  the  security  of  the  wifi^ 
not.  as  an  agreement^  to  chai^ge  her  separate  proper^,,  but  as 
^^itable  appoiatiQcnt  under  the  settlement ;''  deieree  for  sat^ 
is&ction  out  of  the  rents  a&d  profits.  In  Murray  vs.  Barbe, . 
4  Irim.,  (6  Eng.  Ch.,  192,)  a  married  woman  haying  separate 
properfy^  and  living  apart  ttom  her  husband,  employed  tb« 
plaipUfis  as  h^r  solieitoro  in  various  matters  of  litigation  she 
had  with  her  hnsband  and  others,  and  promidad  by  letter  to 
pay  their  bills,  without  reference  to  her  separate  estate.  'Vide 
Chaneelior  fiir  L.  Shad  well,  upon  .  consideration  bf  all  the 
aathoritiss,  held  that  the  separate  property  was  liable  to  the 
demands  of  the  plainti&*  From  tkis  deoisioft  of  the  Viee 
Gfrnnoellor  a^  appeal  was  taken,  and  ih^  judgment  of  the 
Tioe  Chancellor  affirmed.    »  Myl.  &  K.,  21%  (K>  Eng.  Gh.) 
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There  in  oim  da^  of  cases  that  I  have  ndt  up  to  this  tttfife 
noticed,  and  it  is  not  necessary  ilow  that  I  should  do  so,  as 
they  do  not  necsessarily' apply  to  the  question  in  this  case,  but 
as  reference  is  made  to  them,  not  only  in  the  adjudications  to 
which  I  havfe  referred,  but  bf  text  writers  in  the  discussion  ^ 
of  this  question,  it  will  not  be  amiss  to  give  them  some  fttten- 
tion.     I  allude  to  those  cases  arising  upon  what  is  most  fre- 
quently called  the  general   demands  against  the  married* 
woman  having  separate  property.     Sir  John  Leaeh  ill  Greatly 
v».  Noble,  said  "  it  would  be  difficult  to  find  either  principle 
or  authority  for  roaching  the  separate  estatis  of  a  feme  eoveri 
as  if  she  were  sole,  without  any  charge,  on  her  paVt,'eith^]r 
express  or  implied,''  send  in.  Stuart  vs.-  Kirkland,  that  h'e 
"then  was  of  opinion' that  a  ferns  eoveri  being  incapable  of 
contract,  this  Court  'tonn6t  subject  her  separate  property  to 
general  demands.''     Mh  Story,  in  £q.  Jar.,  sec/ 1398,  says^ 
"In»  the' first  pla(^,  her  Separate  property  is  not,  in  ciqurtyi 
liable  for  the  payment  of  her  general  personal  engagement. 
If,  thereford,  a  marrie<l  woman  should,  during  lier  coverture^ 
oontract  debts  generally  without  doing  any  act'  Indicating  an 
intention  to  charge  her  separate  property  with  the  paymeat 
of  them,  Courts  of  Equity  will  not  entertain  jurisdiction  to 
enfoice  payment  thereof  out  of  such  estate  during  hev  life.'^ 
This  te3ct,  and  the  <iio6a  to  which  Z  have -referred,  is  calcu- 
lated to  mislead  one,  for  the  terms  '^  general  personal  engage- 
meats/*  '^g€fneral  demailds^"  lind  '^contracting  debts,"  will 
cover  every  species  of  debt  or  contract  made:  by  the  wife 
when  no  special  charge  is  made  upon  the  separate  estate. 
The  cased  referred  to  in  support  of  this  broad  rule  do  rtet 
support  it.    They  are.  The  Duke  of  Boll^on  vs.'  Williams, 
2  VcB.,  138  58.  C,  4  Bro.  C.  297;  Jones  vs.  Harris,  9  Ves., 
498 ;  Stewart  vs.  Kirkland^  3  Madd.  Ch.,  387.;  Greatly  va. 
Noble^  3  Madd.  Oh./94;  Aguillar  vs.  Aguillaf,  5  Ifadd.^ 
418.     In  all  these  cases,  except^  Uia^  of  Greatly  vs.  Noble,  th6 
feme  coveria  had  granted  annuities  out  of  and'chargeaible  npen 
their  s^mrate  estates,  whieh.  were  declared* to  be  void,  because 
of  the  grantee's  &ilure  or  neglect  to  make  them  efiectuliland 
available  by  a  ovmplianee  with  the  pr^visioas'Of  the  statute 
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0Dder  vrhitsh  thej,  were  taken  andftllowed^  that  of  17.  George  I, 
cL.  26j^  I  beiieve ;  and  upon  the  failure  of  the  annuities,  the 
grantees  fought  to  charge  the  se|>arate  estate  of  feme  ^eomrts 
with  the  re^paymentof  the  moriey  advance  for  the  same. 
The  Court  uniformly  refused  to  allow  this  to  be  done«     The 
principle  upon,  which  a  Court  of  Equity  lays  hold  of  the 
separate  property  of  a  roamed  i^roman^  and  obai^ges  it  with 
the  pilyment  of  her  bond|.note;  or  other. <7bligaUoii  i^  this, 
that  03  she  isjncapable  in  law,  as  a  married  woman,  to  act, 
and  that  her  hood,  n6te,  pr  other\obligati<m  is  void,,  and  can 
not  be  enforced  against  her  personally,  yet  as  she  Juis  prop- 
^ty  over  which  she  has  absolute  donnnion,  when  she  deals 
with  avotlier,  obtains  credit,  and  gives  her  •obligation  to  pay, 
'she  ia  presumed  ^  treal  with  rospect  to  her  separate  estate, 
and.that  she  intends  to  charge  such  estate  with,  the  payment 
of  the  debts  she  so  makes,  and  that  it  is  upon  this  presomp* 
tio;i  and  intentiop  that  the  credit  is  extended  to  her,  and  the 
security  taken  for  its  payment.     Hence  a  Court  of  Et^oity, 
in  making  the^Boparata  estate.  liable,  is  butenforclngi  if  not 
the.  express,  the  implied  contnwt  of  the  parties.     Kow  it  is 
perfectly  clear  that  in  the  .coacs  above  cited,  cases  of  Boltoa 
vs.  Williams,  aqd  others,  no  *such  implied  contract  couM  be 
inferred.    Tha/etTi^  (x>^ar^  intended  jto  grant  &n  annuity,  not 
to  charge  her  separate  estate  with  the  re*payment  of  the 
purchase  price  received  by  het  for  such  grant.     The  purchaser 
did  not  intend  or  expect  any  such  security,  and  so  the  ques- 
tion is  strongly  put  byt  Lord  Eiden  in  Jones  vs.  Harris,  9 
Ves.j  49G,'  ^^it  is  very  difficult,!' .«ays  he,  ^'to  maintain  that 
^where  her  intention  was  not  to  tsontract.  a  personal  debt,  or  to 
obarge  a  gross  sum  upon  her  separate  estate,  but  the  contract 
was^or  an  aiinuity,  which  contract-  the  party  dealing  had  it 
in  his  power  t<>  make*  effect ual>.  und  s.ach  as  to  bind  her 
.acco;*djng  to  the  intention  of  bqth^^nd  .he  failed  in  that  a 
Court  of  Equity  ought t«  aMsisthim,  and  tagivo'bini  sudi  a 
cbargeasahe  did  not  intend  to  give  him,  or  he  to  have. 

1.  I  doubted,  arid  a<n  confirmed  in  that  by  Williamt-  v& 
Th^  Dukeof  JBoltpA,  whether,  there  is  any  anthority  that 
mutrelf  becan»e«  man  contracts-  vrikh  a  marcied  wpoMn}  tbe 
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Court  .^wmld'cdosidef  him  iifali.eTeiltd  as  coptiiacting  "vrith* 
her  not  as  a  marri^  womim  merely/ but  as  a  married  iromaii' 
haviiig  a  s^parat^  estate/'  •  The  case  of  Greatly  ys.  .Ndble  is 
very  differ^ot;  that  was  a  bill' to  charge  tbe  separate  efetate  of. 
a  married -woman  with  m^fleythataheobtalinedfrandaleDtly^ 
and  ai^  it. was  alleged  that  the'  money  'w&s  invested  hy  thk 
trostees  for  the  tase  of  ^uch*  mUrriedi  womiiQ,  the  bill  was  dus^ 
lained  £>r  the  paifpose  of  compelling'  ^he  triiateei  to  transfer 
the  )^r6pef tj  so  acquired  to'th^  plaintiffs* 

From'  ibis  too  greatlj^  extended  reference  it  will  be  'seen    > 

that'tlie  mle  adopted  *by  this  Court  fatis  far  short  of  that  of 

modi  of  Uie*  cases  oited)  foB  in  many  of  them  €be  restraint 

upom:ih^)f erne  covert's  power  df  filienfttion  of  the*  separate 

estate^  that  was  evidently  iniended'  t6  be  imposed  by  the 

iastramefcit  creating  such  estate^  has  been  disregarded  by  the 

Court^wiiile  out  rule^  on  the  oontravy,  id  that* as  to  her 

separator  efitate>  %he  is*  a.  fcTne  efole  sub  moda,  ta  the  extent 

tbat  the  instrament  creating  the  separate  estate  makes,  her 

80.  • '  We  miglity  ufader  the  adjudieations,  ba^  gone  fbrther^, 

bat  a9  theil*e  was  na  conflict^' up  to  the  point  we  have  gone; 

we  ecHild  ;iot,  without  a  Violation  of  all  preeedeot,  have 

fiiiled  to  go  as  far  as  we  have.     T  mean,  of  course/of  the. 

precedent  of  the  English* Chancery  Courts.    TJie  American^ 

cases  I  have  not  considered,  nor  shall,  fbr  they- are  so  cofi«> 

flicting,  and  at  such  variance/ that  thefy  either  furnish  no 

rule  at  all  or  leavb  us  at  liberty  to  adopt  such'  ha  we  ttiight 

d^m  the  mos^  just  and  equitable.     Indeed,  did  we  not  feel 

ourselves  constrained  by  precedent  wo  should,  notwithstand* 

ing,  adopt  the*  rule  that  w^  have^  as  affording   the  most 

ample  protection  to  the  married  woman,  and  at  the  same 

time  extending  to  her  the  fullest  and  most  perfect  enjoyment 

of'  het  separate  estaie.     Under  it  the  parents  or  friends  ma-, 

^ing  the  settlement 'may  so.  guard  her'  estate  that  she  can  not' 

.  touch  or  convert  the  corpus,  or  they  may,  by  confidingcia  her"  • 

intelligence  and  capacijby  to  manage  ana  protect  her  own^ 

inferests,  clothe  h^r  With  the  same  power  of  control  ahd 

mansigeinent  is  if  she  were  d,  feme  sole,  and  this  th^y  wilt 
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do  "vrfa^B  they'give  tb  her  propertj,  to  fawsole 
osOy  without  reBtrictioD  qs  to  ilt  nee  mud  enjoyment 

.  2.  The  ne;xt  qaeetioiiy  as  to  whether  (he  pliuatiff,  he  being 
no  party  to*the  agpeement^  can  enforce  this  agieeaMot  agmiiBt 
tbese*defeadantsy  in  eqiiiQr^  is  one  which  Is  no  longer  open^  lor 
it  16  controlled  by  the  decision  of  this  Coqrt  at  the  Maooo 
January  Temv  186t,  of  Bell  vs.  McGrady>  d  oL    The  firm 
Grardaer  &  Ken^cky  parties  ii|  a  livery  staUe,  buggies  and 
horses,  etc.,  sold  and  eoaveyed  the  livery  stable  mod  their 
entire  stock  to  McGrady,  one- of  the  defendants,  MeG^rady 
agreeing,  in  pUrt  oonsidemtion  of -sueh  purcfaaaa,  to  p«jr  all 
the  debts  and  liabilities  of  ihe  firm  of  Qardoer  &  Kendrick. 
BbU,  the  bolder  of  a  note  on'  G«  &£.,  filed  his  bill  agaiast 
McGrady  to  compel  a  payment  of  the  note  on  Grardper  & 
Kendrick,  both  of  whom  .were  insolvents    This  Gonrt^  on 
demurrer,  sustained  the  bill,  holding  that  '^  it  was  proper  fiir 
this. creditor  to  go  ipto  equity  to  en£brce  this*  agreement  in 
hebalf  ^f-  himself  aed  oUiers4''    Behind  a  de^ron  directly  ia 
point,  as  we  hold  this  to  be,  this  Court  will  nci  go.     In  that 
case,  Grardoer  &  JCendrick,*  as  Mrs.  JUine  in^tbis,  had  parted 
with  the  entiro  dominion  of  the  property*    The  agreement 
was  not  a  mere  declaration  of  intention  in  favor  of  the  ae(}i- 
tors,  tha^  might  be  repealled  or  Oontrolled  by  the  grantor; 
but  it  was  an  execdt^  trusl|  comply  at  law,  and  in  ibis 
the  cases  differ  from*  the  many  cas^s  of  volantary*a8signmait 
for  the  payment  of  debts,  eto.,  to  which  .teferenoe  hai|  been 
made.  .  See  Blliaon  vs.  Ellison,  6  Veeey,  662 ;  Gran:ard  v& 
Losd'Laiiderdale,  4  Buss.,  and  My.,  (11  £ng.  Ch.,)  463-4; 
Niooji'vs.  Mutaiford,  4  John.  Ch.j^529;  Moses  va.  Murga* 

'  troyd,  1  John.,rQh.,  129 ;  Fortes<[ue  vs.  Bantett,  3  Myl.  and 
£.,  (10  !Eng.  Oh.,)  42 ;  Story's  Eq.  Jur,  see.  793.  a. 
.    3(  Mrs.  Luoinda  Lane  Mng  dead,  and  no  administration 
being  had,  and  no  necessity  for  one,  as  slie  bad*  no  proper^ 

.  to  admipistov,  are  sufficient  irxcuses  for  not  making  her  a 
party  to  the  Wli* 

Tfae.objeotion  as  to  Boiling  A-i  Joseph  3.,  and  «Qeorge  M. 
liane  not  bein^*  parties,  was  not  insisted  upon,  nor  in  &ot 
was  that  as  to  Mrs.  Lane )  besides,  the  objection  docs  n<)t 
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^eem  to  ezkt^  aa  all  those  penoos  twem,  from  tb«  reoord,  to 
be  parties,  and 'to  have  been  8^rV«d  wirii  the  bill.  The  ooljr 
neoeaearf  parliefl  to  thtB  bill  are  4;ho6e  who  madto'  this  agiee- 
meoty  irho  reoeived  the  life  estate  of  LncindB  Lane,  .and 
these  seem  to  be  proved ;  if  tbe^  are  net^  thqr  ought  to  be. 
Let  the  judgment  be  reversed. 


.    } 


JbfiN  S.  WoSDy  'd  ctl.f  plaintiff  in  em>r^  t»«  Giles  Mit« 
CHaftLiiy  iexecotor,  etc.,  defenddnt  hi  error.  •^*  *    ' 

•  ■         '  .         '  *        ' 

A  legMgr  fiulingi  /eill&er  hf  lapse  pr  becaoier.foid  at,  law,  misjato  tto 
residuum  aod  passtv  to  the  residuary  legatee,  andf  not  to  the  next  of 
khi.  - 

'In  eqaity,  in  Jackson  Snpfrior.  Court.  Dedisiob  on  d4^ 
murrer  made  bj  his  Honor  Judge  Hutchins,  at  Augast 
Term,  1880.  * 


•  • 


The  question  made  id  this  case  larlses  out  of  *the  following 
state  of  facts :  , 

WHliam  B.  Martin  died  t^tate.  The  sixth  item  of  his 
will,  being  void  under  Hsbe  laws  of  Georgia  against  the. manu- 
mission of  slaves,  wds  not  proven  as  part  of  the  will  before 
the  Ordinary;  and  is  in  tfae^e  words : 

**  I  desire  that  my  faithfol  and  tr.usi;y  negroes,  Gabe  and 
Willia^  also  Bkke  and  Henry,  sons  of  Gabie,  be  free  as  far 
as  is  consistent  with  the  laws  of  this 'State,  and  I  give  to 
their  dseand  benefit,  as  a  home  during  Hfe/the  fbllowing 
described  quantity  of  land :  a  part  of  tract  on  which  I  now 
live,  ^describing  it,]  whidh  said  land,  at  the  d^th  of  ksiiA 
negroes,  ^hall  revert  to  my  original  tract.  '  I  also  give  to  tb)» 
use  and  benefit  of  said  negfoes  foUr  cows  pf  their  choice 
[and  other  personal  property,  describing  it]. .    I  hereby  ap- 
point Qiles  Mitchell  guardiaq  for  said  negroes,  with  authority 
to  trade  for  them,  and  otherwise  control  their  business  as 
o^aardian,  and  as.oompensation. for  such  care  and  trouble,  I 
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{^v^to  Giles 'MitchleU  one  promisoory- note' which  I  now  hold 
QU  hio2  for  the.  Bum  of  $1200  00/''.      .  ....     • 

'  Tbe^ghteeath  lt«m  oft  tbe  will  id  ia  tbe  following  wordsc 
.  **A11  the  remainder  of  my  property,  if  «ny  there  be,  I 
gi^e  to  mj  frieod,  G^lee  Mttehell^  and  I  fasreby  jiominate 
and  appoint  him  executor  of  this^my*  last  wiHiand  testa- 
ment.'' 

Under  these  circumstances,  John  &.Word  and  others,  as 
next  of  kin  of  the  testator,  filed  their  bill  in  equity,  against 
Mitchell,  the  executor,  praying  a  distribution  of  the  negroes 
and  other*  pnoperty  mention^  in  the  ftixtb  item  of  the  wiH, 
amongst  them  as  4hje  h'eirs^at-law  of  tha  testator. » 

Mitchell  set  up  a  demurrer  to  the  bill,  on  the  ground 
that  the  property  mentiofted  in  the  ^id  sixth  item  Jiassed  to 
Him  as  the  residuary  legatee  under  the  will. 

Af^er  argument,  the  presiding  Judge  sustained  the  de- 
murrer wd  disrpissod  the  bill^  on  the  grouuit  taken  ia  the 
demurrer.  ^  .  . 

This  decision  is  the  error  complained  of. 

4 

Geobgk  HiUiYEB,  for  plaintiff*  in  error;       .  . 
W.  H.  HuXiL,  for  defendant  in  error. 

•  ♦  *.  * 

By  tJie  0i>«r#,-7^LYpi!r,  J.,  delfverhig  the  opinion. 

When  a  legacy  fails  either,  by  lapse  t)r  because  it  is  void 
at  law,' it  falls  into  the  general  resMuam.and  parses  to  resi* 
duarj  legatee,  and  not  to  th^  xiett  of  kin;  '  Thi^  is  the 
general  role^  and  th^e  is  nothinj^  in  ^bis  case  condtitutiiig  it 
an  .exceptiop  thereto^  Dawson  ys.,Cliiich|  16  Yese;i|416; 
JDurv^r  v9».  Hotteu^  1  Vesey,  Sr.,  321  f  Oambridge  vs. 
Rous,  8  Vesey,  25  ;  2  Rop.  m  L^-,  487,  490 ;  Hughes  vs, 
Allen,  SJ  Gaw,  .489.  ... 

M  I/ot  the  judgmefi^  be  affirmed. 


» 


*  • 


'   ..  *'*    •  .-♦.    • 


. 


»  ....        _ 


♦ .  .    .    •         ,  •      •  ■ 
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Stanford  v$t  Mongin  tt  tU, . 

*     •  ■  ■  ■'■■  -.  II  n,  1, 

Richard  Bofi  and  JoHir  R.  Stanford,  plftinttilb  in  error, 
V9.  John  Doe,  ex  dem.,  Wtljaah  H.  Mokgik,  et  al,  de- 
fendants in  error* 

■ 

1.  Where  there  is  evidence  enongb  to  fully  juatify  the  verdict  of  tha 
jary,  a  new  trial  will  not  be  awarded. 

Action  of  ejectment,  in  Habersham  Superior  Court.    Tried 
before  Judge  Hxttchins,  at  the  April  Term,  1861.  . 

This  was  an. action  of  ejectment,  instituted  on  the  lOU^ 
day  of  July,  1868,  in  the  name  of  John  Doe,  on  the  demises 
of  William  H.  Mongin,  Peyton  L.  Wade,  and  Andrew  J. 
Nichols,  against  Bichard  Roe,  casual  ejector,  and  Joba  B. 
Stanford,  tenant  in  possession,  to  recover  ^  a  certain  parcel 
or  tract  of  land  situate  in  the  county  of  Habersham,  and* 
being  part  of  lot  No.  19,,  in  the  10th  district  of  said  oQUBty, 
and  being  in  the  bend  of  Soquee  river,  near  Clarksvil]e,just 
opposite  the  mouth  of  the  branch  running  from  Clarksyill^ 
by  the  lot  known  a^  the  Fayette  lot,  where  WUey  Thompson 
now  lives,  and  bounded  on  the  north,  east,  afnd  south  0i(^ 
by  tbe  old  run  or  bed  of  said  Soquee  river  to  the  middle. ^r 
thread  of  silid  bed,  and  on  the  west  side  by  the  new  or  present 
bed  of  said  rive^,  and  embraced  in  a  deed  dated  .29th  Sep*- 
tember,  1837,  from  benjamin  Yaughanto  William  H,  Mon^ 
gin,  containing  five  acres,  more  or  less,  imd  also  sometimes 
known  as  the  Island/^ 

To  this  action  the  defendant  pleaded  the  general  issue,  and 
the  Statute  of  Limitations. 

•  •  • 

Both  parties  claiming  title  to  the  land  in  dispute .  froai 
Benjamin  Vaughan,  it  was  agreed,  on  the  trial,  that  neithcf 
should  be  required  to  show  title  further  back  than  V^ughi^qi 
the  common  grantor.  '     .V 

The  plaintiff  introduced  tbe  following  testimony)  to-wit: 
l8t.  A  deed  from  ^njamin  Vaughan  to  William  H.  M^on^ 
gin,  dated  2dth  September,  1837,  oonv^iag  -'all  that  part 
of  lot  No.  19,  in  the.  10th  diatfict  q{  Habersham  oQuntf, 
lying  on  the  ^yest  side  of  the  Soquee  river,  containing  fiye 
and  a  half  acres,  more  or  less.''  <•/•.. 
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This  de(^  was  registered^  29 tk  September^  1837. 

2d.  A  deed  from  said  Mengiu  to  Peyton  L.  W^e,  dated 
21st  Janaary,  1842,  and  registered  the  16th  Jane,  1842|  con- 
veying '^  all  that  part  of  lot  No.  19,  in  said  district  and 
county,  lying  on  the  west  side  of  Soquee  river,  containing  five 
and  a  half  acres,  more  or  less/'    < 

.8d.  A  deed  from  said  Wade  to  James  B,  Wlley^  dated  6th 
January,  1848^  and  registered  28th  February,  1858,  convey- 
ing '^all  that  part  of  lot  No.  19  aforesaid,  lying  on  the  west 
side  of  Boquee  river,  containing  five  and  a  half  aca-es,  more 
or  less.*' 

ft     • 

4th.  A  deed  from  John  W.  H.  Underwood  and  John  H 
Wiley,  executors  of 'James  R*  Wiley,  deceased,  to  Andrew  J 
)!7iehols,  dat^'28th  June,  1858,  and  roistered  on  same  dky 
conveying  "a  certain  parcel  of  land,  part  of  lot  No.  19 
aforesaid,  beghming  at  the  north  corner  of  said  lot  Nol  1  and 
running  south  fifty-five  degrees,  west  thirty-three  chains  and 
five  links  along  the  north  line  of  said  lot  to  a  conditional 
ii^one  comer,  thence  thirty-eight  chains  add  thirty  links,  east 
thirty-six  chains  and  fifty  links  to  a  hickory  sapling  near  the 
road  leading  from  the  Soquee  bridge  to  the  Vandyke  bridge 
ttlence  s  southwardly  direction  along  the  bluff  leading  from 
the  said  hickory  tree  to  the  Soquee  river,  said  line  running 
riiidway  from  the  base  to  the  top  of  said  bluff,  thence  up 
said  river  bed  as  It  used  to  run  and  did  run  at  the  time  of 
the  original  survey  of  said  lots,' and  up  to  -the*  year  1840, 
with  the  meanders  thereof  to  within  three  chains  and  sixteen 
links  of  the  south-east  corner  of  said  lot  No.  1,  thence  north 
thirty-five  chains,  west  six  chains  and  thirty-three  links  to  a 
Mone  cortfer>  thence  north  fifty-five  chains,  east  three  chains 
ahd^sixteeil  links  to  the  original  line  of  said  lot,  thence 
along  said  line  to  the  beginning  corner,- containing  one  hon- 
dred  and  efghly-tbree  acres,  more  or  less. 
/'I^hed^endant  introduced  a  deed  iram  the  administrators 
of  "Vaiighan  f o '  John  R.  Stanford,  conveying  all  of  lot  No. 
tSjlxk  the  10th  district  of  Habersham  oounty,  except  such 
|>brtor  parcels  of  said  *  lot  as  the  said  Benjamin  Yaughan, 
deceased,  may  have  sold  off  from  said  lot,  and  conveyed  by 
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deed  in  fak  life  time.  The  said  tract  containing  186  aores, 
and  alflo  so  many  acres  may  be  covered  by  the  waters  of 
Soqnee  river  to  the*  weet  bank  thereof^  and  also  including 
all  the  waters  of  said  river,,  and  the  land  upon  which  said 
waters  ran  within  said  lot  No.  19,  on  the  6th  of  February^ 

1839.  .  .  . 

On  the  trial  there  was  a  multitude  of  witnesses  sworn, 
and  there  was  a  considerable  conflict  in  the  testimony.  -  The 
land  in  dispute,  as  appears  from  the  record,  was  an  island 
lying  within  two  channels  of  the  Boquee  river.  The  plain* 
tiff  endeavored  to  show  by  bis  testimony  that  the  island 
did  not  exist  at  the  time  Vanghan  conveyed  the  land  to' 
Hon^,  but  that  it-  was  formed  in   the  month  of  May, 

1840,  by  the  celebrated  freshet  of  that  year,  and  that  as 
Vanghan  conveyed  to  Mongin,  in  1837,  all  the  land  of  lot 
Xo.  19,  lying  west  of  the  river  as  it  then  ran,  he  conveyed 
the  premises  in  dispute,  and  that  the  changes  in  the  ohapnel 
of  the  river  did  not  deprive  him,  and  those  deriving  title  fn>m 
him,  of  the  land  in  controversy; 

The  defendant,  on  his  part,  endeavored  to  rebut  this  theory 
of  the  case,  and  establish  the  contrary  thereof. 

The  question  being  one  of  mere  iact,  it  is  not  deemed 
necessary  to  detail  the  voluminous  testimony  adduced  on  each 
side. 

The  jnry  found  'for  t&e  plaintiff  the  premises  in  dispute, 
and  $46  00  mesne  profits,  with  cost  of  suit. 

The  defendant  then  moved  for  a  new  trial|  chiefly  on  4he 
ground  that  the  verdict  was  contrary  to  law,  contrary  to  evi«* 
dence,  and  greatly  contrary  to  the  weight  of  the  evidence  in 
thecase»    • 

The  Conrt  overruled  the  motion,  and  refused  the  new  trial, 
md  that  decision  is  the  error  complained  of. 


Stanford,  for  plaintiff  in  error. 
Akjbbhan,  contra. 


•\ 
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Sy  thie  Court — ^I^tTMPKlN,  jf.,  delivering  the  opinion. 

*  It  is  time  thai  this  litigation  should  be  ended.  Whatever 
oonflift  may  exist  in.  the  toBtimony  as  to  the  precise  period 
when  the  island,  which  has  given  rise  to  this  cootrovenf, 
was  found,  it  must  in  all  fairness  be  admitted;  that  up  to  the 
year  1840  the  main  stream  of  the  Soqoee  river  ran  in  what  is 
called  the  old  channel  under  the  bluff,  on  the  south-east  side 
of  the  land  in  dispute.  Indeed,  the  presumption  from  the 
proof  is,  that  the  new  cut  was  not  made  until  the  May  freshet 
of  that  year-**the  water  flowing  in  the  other  channel  only  at 
high  water.  This  being  so,  and  Vaugban  eonyeying  to  Man- 
gin  all  the  land  west  of  the  river,  be  oonveyed  the  land  in 
dispute. 

Mongin  in  conveying  to  Wade,  Wade  to  Wiley,  and  the 
administrators  of  Wiley  to  Nichols,  without  noticing  the 
dianges  gradually  and  imperceptibly  effected  in  the  sevetal 
duinnels — no  doubt  from  the  evidence  intended  in  the  succes* 
sive  deeds,  which  were  made  to  the  premises,  to  convey  all 
the  latid  which  Vaughan  had  sold  to  Mongin.  It  is  not  to 
be  supposed  that  Mongin  retained  the  title  to  the  two  and  a 
half  acres  contained  in  the  island. 

Vaughan  subsequently  sells  to  C6l.  Stanford  all  the  rest  of 
the  land  not  already  disposed  of  to  Mongin,  which  the  jury 
were  warranted,  from  the  testimony,  in^finding,  did  not  include 
the  Island. 

It  Js  said,  that  if  Col.  Stanford  does  not  own  the  land, 
neither  does  Nichols ;  that  the  title  is  still  in  Mongin. 

We  have  already  remarked  that  there  ia  abundant  evidence 
to  support  the  conclusion  that  the  all,  the  land,  passed  by 
each  successive  deed. 

Were  it  unintentionally  omitted  it  would  constitute  a  strong 
case  for.  a  Court  of  Equity  to  interpose  and  grant  relief.  At 
any  rate,  it  shows  that  the  equity  of  the  case,  as  well  ar  the 
law,  are  against  the  defendant 

Col.  ^nford  has  not  made  out  such  a,  possessory  title  as 
will  enable  him  to  hold  the  land.  The  outside  fence  roand 
ills  entire  tra<^  proves  nothing  as  to  this  particular  piece  of 
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ground,  and  there  is  uo  testimonj  as  to  any  particplat  ocoa- 
panoy  of  the  island  for  the  statutory  period. 

Without  therefor^  disturbing  the  fiumerous  minor  ques- 
tions presented  in  this  record,  we  hold  that  there  are  facts 
enough  in  this  case  fiiUy  to  justify  the  verdict. ' 

Let  the  judgment  ber  affirmed,  ' 


Kennedy  &  Cookset,  plaintiffs  in  error,  us.  Pinckney  G. 
Heap,  trusteei  eto.,  defendant  in  error. 

1.  H.  married  a  minor,  who,  «t  the  time,  owned  tbree  negroes ;  before 
lie  had  reduced  the  neg^oed  to  poMeadion,  he  eonflented  to  a  settlement 
of  the  same  upon  his  "  wife  during  her  natural  life,  with  remainder  to 
her  children  in  fee,  and  }n  default  of  issue,  then. to  her  relations  In 
eqaal  degree,*'  and  executed  a  writing  to  that  e£Fect:  Heldj  that  such 
a  settlement  was  gOod  and  valid,  and  that  the  property  thus  settled 
upon  the  wife  was  not  sul^'ect  to  the  wife's  debts.  ,HM'(iUo,  that 
such  a  settlement  is  Talid  without  beinfc  recorded,  aft  is  required  in 
cases  of  *'  marriage  airreements  and  settlements." 

Levy  and  claim,  in  *  Gwinnett  Superior  Court.  Tried 
before  Judge  Nathan  L.  HurcHtNS,  at  the  March  Terpi, 
1861. 

In  the  month  of  August,  1864,  Mary  F.  EobeHs',  then  a 
minor,  intermarried  with  one  Pinckney  G.  Head.  Tlie  mar- 
riage occurred  without  the  consent,  and  against  the  wishes,  of 
the  noother  or  guardian  of  the  minor.  At  the  time  of  the 
marriage  the  minor  owned  three  negroes,  which  were  in  pOs- 
sessicm  and  under  the'  control  of  Isaac  M.  Young;  her  guar- 
dian, who  then  had  them  hired  out. 

On  the  26th  of  December,  1854,  and  belbre  the  hudbaiid 
had  reduced  the  negtoes  into  possession,  or'exerciaed  any 
control  over  them,  he  exectited  and  delivered  an  Mnstrnment 
in  writing,  of  which  the  following  h  a  copy : 


I  I  ■  ' 
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Seooedy  &  Cooksej  ot.  Be«dy  kuaUA 

''  GEORGIA— Gwinnett  County. 

^^  Thi3- 18  to  aeknowJedge  thai  I  have  received  from  laaac 
K;  Youngs  late  guardian  o£  my  wife,  late  Mary  F.  Roberta^ 
and  her  trustee,  a  negro  maD|  CbarleSi  a  negro  woman,  Lu^, 
and  her  child,  Florida,  which  negroes  I  reeeive  and  bold  u 
trustee  for  my  said  wife  during  her  natural  life,  with  remain^ 
der  to  her  children  in  fee,  and  in  default  of  issue,  then  to  her 
relations  in  equal  degree. 

'^  As  witness  my  hand  and  seal,  this  26th  December,  1854. 

^'PINCKNEY.G,  HEAD.        [Seal] 

"  Test,  N,^L-  HuTOHiNB,  Notary  PubUc/' 

This  paper  was  recorded  in  the.  office  of  t|ie  Clerk  of  the 
Soperior  Court  of  Gwinnett  co^nty  on  the  L5tb  of  March, 
1866. 

On  the  ISth  of  January,  1866,  the  firm  of  Brooks,  Head 
&  Bay,  of  whick  Finkney  G.  Head  was  a  member,  e^cecQted 
a  promissory  note  to  Kennedy  &  Cooksey,  for  $2,767  63, 
upon  which  note  suit  was  afterward  biiought  and  judgmeot 
rendered  on  the  13th  of  September,  1856. 

From  this  judgment  a  writ  oi  fieri  fadoM  issued,  which 
was  levied  upon  the  negroes  aforesaid  as  the  property  of 
Pinckney  Q.  Head,  one  of  the  defendants,  and  the  said 
Pinckney  G.  Head,  as  trustee  for. his  wife,  Mary  F.  Head, 
and  her  children,  interposed  a  claim  to  said  negroes. 

Qn  the  tpal  of  the  claim,  the  plaintifl&  introduced  the 
fi.  fa,  with  the  levy  thereon,  and  proved  that  the  negroes 
were  in  the  possession  of  Head  at  the  date  of  the  levy,  and 
rested  their  case. 

The  claimant  then  offered  in  evidence  the  instrument  in 
writing  hereinbefore  set  forth,  which  was  objected  to  on  the 
ground^  that,  said  paper  was  not  sufficient  .to  -constitute  a 
marriage  agreement  or  settlement^  for  want  of  proper  and 
nocsessacy  parties ;  that  if  otherwise  sufficients  it  was  not 
recorded  within  .the. time  prescribed  by  Iaw>  and  was. there- 
fore void  as  to  creditors  becoming  such  before  suqh  record 
was  m$bde,  and  that  the  marital  rights  of  the  defendant, 
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Head,  having  attached  to  said  property  before  that  time^ 
were  not  thereby  divested  as  to  such  creditors. 

These  objeotiooa  were  oyei^aled,  and  the  paper  admitted 
in  evidence,  to  which  plaintiffi  excepted. 

After  other  proofs  were  submitted,  showing  the  history  of 
tlie  transactioti  as  hereinbefore  given,  the  presiding  ^adge 
charged  the  jury,  ''that  the  wifb  was  entitled  to  hav^.i^ 
reasonable  support  out  of  her  own' property ^t  apart  for  b^| 
and  could  enforce  this  right  by  resorting  to  a  Court  of  Equi* 
ty»  which  would  decree  it  to  her;  that  if  the  husband  waived 
his  marital  right0,  and  oonsented  that  the  property  sfaoiild 
vest  in  a  trustee,  and  remain  her  separate  estate,' before  he 
had  reduced  it  to  possession,  it  was  as  good  and*  binding 
as  a  decree  in  equity  would  be,  and  that  Head  could  receive, 
uid  hold  the  property  as  trustee  for  his  wife/'  To  this  charge 
plaintiffs  excepted. 

The  jury  found  the  property  not  subject  to  the  f  xecutioni 
and  the  plaintiffs  seek  a  reversal  of  that 'judgment,;  because 
of  alleg^  error  in,  admitting  the  paper  in  evidence,  and  in 
charging  the  jury  as  before  stated, 

*   • 

SiMHOKS  &  Winn,  Clark  &  Lauab,  for  plaintiffs  in  error. 

•  •  • 

Willi  AM*  H.  Hull,  covira. 

*  * 

By  iht  Oouirt. — ^Lumpkin,  J.,  delivering  the  opinion. 

Mary  F.  Roberts^  a  minor,  intermarried  with  Pinckney 
G.  Head  in  August,  1854,  against  the  wishes  of  her  mother 
and  guardian.  She  owned  three  negroesy  Charles,  Lucy  and 
child,  Florida,  which  were  then  hired  ou^t  by  the  guardian, 
Isaac  M.  Young,  during  the  year  1854.  At  the  end  of  that 
year,  and  before  the  negroes  came  into  possisssion  of.^Hiead) 
the  husband,  he  by  a  suitable  and  sufficient  inst^rument  xi| 
writing  settled  sfiid  negroes  upon  his  wife  during  his  nuptial 
life,  and  upon  her  children;  should  ahe  have  any,  remainder 
io  fee^  and  ip  default  of  ofispriug,  tp  the  relatives  of  his  said 
wife.  Head  contracted  a  debt  in  1853,  whioh  was  sued  to 
judgment,  and  levied  upon  the^  nsgro^and  the  qviwifoii  is. 
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are  they  liable  for  Head's  debts;  or  are  they  protected  bj  the 
settlement? 

*  The  wife  was  entitled  tp  a  reasonable  support  and  main- 
tenanoe.  out  of  this  property,  tod  espeoiallj  as  sh^  was  a 
minor,  and  married  without  the  consent  and  against  the  wishes 
of  her  guardian*  A  Court  of  Equity  would  faave  decreed  it 
to  her.  The  husband  might  voluntarily  do  what  he  would 
bare  been  compelled  to  do  by  a  Court  of  Equity.'  Before 
he  dame  into  possession  of  the  property  and  before  his  marl* 
tal  rights  attached,  he  made  the  settlement  Being  two  years 
before  the  debt  was  contracted,  had  he  been  in  possession  of 
the  property,  it  would  have,  fnade  no  difference.  Equity 
Sep.,  86. 

' «  And  this  trust  being  the  act  of  the  husband  himself,  and 
he  being  the  trustee^  it  must  be  a  separate  estate,  or  the 
words  are  nugatory.  Steel  vs.  Steel,  Iredell  Eq.,  1  Leading 
Oases  in  Equity,  4X3 ;  Hill  on  Trustees,  421 ;  3  Adkins,  399. 

Biit  it  is  said  the  paper  made  by  Head  was  not  recorded 
wlthing  three  montb«t  from  the  execution  thereof,  in  tht 
county  of  the  husband's  residence,  and  therefore  can  not 
have  any  force  or  effect  agaipst  a  fiona  fids  creditor  without 
notice.    (Cobb;  180.) 

By  reference  to  the  Act  of  1847,  it  will  readily  be  seen 
that  it  does  not  apply  to  this  case.  That  statute  applies  ''to 
marriage  agreements  or  settlements/'  This  is  neither;  bat 
1^  voluntary  settlement  of  the  wife's  equity*  Suppose  this 
settlement  bad  been  made  under  a  decree  of  the  Coart  of 
EiquiCy.  It  will  not  be  pretended  that  that  decree  would 
have  to  be  recorded  i^  the  county  of  the  husband's  residence. 

Neither  Is  this  paper,  which  is  a  substitute  for  it.  Suppose 
the  fiither,  or  any  friend  of  the  tnarried  woman,  were  to 
make  a  post-nuptial  settlement  upon  the  wife,  the  terms  of 
the  law  clearly  does  iibt  appljr  to  stich  a  case.  And'  if  tlie 
Legt^hitmre  wishes  the  act  t6  be  more  comprehensive  in  its 
provisions,  let  them  say  so.  As  it  now  stands,  it  only  applies 
to  '^  marriage  agreements  or  settlements,''  and  this  fa  nettber 
the  one  noir  the  6then 

LetUi^jddgmeot  be  affirmed. 
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THOscAfi  J.  Waters,  plaintiff  in  errors  tw.  Geoboe.  W.  Cusr 

LAMDi  defendant  in  error. 

Ma  hATiDg  to  raise  money  to  complete  iiis  edacation,  made  a  bill  of  sale 
to  his  uncle,  W.,  of  a  negro  boy^  who  advanced  bim  $500  00  on  . 
account  of  the  same,  and  agreed,  upon  its  re-payment,  to  re>cotit«y 
the  negro  to  him)  Mo.;  »nd  that  in  the  melni  time  the  services  of  the 
negro  should  stand  in  place  of  the  interest ;  Seld,  this  ^48,  a  condir 
tional  sale,  aud  that  under  the  particular  cirouinstanees  of  this  case^ 
fire  years  was  not  an  thnreasonable  time  within  which  to  call  for  a  re- 
coDTcyance. 

III  equity,  in  Gwinnett  Superior  Court.  Decision  by  Judge 
IVEBaoN  L.  Habbis,  on  the  29th  of  April,  1861. 

This  wad  a  bill  in  equity,  filed,  by  George  W.  Cleland 
against  Thomas  J.  Waters,  containing  Substantially  the  follow- 
ing allegations,  to*  wit: 

On  the  5th  day  of  April,  1852,  complainant,  then  a  young 
man  of  very  small  meansi  was  engaged  in  the  study  of  med- 
icine.    His  all  of  property  at  that  time  was  a  favorite  negro 
boy  by  the  name  of  Sawney,  about  sixteen  years  old,  and 
worth  $800  00.     Finding  that  he  could  not  prosecute  his 
professional  studies  further  without  a  sale  or  mortgage  of  the 
boy^  which  was  the  gift  of  his  grandfather,  and  to  whom  he 
had  become  much  attached,  on  account  of  his  having  been 
thus  given,  as  irell  as  having  been  partly  raised,  with  him, 
Cleland  went  to  his  uncle,  Thomas  J.  Waters,  and  explained 
to  him  his  circumstances  and  condition.     It  was  then  agreed 
that  Waters  should  advance  to  Cleland  $260  OQ,  and  hb 
note  for  $250  00  more,  payable  some  time  hi  1853,  which 
latter  sum  was  not  to  be  called  for  unjess  needed  by  Cleland 
in  perfecting  his  tnedical  ieducatton,  and  Cleland  was  to  de- 
liver the  boy  SaWney,  "with  a  oiH  of  sale,  to  Waters,  and 
Waters  was  to  have  the  serviced  of  the  boy  without  hire,  and* 
Cleland  was  to  hhve  the  use  of  the  money  withotit  interest. 
It  was  also  distinctly  Understood,  that  when  Cleland  should 
perfect  his  edocation,  and  be  able  to  do  so,  he  should  repay 
the  $600  00  to  Witters,  and  receive  back  the  boy  and  bill  of 
sale.     This  agreement  was  carried  out  by  Watssra,  who  gave 
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his  nete  and  paid  the  money,  and  by  Cieland,  who  delivered 
thd  boy  and  executed  the  bill  of  sale. «  He  was  indn'eed  to 
give  an  absolute  bill  of  sale  instead  of  a  mortgage,  becaose 
from  bis  inexperience  he  did  not  know  the  difference  between 
them  as  to  legal  effect,  and  because  his  uncle^  in  Whom  he 
had  great  confidenoe,  assured  him  that  it  made  no  differenoe 
as  b^twe^n  them,  and  because  he  did  not  suspect  that  his 
t>wn  uncle  was  trying  to^  or  Would  take  advantage  of  him. 
Cleland  Went  on.and  completed  his  pcofesslonal  edacatioa, 
and  entered  upon  the  practice  of  medicine  and  being  able  .to 
do  so,  raised  the  sum  of  $500  00,  and  on  the  12th  of  Decern-* 
ber;  1856,  tendered  the  same  to  Waters,  and  demanded  the 
negro  boy  and  bill  of  sale,  which  Waters  refused  to  deliver, 
saying  that  he  had  become  attached  to  the  boy,  and  he  did 
not  want  to  part  with  I^im. 

The  bill  prays  that  the  bill  of  sale  be  delivered  up  and 
cancelled,  and  that  Waters  specifically  perform  the  contract. 

Waters,  in  his  answer,  admits  the  allegations  in  the  bill, 
except  as  to.  the  contract^  which  he  insists  was  an  absolute 
purchase l)y  him  of  the, boy. 

The  testimony  of  Archibald  Howell,  who  married  de- 
iland's  sister  and  Waters'  neioe,  and  of  Mrs.  .Cleland,  who  is 
the  sister  of  .Waters  and  mother  .of  Gleland,  and  of  a  man 
*  by  the  name  of  Matthews,  proves  the  admissipnti  of  Watery 
repeatedly  made  at  different  times,  that  the  contract  was  as 
stated  in  the  bill.  Matthews  testifies  that  he  was  specially 
called  on  by  Waters,  on  the  day  after  the  trade,  to  bear  witoeas 
to  the  termaof  the  contract,  .and  that  he  was  present  when 
Cleland  tend^ed  the  money  which  Waters  refused)  and  that 
Cleland  called  his  attention  to  the  fact  that  Matthews  was 
palled  on  to  witness  the  contract .  Waters  at  first  denied  the 
contract,  then  said  he  did  not  r^ollect  the  ^conversation  with 
•  Mattbej^s,  and  then  said  tfaa^  he  had  become  attached  to  tke 
boy,  and  <^id  not  waat  to  p^rt  with  him.  Mrs*  Cleland  and 
Howell  both  testify.,  that  Wafers  told  them,  that  he  had  been 
offered  ZlfiOO  .00  for  the  boji  but  oould.not  sell  him^becauae 
Cleland  k^  the  xight  to  redeem  hiip  for  $^00  .00^ 

The  parties  agreed  in  writing,  that  the  whole  case,  both  aa 
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to  &n0  aod  faotf  should  bt»  sabmitted  to  Judge  Harris,  of  the 
Ocmalg^e  Circuity  and  be  decided  by  him,  with  the  right 
reserved  to  eitheir  party  to  except  to  his  decision. 

Judge  Harris  decided  the  case  in  &yor  of  the  coiqplain* 
auty  Cleland*  and  Waters  alleges  the  decision  as  error. 

\y.  H.  Hull,  for  plaintiff  in  error, 

GeoboeN.  Lester,  for  defendant  id  error. 

By  the  Oourt4 — LvOKi  J-,  delivering  the  opinion. 

It  ivas  insisted,  upon  the  part  of  the  plaintiff  in  error, 

Waters,  that  the  complainant  was  not  entitled  .to  relief  ob 

the  ground  of  fraud  in  the  transaction ;  for,  says  his  counsel^ 

there  w^  none.     I  am  not,  speaking  for  myself  alone,'  so 

well  satisfied  but  that  the  position  is  a  sound  one,  and  can 

be  maintained  by  the  ac^ndications  of  this  Court  in  Miller 

Ts.  Cotton,  5  Oa.,  341,  and  Robertson  v£r.  Harwell,  4  Ga^ 

689,  and  the  authorities  there  cited.    On  the  other  hand, 

it  is  difficult  to  see  why  the  complainant  is  not  entitled  to 

relief  on  that  ground  upon  the  authority  of  Cameron  vd^ 

Waird,  8  Oa«,  246 ;  Jackson  vs^  Gray,  9  (^a.,  77 ;  and  Greer 

TS,  Caldwell,  14  Ga.,  207.    The  latter  case  is  very  analagoua^ 

axid  almost  immediately  parallel ;  but  waiving  that  question 

and  the  examination  of  those  cases,  we  pnt  the  decision  on 

the  other  ground  of  counsel  for  plaintiff  in  error,  that  this 

was  a  conditional  sale,  and  not  a  mortgage  or  seburity  given 

for  the  loan  of  money.     All  the  evidence  of  the  conrplain- 

ant,  and  none  was  offered  by  the  defendant,  shows  thlit  the 

complainant  sold  the  negro  to  Waters,  the.  defendanti  f(Mr 

$500  00 — ^  sum  much  less  than  be  was  worth — and  all  of 

it  equally  shows  that  Waters  agreed  that  complainant  might 

at  any  time  afterward  refund  the  money  so  p&id  and  take 

back  the  negro,  and  that  in  the  meantime  the  services  or  use 

of  the  negro  should  stand  against  the  interest  on  the  money. 

The  facts  thus  stated  come  directly  within  the  rules  in  respect 

to   conditional  sales,  laid  down  by  this  Conrt  in  Gait  vs. 

Jackson,  9  Ga.,  166,  that  is,  the  relation  of  debtor  and 
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Of  editor,  did  not  exist;  thfire  was  no  debt,  the  money  was  nol 
advanced  by  way  of  loan,  and  the  grantor,  complainanti  bad 
the  privilege  of  refunding,  etc.  The. contract  was  made  in 
April,  1662,  and  complainant  never  offered  to  refund  the 
money  and  take  back  the  negro  until  the  early  part  of  the 
year  1857.  Counsel  for  Waters  insists  that  this  lapse  of 
time  amounts  to  an  abandonment  of  the  right.  Ordinarily 
this  would  be  true,  f^r  the  general  rule  is,. that  where  qo  time 
iSt^xed  fot  the  exercise  of  this  right  in  conditional  sales,  it 
m&st  be  performed  "within  a  reasonable  time.  What;  is  a 
reasonable  time  must  necessarily  depend  upon  the  circum- 
atanoes  and  nature  of  the  transaction.  The  circumatances  of 
this  case  are  peculiari  and  form  an  ezoeption  to  cases  gooertl- 
ly.  The  complainant  was  a  young  man,  and  the  money  he 
raised  on  the  negro  from  ^his  uncle,  Waters,  was  intended  to 
^d  him  in  the  completion  of  hia  education^  The  negro  was 
all  the  pi'operty  he,  bad,  and  it  was  known  by  the  defendant 
to  be  so*  He  had|  after  this  tcansaction,  to  finish  his  studies 
and  then  to  make  the  money  by  his  own  petsonal  exertions 
before  be  could  redeem  the  n^ro.  All  of  this  must^  neoes* 
sarily,  have  been  in  the  contemplation  of  both  complainant 
and  defendant  when  the  arrangement  was  entered  into.  How 
jehe  was  it  expected  that  he  could  reftind  the  money.  That 
he: could  have  completed  his  education  and  make  enoogh 
money  to  refund  the  amount  received  forthe  n^ro  in  one  or 
•  two  years  was  unreasonable,  and  not  to  be  expected.  *  Under 
the  circumstances,  we  think  the  time  that  elapeed  between  the 
oontract  and  offer  to  refund  v^bs  not  anunreaaonable  one, 
land  that  the  complainant's  right  to  redeem  was  not  aban- 
doned or  barred  by  the  lapse  of  time. 
Let  the  judgment  he  affirmed. 


•  * 


•  •    » 
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'  •  •  • 

Gbs^ik  M.  Duke,  executor,  etc.,  plaintiff  19  jerror,  w*  Jouy 

HoRTON,  defendant  in  error. 

1.  Under  the  ^ttaohmoDt  law  of  1856,  an  attachment  may  be  made 
retamable  to  the  next  term  of  the  Superior  or  Inferior  Court,  at  the 
option  of  the  party  suing  out  the  same :  Ptwidedt  the  tdfm  of  thtf 
Court  to  which  the  attachment  is  mAde  jretumablei  4oe9  not  conuneno6 
within. twenty  days  next  after  the  issuing  of  the  attschment. 

Attachtnent^  in  Jackson  Superior  Court)  and  decision  by- 
Judge  HirrcHiNS,  at  Pebriiairy  term,  1861. 

•  •      •        ' 

On  tBe  14th  of  December,  1860^  an  attachment  issued  id 
favor  of  Green-  M.  Duke,  as  executor  of  Hardy  ♦  Ho  ward* 
deceased,  against  John  Horton^  in  which  the  sum  of  $1,600  00 
Was  claimed  to  be  dne  to  the  plaintiff. 

The  officer  iaeuing  the  attach  meat,  made  it  returnable  to* 
the  February  Tenb,  1861,  of  the  Superior.  Court  of  said 
county  of  Jackson«  > 

When  the  ease  was  called,  counsel  for  the  defendant  moved 
to  dismiss  the  attachment  on  the  ground  that  it  should  have' 
been  made  returnable  to  the  Inferior  Court  of  said  oouoty, 
which  was  held  on  the  second  Monday  in  January,  1861, 
more  than,  twenty  days  subsequent  to  the  issuing  of  said 
attainment.  That  as  the  Inferior  Court  met  before  the  Supe- 
rior Court,  and  the  attachment  issued  more  than  twenty  days 
before  the  meeting  of  the  Inferior  Court,  the  writ  was  improp- 
erly returned  to  the  Superior  Court. 

The  presiding  Judge  sustained  the  motion,  and  dismissed 
the  attachment,  and  that  decision  is  the  error  alleged. 

PiTTlCAK,  for  plaintiff  in  error.  . 
Jackson  &  Hutohiijs,  contra. 

J3ff  the  Cbur^-^JENSINS,  J.,  delivering  the  opinion. 

Jn*  the  case  of  Marret  ys.  Corbet,  441,  13  Ga.  B.,  this 
Court  held,  Qnder  the  attachment  law  of  1799,  ''  that  an 
attachment  may  be  made  returnable  to  the  next  term,  of  the 
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Superior  and  Infi^ior  Courts  of  the  county,  at  the  option  of 
the  pftrty  sueing  out  the  same. 

The  attachment  now  before  thd  Cotirt  was  sued  out  under 
the  Act  of  1856,  which  has  superceded  that  of  1799^  but  the 
phraseology  of  the  two  acts  is  so  similar^  in  that  respect,  that 
a  rule  prescribed  under  one  .may  well  be.  held  aj^licaible  to 
the  other.  If  thera  be  any  difference  between  the  statatcs, 
touching  the  Court,  to  which  an  attachment  may  be  made 
returnable,  the  lai^uage  of  the  Act  of  .1866  seems  more  dis- 
tinctly than  that  of  1789  to  give  to  the  plaintiff  a  choice  of 
his  forum,  The  language  of  the  Act  of  1799  is,  that  ti 
shall  be  returnable  ^Ho  the  Court,.ne^  afler  the  expiration  of 
thirty  days ; ''  that  of  the  Act  of  1856  is,  that  it  shall  be 
made  returnable  ^'  to  the  siext  Superior  or  Inferior  Cbttri) 
provided  the  term  of  said  Court  does  not  eommenoe  ¥i^thili 
twenty  days  next  after  the  sueing  out  said  attachment.^ 

la  any  view  of  the  case,  we  see  no  reason  why  the  choice 
of  jurisdiction,  allowed  in  other  cases,  should  be  denied  to  a 
plaintiff  in  attaehraent.  We  think>  therefore,  that  the  Cdort 
below  erred  in  dismissing  the  attachment. 

Let  the  judgment  be  reversed. 


« »• 


•.   « 


O  A.SES 


ARGTTED  AND  DETERMINED 


IN  TDK 


•  f 


'Upmt  €nxM  i^t  §Mt  in!  Seutgta, 


AT  SAVANNAH, 


JUNE    TERM.    1861. 


PR»a«KT-r-JOSBPH  H.  lUMPKIN, ) 

RICHARD  P.  LYON,   .     VJuDaw. 
CHARLES  J.  JENKINS.  J 


'•«*-r  * 'i* 


Jofiifr  Siux>x  and  Wife,  plaintiffs  in  error,  vs,  James  Hah- 
PEB  and  JoifN  Nblson,  exeontors  of  Matthew  Nehon, 

'  deceased,  and  John  B.  Birthwhistle  and  Margaret 
Chahbeblain,  trustees  of  the  Braithwait^  School^  ',de* 
fendants  in  error.  . 

iMr.  Jaatloo  J/tviLivs  d!d  not  proiida  in  Mb  Mie.) 

* 

Tettntor,  by  hU  lasl  will,  directed  ibat  his  executors  invest  $2,000  00, 
and  that 'the  income  of  the  same  be  remitted  annually  to  the  trustee 
of  the  Braithwaite  School,  in 'the  parish  df'Ripon,  and  oounf^  of 
York,  IB  England,  said  trustee  to  be  elected  trienially  by  the  parents 
and  goardi^ps  of  the  children  legally  entitled  to  the  use  o^f  tbie  schodl. 
The  legal  title  to  said  school  was  in  John  B.  Birthwhistle  and  Marga- 
ret Chandberlain,  as  trustees,  under  decree  in  Chancery,  and  the  deeds 
under  which  the  charity  was  originally  feunded.  Uzrder  the  deed  of 
endowmefti  these  trustees  could  appoint  and  remove  the  teacher  of  the 
school  at  pleasure,  could  select  three  poor  children  annually  to  have 
the  benefit  of  said  school,  etc.    The  will  of  testator  provided  that 
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'  tke  trusted  elected  to  take  the  income  of  lits  bequest,  should  have  a 
tote  in  the  selection  of  the  teachei*,  and  have  the  pririlege  of  tdmit- 
ting  lo  the  Use  of  the.  school  tea  pooV  scholars,  etc.  After  the  be- 
quest was  made  known  to  the  trustees  in  fingland,  they  called  a  meetjog 
of  the  persons  entitled  tq  the  use  of  the  school,  for  the  purpoM  of 
electing  a  trustee  to  receive  this  beqteet,  and.  to  apply  it  according  to 
the  directions  of  the  will,  etc.  One  of  the  trustees  having  the  legal 
title,  to-wit :  John  Barton  Birthwhistle,  was  elected  such  trustee,  who 
accepted  the  office,  agreeing,  on  the  receipt  of  the  bequest,  to  ipply 
and  administer  the  same  for  the  uses  tfnd  purposes  set  forth  an4  cob* 
tabled  in  the  wil,l  of  testator.  ThO  heir-at-law  filed  a  bill  against  tke 
e]|ecutor  to  pay  6ver.said  bequest)-  on  the  ground' of  it^  unoertainty, 

'  and  the  impossibility  of  carrying  the  same  into  effect,  because  the 
bequest    was  repugnant  to  the  provisions  and  condition  of  tlte  foan- 

.  dation  of  said  school,  etc.  To  this  bill  Johji  B.  Birthwhistle  and  Mar- 
garet Chamberlain,  as  trnst^s,  wepe  made  parties  defendants*  Hdd, 

1.  That  it  was  no  error  ^n  the  Court  to  allow  such  portions  of  the  answers 
of  the  trustees  as  set  up  the  alternative  right  of  said  trustees,  of  John 
B.  Birthwhistle,  as  trustee,  With  the  exhibits  referred  to  supporting 
that  title,  to  be  read  to  the  jury  as  a  part  of  the  pleading. 

2.  There  is  no  error  in  the  refusal  of  the  Court  to  give  a  charge  request- 
ed When  no  injury  results  to  th?  party  making  the  request,  in  conse- 
quence of  such  refusal. 

8.  It  is  not  a  good  reason  to  deprive  the  Bralthwatta  School  of  the 
benefit  of  the  bequest  in  its  favor,  that  the  trustees  violate  their  duty. 

4.  Although  the  conditions  infposed  by  the  testator  in  his  bequest  are  a 
tittle  incopsistent  with  the  original  charity,  they  are  not  so  repugnant 
thereto  &s  to  defeat  any  of  the  intentions  of  the  original  founders,  an4 
the  trustees  having  agreed  to  accept  the  bequest  as  made,  wttiohthey 
were  not  bound  ta  do,  but  might  have  rt^Aoled  it,  when  Jthe  heir^a^law 
would  have  taken,  they  are  bound  to.  adhere  Mrietly  to  the  tmsti  and 
a  Court  of  Chaacery  will  not  disturb  it, 

6.  The  charity,  &n4  the  beneficiaries  thereof,  being  in  England,  it  was 
.proper  for  the  Court  to  direct  the  whole  fund  to  be  transferred  to  the 
trustees  in  England,  to  be  there  invested  for  a  proper  execution  of  the 
intentions  of  the  testator. 

In  equity,  fix>m  Bichmond  county^    Tried  ^fore^  Judge 

Holt,  at  the  Deoefober^  Tenn,  IJBdO*  ^ 

» 

• 

TRe  facts  are  stated  in  th^  opinion  of  the  Coart 
SNf:Ai>,  for  plaintifi&.in  errov« 


Stabnes^  for  defendants  in  error. 


<  • 


SAVAJflfAH,,  JUKB  TBRMj  1861.*  V4i 
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SUcpx  a])d  wife  i^.^Harper,  Nelson. 4^  dk 


•«-^ 


By  the  Court*. — ^Lyon,  J.,  delivmng  the  opSnion. 

Matthe^r  Nelson,  hy  his  last  will  and  testam^ti  after  sofae 
epecifio  legAcies  im  Ikvor  of'  his  wife  .Cha^IoJite^  and  jiepfaew 
John  NelsoQ,  and  .directing  thft  sale  pf  the  l^ence  of  Jii^ 
9Mte  by  his  ezecotors,  made  the  following  bequest:    •  *  • 

''  I  also  give  and  bequeath  to  •017  wife  Char^te,  ^ntf-thiod 
part  of  all  the  rest  and  residue  of  my  estate-  not  bevetofosf 
devised  away,  to  be  paid  to  he^  within  a  reasonable  time  after 
the  sale  of  my  estate.  *  M^  will  and  .devise  is,  that  one  other 
thitd  part  of  ay  estate  i)ot  hereinbefore  devised  away,  m&y 
be  eqnaUy  divided  between  i^y  brothev.  Peter>  and  a11  n^y 
nephews  and  neices^  ajad  the  .three  children  of  my.  belqved 
CImrlotte)  to  be  paid  to  them  as  sooh  as  convenient  after  the 
sale  of  my  estate.    My  will. and. desire  further  is,  that  the 
remaining  thiid  of  my  estate  not  hereinbefore  devised  arwdy, 
may  be. disposed  of  a?  follows  1  that  is  to  say^  ihat  the  sum 
of  two  thousand  dollars  be  invested  in  Mock,  by  my  eKeou*- 
tors  hereinafter  nansked^  and  the  ineamei  of  the  same  1>e  remffn 
ted  aniwally  to  the  trustee  of  the  9mithwaite.scIjool,  in 'the 
parish  of  Bipon,  and  the  county  of  York,  in  England,  fo^ 
the  use  of  said  school^  and  the  pnrposes  heranaftor  men- 
tioned,   ^e  trustee  of  said  Braithwaite  school -to  be  elected 
tri^nniftUy.  by  the  parents  and  guardians  of  the  children 
l^ally  entitled  to  J;he  use  of  said  school,  and  said  trustee  to 
have  a  vote  in  the  selection  of  the '  teacher  ot  teachers,  and 
to  have  the  privilege  of  admitting  to  the  use  of  the  school 
ten  poor  scholars  wi&om  be  tx)nsiders  the  most  deserving. .  - 

My  will  aho  is,  that  the.  first  year's  income,  of  said»iuii>  of 
money,  may  be  applied  to  the  repairs  of  said  eohool-houoe 
and  'its  appurtenances^  and  that  the  income  of  all  subeeqaeoft 
years  froln  said  sum,  twO;»thirds  be  allotted  to  th«  teudier  at 
teachers,  and  the  remaining  third  be  appropriated  to  'pajfing 
the  expensos  of  ..three  nespect^le  weekly  newspapers-  foir*'the 
use  of  the  school  and  the  4ieighBoring  inhabitwts^and-the 
puit^hose  of  books  for  |he  school  or  to  fo^m  ^  library,  and 
for  the  purciiase  of  stationery  for  the  use  of  said  school." 
This  w31  w,«s4dmitt^  to  probate  in  the  Ordiipiry'9  offioQ 
Vol.  xxxvm — 41. 
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SilcM:  i&nd  wife*  V9,  Harper,  Nelson  et  tU, 


-M-A- 


of  .Richmond  couq^^  upon  the  application  of  the  ezecutors^ 
John  Nelson  and  iJames  Harper,  in  1840,  and  a  sale  made 
by'tfa^fnr'of  th«  testator^s  •pf o|>ert7,  not  specificafly  disposed 
t)f  by  Che  iril)',  in  May,  1847.  Thid  bill  was  filed  by  John 
BtlcojT,  whxf  hisid'  intermarrfed  with  Charlotte,  the  widow  of 
testator,  iand'lliB  wife,  Charlotte,  agaiticrt  the  <!xeeutor$,  Johfi 
Nelson  Andd^atHes  Harper)  to  th6  Apiil  Tertn  of  Richmond 
8npe)*rdr  Court  f6r  the  year  1857,  caH^dg  upon  the  execatore 
for  kn  acooiidtj  oMd  to  pay  over  to  th^m  as  sole  heir-at-law 
in  l4ght  of  the  Wife,  the  legacy  of  $2^000.  06  to  the  Braith;- 
wiaite  school;  as  a  lapse  legaay,  alleging  tliat  there  was  no  &aA 
persoii  or*legalIy  co'f^stituted  corpof^ion  in  estistenoe,  or  ever 
had '  b^en,  Entitled ''or  authorized  totak0*such  bequest,'' and 
ihat'BO  such  claitnant  had,  Yip  «to  «that  time,*  presented  any 
olaim-'to  said  sum;* nor  b^  the  exAutors  been  informed 
of  tile  eaisteoce  df  any  srich  pemoff*.  Af^rward,  aAd  at  the 
M^  T^rny  1869,  of  the  Court,  l^efof^  final  decree,  Margaret 
Chamberkim  and  John  Snrtoa  Birthwhistle,  a»'  the  tmstees 
of  the  Braitbwirite  school,  .at  Dacre^  with  Beverly  in  the 
parish  of  Riponj  eonnty  of  Yoi^k,  England,. appKed  inCoart, 
'by  their  attorney,  and  u{)on  application^  were  made  parties 
defendants  to  the  bill.  *'  Hereupon  the  complainants,  on  m6- 
tion, 'amended  their  bill,  atill' insisting  upon  their  right  to 
fond  as  a  void  add  lapsed  legacy,  and  ulleged>  that  there  teas 
not/at  the  death  of  the  testator,  or  ever  bad  been,  any  such 
Smith waite  school,  iti  the  pihrisb  of  fiapon  <and  county  of 
/Tork,  England,  as  described,  in  the  tvrll>  that  legally  existed 
either  by  letters  pateiit  or  by  Act^.of  Parliament;  that  the 
said  Margaret  add  Jobn  Burton  were  not  tnist^  kgallj 
atitboHa^ed  to.  tkke  hud  hold  the  bet][tteMi  as  that  attempted  to 
be -made  by  th^  wjll ;  that  soch  tf  ilstees  4X)n1d  not  tegalijT 
takesttoh  bequest,  lidii|ed*  and  utirestrieted  as  it  Was  by.  the 
will  under  the  ^dameiital  iMf  aT'saii}  school,  of  which  they 
Were  trustees';  that  .^'  the  Bnaithwaite'  school,''  the  intended 
donee  of  testator's  will;  was  tlie  Bl-aithwaite  school  in  the 
pa^idh  df  Ripon;*and  county  of  York,  Edgknd,  and  not* the 
one  of  which  defendants,  Margki^  and  John- B.,,  were  ttms^ 
tees,  Wbieb  Was  adiffereot  aichpot^  4bat  is  te  tey,  one  situatsd 
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and  located- itr  the  parisii  of  Da^sre, br's^me other  parifth  m 

England ;  that  th%  tra«tees  partis  hereto  are  not  elected' 'in 

the  man^i'  prescribed  hj  the  testator^  nor  fs  ihere  anj 

'authority  for'  such  eUctibn  ;*  tbat^  the  objects  of  testator's  ib- 

tended  bounty  are  so  vagtieand  uncertain  that  it  is  imp<M8i«* 

ble  lo.  a8G«rtaii^  Who  they  pre^  acrd  that  it  is  impossible  to 

carry  testator's  \>oiniiy  iiito  affect  as  intended;  that  therefore 

the  legacy  lapses.    The  ongi^al  and  atneDdect- bilW  were 

answered  by  the  xlefendant*^  hy  the  ^keciftors  joiiltI^>  and  «s 

BO  {>oiDt  arises  oo  their  answer,  no  notice  is  taken  et'  it.  '  The 

defendaAtS)  Margaret  Cbainberkm  and^fohn  Burtoii>  Birtb- 

whistle^  answered  jeiotly;  that  there  is;  and  forhiany  yea^ 

has  bfifen,  in  existence  ai>d  in  *  operation,  in  tha  pa^sh  of 

Eipon  and*  county  of*  ^otk^  Eaghnd,  a  school  denominated 

and  known  as  the  Braithwaite  school,  of  which  thegr  tire,  aad 

since  the  9th  of  December,  1*831;  have  been,  the  legally  «ikd 

T^ulaHy  appoirited*  trustee]^  .and-  maoagers  thereof^  that  it 

was  constitute^  -and  endowed  by  .coHveyaifce,,*  dated   21at 

J^uary^  177^,  between  WilHamDay  and  Peter  *Buck,  of 

ana-part,  and  Jolut  Day  of  the  athet}^  tha^  these  respondents 

were  appornted^.trastees  to 'execute-  the  trtists  of  i%neh'deed| 

byx>rder  ^f  tlie  .Vfce  Cbancelloi^  of  £ngklndji^  a  piocsed- 

iug  instituted  in  ibat  Court  for  that  purpose,  on  the  *^th:  t)f 

Augnst)  1831 ;  that  said  €our4,  ai>d  al  the  same  *time,  hp- 

poioted  and  Ordered  Jolm  Coverdale  to  eonvey'and  assure  to 

respondeots  the  estate  and- preoiisea  to 'said  charity  appoint* 

meat,  and  that  said  Caverdale)  ia  obedlieHoe  tb  said  order  in 

ehancery,  did,,  on  th^^th  and  dth  day^  of  I)eceniiier,  1831^ 

by  Indenture  of  leas^'and-releasey  convey  and  assure  tp  weeh 

poodents,  upon,  the  trosts^in  the  eoaveyanoQ*  from  ,Day  and 

l^uck  expressed*  and  that  they  are  bada  fide  claimants  of  JBaid 

bequest,  againBt<th^  oompiavnants  and  their  co*defe'Dda0ts^*aQd 

in  theicobaracter  as  trdstees  of  the  said  Braitbwaite  sohoo), 

in  the  parish  of  Bipon  and  couotjr  of  York,  !^iigland^  asid 

for  the  use  and  a^vtotage.of  tha6  Tery  bemfioent  cbariij; 

that  thel'e  ie  'not|  in.. the  parisl)  of  Ripofli  oomiiy.  pf  Yerk» 

flngland^  any  $obool  beftring^.that  namci.  tbe.'Brait^watte 

isohoe],  «or  lUMwanB^.  to  ibat  descriptiot^  .other  than:.tl^ 
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vh^reof^r^spoiideata  ar<>  trustees-,  tM  the  e^me  is  Uiescheol 
}ie\A  by  the  testator  ja  bjs  tastflmenftaFy  iotait  and  desigoal^ 
iasaid  pUu^e  of  liia  will  at  tt)e  time  of  the  ipaking  thereof; 
that  tbe  testator  had  baen  eduea^  i  fit  sai^  bohool,^  and  by 
Aud  elause 'intended^  bo  d[oiiht|<  ta^campeoaate  aaid  ej^ool 
for  .tKe  ben^to  bie  .bad  4arived  liher^from,.  and  oonfer  a 
bu^tifig  *  benefit  oo  bin  •  dative  parub;  t|iat  a^  trasteea  of  saii 
aehooVtbeyi  have^.tho'  abiUty  aqd  uriUingqoBa  to. apply  the 
iooome  and  pl^ofitB  K>f  the  bequest  f^  tafttfitor  batli  jdireded, 
and  verily  intend  tb  da  so;*  that  on  th^  29tb  day  of  Mareh, 
1869)  ameeting  bf  aH ihe {nirenti  and  gnardis^is  of  all  the 
diUdren  entitled  ip  tbe^ae  of  said  school  waa  'bad  in  tjie 
acbpdl  bou^e'  &^^  the  .pnrpoisecf.  electing  •&  Imstee  of  said 
sohoot'for  -three  years^  tp  «QoeLvQ  and  apply  tbe  teid  legacy 
aad  ineoQMf  thereof  tband  in  aecoidanoe  with  tbe  ptovisioD9 
of  .tbe  will;  when  Teipondeot,  John  Buvtoa. Birth  wbistle^jvas 
ahtoiinousl]^  elected  aa  aneh'  trtostee  -  and  tern  •  sQcb  ptirpoae, 
who  had-accq[>ted  the  appointment,  and  aai^  John  Bnrton, 
ans^rering  fof  himaeli^  aays  that^if  said  heqaest  dhall'be  paid 
to.bim  he  will  diily  apply  i;be  same  ia^xeantion  6f  thetraslB 
/iind-direvtiona'of  the  will,  and  the^traeteea  pray  that  the 
4)6cpiett  be  paid  to  tfatai  jointly,  9t  t(>  Johnpfiarton  Birth^ 
-thistle  solely,  as  troste^  or  a  trustee  of  said  scIkkJ.  - . 
•/To  tbis  answer  ware  •attached',  as  esiiibits,  oopieaof  the 
deeds  front  William  Day  akid  Peter  Buck  to  John  Day,  of 
KTSf  .oopy  of  pit>beedingB,  and  ordec  in  (%anoery,  io  tiie 
matter  of  tbe  Biaithwaile  s^hobl,  appoinkaent  of  tnlsteas  ta 
411  *vacaAoy,  etc^,  cf  the  deeds  ftom  Ooveidale  to  the  troi^teea, 
tnd  proeaiidUbg  of  the  patents'* aad. guardians  of  children 
entitled  to*the  use  of  the  School  m  the  elebtion^  a  tmstee^ 
snd  ibis  aooeptande  of  the  saoote.^  ;;^1  of  >wlucb  *o&  tbe  trial 
iwera  raad  in  avidenoe  iii^^  aiqpipqrt*of  the  finswer,iroQi  which 
Jt  appeared*t)ilat.Willla<Q  Day  and  Peter  Bucky  i]i*1778,  oo»- 
iff^ed  to^John  Day,  his'b^rs  aid  assigi%  aiad  certain  ma^ 
39agsB'  and  .premises  oalM^Deeri^g^  sltqated  in  Dacro  *with 
BeveHy,  kt.  the  doap^  6(  Yorki  witfai  nine  beast  or  cattle 
^ates^  or  depastorin^  ibr  nine  jbeaatn'or  cat^e,  in  and  njxie  a 
^sartain  stii^'  pa^tare^  called  Dacre  {tartare^  atidalssitfce  aoia 
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of  £140,  upon  trusty  ihat  the  said  WdUianl  Day  and.  Petes 

Back  laj  out  and  expend  the  balanoe  ot  tb6  said  jsum  of 

4^140;  after  doduoting  certain  expenses,  ia  the  erectLdu  pf 

sehool  houses^  aod  such  other  huildings  aq  should  be  ireoe^ 

sary  and  proper. to  be  epjoyed  with  the  same,  in  sopie  oonve-; 

nieat  pairtj  of  the  township  of  Pacre  with  Beverly,  and  they, 

as  trustees,  thei]:  heirs,  executors,  administratorp  and  assigns^ 

and  th«,  trustees  fqr  the  time  being  of  the^aid  freehold  aud 

leasehold  pren^is^  should. 9pply  and  dispose  of.  the  balance 

of  the  clear  y^rly  rents  .and  profits  of  the  premises  afles 

paj^mept  of  repairs  and  necessary .  improyement  of*  the  prefo.;; 

ises,  **  to  such  persons  as  shall  from  time  to  time  be  f^ppoint^ 

ed  school  master  by  the  s£^id  Day  and  Martin,  or  the  survivor^ 

or  the  trustees  fqr  the  time  being,  of  the  said  iarust  .estate,  and 

premises,'^  whieh  masjl^r;  so  to;be  appointed,  is  to  teacU  9x\d 

instruct  in  -reading  the  English  tongue,  aiid  In  iwiting  and 

arithmetic,  the  'Ohildrep  of  those  parents  .M^ho,  for  the  time 

being,  .shall  residq  in  the  her^y.^argainedend  .sold  messuage/ 

and  in  three  othei;  messuages  or  dwelling  houses,  called  Deer 

Jug  houses^  and  fopr  houses  a^ioining  io^e  north  sicjie.gf 

a  common  adled  Braithwaite,  ope.tu)use  called  thcHole' 

__^  ^^^  *     •     »        ^ 

House  or  New  House,  ,^nd  three  houses  aLdJoining  to  the 

south  side  of  said  ooncimon,  called  Braithwaile.     Alt  which 

houses  situate  and  st^din^  ;n  tj\e.  township,  of  Dacre  with 

Severly  aforesaid;  and  also  the,  children  of  tho^e  parenta 

-who,  for  the  time. being,  shall. re^de  in  any  bouses  now 

erected  or  hereafter  to  be  erected  in  Padrido,  in  the  township 

of  Three  Cro^,  in  the  said  couuty,  and  any  poor  children^ 

xiot  exceeding  three  in  number,  which  the  parties  of  the  said 

±Tast  and  premises,  for  the  time  being,  sh^U  think  most  tit 

o.nd  proper  to, be  ipsfxucted  at^tb^  said  school ;  that  no  peiw 

s^on,  save  a  single  msin,  shall  be  elected  master  of  said  school,,'' 

^tc.     It  was  aJso  provided  therein  that  in  case. of  a  vacancy 

I>y  death,  resignation,  or  refuss^  to  act,  the  survivor  should 

forthwith  nominate  a  sucQessor,  and  90  ad  infinitum,  so  tiiat 

tbe  member  of  trustees. should  always  be  kept  at  two.    It 

Ttarther  appear^,  from  ,the  proceedings  in  the  Court  of  Chan- 

in  England,  '^  i^  the  matter  of  the  Braithwaite  schogl/^ 
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from  the  r^(!yi^  ^if  th&  quarter,  in  rotatioh  to  whom  it  had 
been  Ireferrfed  by  the  Corirt^  to  Inqaire  and  stb,te  to  the  Court 
of  what  tVe  chirity  e^&tes'and  preiilia&  consist,  aodf  in  wfiod' 
the  legal  estate  therein  is  now  vested,  and  in  whbse  occupii- 
tloh  the  same  now  ar^,  and '  under  wh4t  circumstances  the 
sanie  have  been  occnpied^  and  to  Approve  of  proper  per^ns 
t6  be  thetrDstees  of*  the  said  estdte  and  premise,  etc;*  that  the 
school  house  had  been  built  bjr  the  original  trustees,  William 
Ddy  and  Peter  Buck,  on*  Br^lhwaite  Common,  within  the 
{o'wtiship  bf  Dacre  with  Beverly.  It  further  Appeared,  though 
not  froni  the  report  ef  the  mds1;et,  thftt  the  legal  estate  in  *lhe 
^id  charity  estate  and  premiss 'Were  ouistatidifrg  in'Johb 
pay  in  the  lhd(»iltute  of  21st*  January,  177^;  6r  in  hfe  heirs 
pr  devisees  atfd  p&rsbnal  ripreseptatlves,  atJcOrSiftg  tp  the 
hature  of  the  estatfes  cottipHsed'iti  said  iVi<ientaTe  rtepectively  j 
that  the  ti'usts  imS  become  Vacant  'by  thfe  death  bf  one  of  the 
Acting  masters,  atfd  thfe  lunacy  of  the  bdier.  Margaret  Cham- 
berkin,  widdw,  arid  John  Burton '  Birth  whistle,  havicfg  been 
proposed  as  tfustees,' and  the  master  finding  them* fit  and 
proper  persp'ns/'ancr* approving  oif' therti  tb  be  tru^te^  of  said 
(Jliarlty  estate  and'  premised,  w'ere/by  the  brder  of  the  said 
Court  of  Chane^y,  appoiifted  trustees  to  said  charity  estate, 
apd  it  wa3  atsd*  ordered  that  J6hn  Cdveidale,  of 'Gray's 
Inns,  In  the  oounty  of  Middlesex,  gentleman,  be  'appointed 
to  convey  and  ^^ij^n  the  said  estates  and  premises  to  John 
BtirtoA  Birthwhistle  and  Margaret  Chlamberldn,  their  heirs, 
exdic^utors  and  adtninistratoVsj  updn  the  trusts  elpre^sed  and 
.  dec*Iared  of  and  concerning  the  same.  In  and  by  said  ihden- 
tt^re  bf  2Ist  January,  1778,  In  the  ••place  of  said  John  Day, 
or  his  heits  or  de/isees,  and  perdoi^al  representatives.*  It 
fllrther  appeared,  that  John  Obverdale  had  subsequently,  by- 
deed  of  lease  and  release,  convened  the  preniises  to  them,  in 
accordance  witfi  said  order  iA  'Chancery.  B^  the  other  paper 
it  appeared  that  th^  parents  and  guardians  of  the  children 
Entitled  to  the  use  of  the  "Bhiithwaite  school,  had  assembled 
in  said  school  bbuse  oh  the  39th  day  ofXtarch,  1S59,  and  in 
the  presence  of  octe  Thomas  B.  fJalvert,  dected  John  Barton 
Birth  whistle  "to  be 'the  trustee  of  thfe  school  for  three  yeart 
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from  tke  date  hereof^  for  t\m  parpoee.of  re(^ivifig-  ajl  and 
every  the  monies  and.  income  which,  rnider  or -by  'virtue  4)f 
the  trusts  anct  b^uests'  of  the  will  •  of  Mjitthew   Nelson, 
(formerly  of  Hofe  Bottom/  otherwise  Hole  Heuse,  otherwisa 
New  House,  on  the  £k)uth  side  pf  Braithwaite  Common,  in 
tite  said  district  of  Dacre,  and*  peridii  of  Riped,  but  after- 
wards of  Augusts, '  in  the  State  •  of  Georgia,  in  the  United 
States  of  America,  deceased,)  are  now  yr  shall  be  or  become 
payabte  to  the  trustee,  or  for  the  use  and  benefit  of  the  said 
schooV  etc.,  and  the  acceptaAiie  of  the  said,  hnistee  in  these 
worda :     "  And  I,  the  undersigned,  Joho  Burton* Birtbwhr?- 
tle/  do  hereby  accept'  the  ^aid  offioe  of  trustee  of  the  said 
school  for  tiie.  purpose  aforesaid,,  and  I  declare- that  on  recei\!^ 
ing  such  monies  iUkd  income  respectively,  or^ny.  of  them,  1 
will  duly  apply  and  administer  tJie  same  for«  the  ilses,  pur- 
poses andohgeots  last  aforesaid,  or  for  such  a^rd  so  many  of  the 
said. uBe^,<  purposes  and  objects  ^aB  are  now  capable  of  taking 
effect,"     This  last  paper,  or  thie  contents  thereof^  Was  sup' 
ported  by  the  evidence  of  the  witness  thefeto^  ThoimaB  B. 
Calvert,  taken  by  interrogatories  and  ^commission,  who  sajis 
that  he  was  pi^eseni  at  the  signing  of  the  same-  by  this  f  ersoos 
whose  names  are  thereto  iMgned^  being  the  persons  who  w^fe 
entitled  to  vote  for  tr^istee,  the  parents  axid  gaacdi^ns  of  the 

children  who  were  entitled  to-  the  use*  of  the  Bmithwaite 

• 

school,  and  the  purposes  for  which  the  paper  was  signed  and 
delivered  by  the  persons  signing  the  samoy  was  tbe.eLeci3on 
and  appointment  of  the  sand  John'Burj;on  Birth  whistle  tobt 
a  trustee,  etc.;  thaA  Birthwhistle  was  by  them  unanimously 
elected*    Calvert  also  testifies  that  h&  knows  the  Braithwaite 
school  in  England ;  that  sftid  school  is  situated  in  the  towur 
sl>ip  of  Daore,  otherwise  Dacre  with  Beveriy,  in  the  parish 
of  Ri'pon,  in  the  eounty  of  York,  in  England;   that  the 
school  is  in  operatfon,  and' that  the  present  trustees  ar^  John 
Biirton.Birtbwhistle  and  Margaret  Chamberlain ;  .he,  the  wit- 
ness, is  a  clergyman  of  the  Chtircb  of  England,  and  resides 
in  the  cotmty  of  York,  and  is-  an  incumbent  of  .Thornwaifca 
and  Padrido  respectively;  persopally  kneW.  each.of  the  per- 
sons  who  subscribed  to  sftiiel  ins.trument,  and  kpew  them  to 
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te  partat&^f- children  at^<Ui\g  tbe  Braithwaite  echooly  by 
Tifiiting  ab  th^.  housee  of  mosl?  of  them,  and  knowing  the 
reeidences  of  fill,  and  that  fhq^  reside  at  plkcee  pontemplated 
bjr  the  deed ;  h6  knows  of.  hb  own  personal  knowledge.that 
Braithwake  8c]|oo)|  in  Dacrf ,  in  Yorkshire,  and  Braithwaite 
school,  iff  th»  paririi  6C  Bip<ni,  in,  the  oountjc  of  York,  in 
Sbgland,  is  the  same  ifi  description,  and  there  is  no  other 
Braithwaite  sobool  within  the  parish  of  Bipon.  JElobert  H. 
Oder,  whose  testimony  w^  taken  by  interrogatories  and* 
dbmmi^ion,  testiiiesy  that  he  saw  tlohn  Barton  Birth  whistle 
sign  the  paper  already  referred  tO|  being  his  aco^tance  of  his 
appointment  and  e^Betiobby  th€|  parents,  etc.^,  as  trustee,  ta 
receive  atid  apply  the  money  under  the  .bequest. of ttestator,  etc 
•  1.  *  Xhir-ing  the  progress^of  the  trial,  the  oea^plainant  moved 
the  Court- to  exolude  from  the  pleadings  such  portions  of  the 
answers  df  defendants,  trustees,  as  set  up^  the  altemathxQ  right 
ofisaid  trustees,' and.  that  of  John  3nrton  Birth  whistle,  .as 
larustee  un(ler  the  will  of  testator,  with  a  p^p^«therein  re- 
ferred to  as  an  exhibit,. containing  the.aetions  of  the  parents 
aad  goardianis  of  children  entitled-  to  the  use  of  the  Braith- 
waite school,  on.  the  grotm^  that  John  Burton  ^ii'th whistle 
was  not .  a  party  to  thje  piodieeding  in  that  charaoter.  .  The 
Court,  refused  the  motion,  and  allowed  Uie  same  to  be  read 
an  -a  part  of  the  pleadings.  Complainants.exoepted,  and  this 
IS  the  first  ground  of.  error  bomplained'of.  .. 

We  think  thert^  was  no  error  in  this  decision.  The  defend^ 
ant,  Birth  whistle,  was,  a  party  defendant,  as  trustee,  and  in 
liis«answer  distinctly  set  up  his  title,  to^the  .fund  in  contro- 
yersy,  as  trustee  unde):  the  .will  of  testator,*  in-  right  of  his 
appointment  aecording  to  the  dii^tion^  of  the  wUl ;  that  he 
was  &  joikit  defendant  with  and  Joined  m  this  answ^  with 
his  co-trustee,  und^r  the  appointment  to  jB.ll  the  trusts  of  the 
origini^l  charity,  made  no  difference  whatever — ^there  was  no 
necessity. thiit  he  should  ferinallyhave  been  mnde  a  party 
defendant  jointly,  wtth  Margaret  Chamberlain,  and  them 
again  formally  ais  sole  trustee,  under  the  will.  He  was  befoie 
the  Court  as  a  trustee^'and  in  that  capacity  had  a  right  to  be 
heard  and  tq  take  all  that*  he  W£^  entitl^  to,  either  joiat^ 


y  JUNB  term,  1881.  649 


Silcoz  ADd  idfe  M.  Harper,  Kel^n  et  cU, 


or  Beparately  in  his  own  ligljit,  as  might  be*a3judged  hj  tb» 
CourW 

2.  Coiui6el  for  oomplainante  requoeted  tbq  CSourt  to  obarge 
the  jary^  '^  that  tbe  d^eDdants,  Birth whistje*  apd  Chamber- 
lain, trosteesy  wese  not  entitled  tot  fecover,  because,  by  tho 
language  of  tlie  beq^oest  they  were  not  parties  interested/'^ 
The  Ooi^t  refused  to  gi^e  the  charge,  and  this  is  alleged  to  be 
error.  Whether  the  charge  was  erroneoas,  it  is  not  neoessary 
fa>  enquire  now,  ais  no  recovery  we^  had  by  theoi^  and  .there- 
fere  BO  ii^ury  resulted  to  the  oQtnpIainant  so  to  charge. 

3.  Complainant's  eoOnael  further  requesjfsed  the  C!ourt  to 
charge  tbe  jury,  *^  that  if  it  appeared,  f^on^  the  evidence,  that 
the  trustees  of  the  Brailhwaite  school  were  violating  the  pro- 
visions of  tha  trust,  in  employing  a  married  man  «8  a  teecher, 
then  they  had  no  right*  to  recover*''  This  ch&rge  the  Court 
refused  to  give^  \q!3L  wq  think  pioperly,  bepause  there  was  na 
evidence  to  warrant  the  eharge,  and  if  there  h&d  been  evi- 
dence of  such  fact,  the  Court,  ought  to^  h»ve  refused  so  to 
charge  notwithstandiAgi  because  that  wodld  have  been  no 
reason  to  deprive*  ^e  school  of  the  testlator's  bounty^  .^e 
might  have  *known  personally,  of- such  departure  from  the 
provisions  of  th^ .  original  charity  by  the  trustees  and  ap- 
proved of  it.  ... 

4.  Counsel  /urther  requested  theCourttochai'ge^ /^that 
to  enable  any  trustee  to  talce,  in  England,  under  tbe  trust  q£ 
Matthew  Nelson's  will,  it  would  be  necessary  that  proceed- 
ings be  had  in  the  Qourt  of  Chancery,  modifying  the  origi- 
nal trufitf  so  as  to  incoiporate  thccoaditions  of  the  will  into 
the  original  trusty  ai)d  then  elect  a  trustee  as  provided  by  the 
will ;  but  that,  by  the  laws  of  thjs  State,  such  prooeeding  is 
inadmissible. to  the  injury  of  the  vighte  of  theheir-atJaw, 
and  that-a  legacy  defective.in  language  for  previsions  to  carfj 
into  full  execution,  iS- void."  • 

The  Court  below  properly  refused  to  give  this  charge.  The 
reqjiest  assumes,  tiiat  the  directions  in  the  testator's  will,.a9  to 
the  applicatioa  and. appropriation -of  hie  ^bequest  in  fitvor  of 
tbe  Braitbwaito  school,  are  inconsistent  and  in  oooflict  with 
the  drigioal  Ibnndation  of  the  school  by  Day  and  Bcick,  and  I 
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do  Dotlcnow  bufc  that  they  are,  to  sopiiQ  eztent*at  leasti  in  ibis : 
the  trustee  to  receive  this  bequest  is  to  be  appointed  different^ 
lyfi'oni  the  mode  prescribed  by -the  foaoders  of  tlie  charity, 
in  fact  it  is  probaUie  thait  the  testator  intended  that  the  tms* 
tee  desigpated  hy  him'  should  be'  in  addition  to  those  who 
held'the  legal  title- to  the  estate,  but  to  be  clothed  wilh  spe- 
cific powers' and  doties  that  in  no  wise  should  intecfere  with 
or  control  the  eothoriaed  action  of  (he  properly  'constituted 
tftistees  of  the  school.  Again-,  by  the  fQundation  o^  the 
School,  the  irustees- named  apd  their  successors  were  to  appohit 
the  teacher  of  the*  school,  atid  to  sekd;  'poor  children,  not 
to  exceed  thiee  in  number,  to  be  educalJed.  at  said  sohod. 
The  wil4  diiects  that  the  trusted  to  receite  the  income*  of  the 
legacy  shall  he  electa  trieii  vatly  by  d»e  parents  and  guard* 
ians  of  the  children  entitled  to  the  use  c^'*the  sohool;  tbst 
he  shall  have  &  voice  in  the  delecfcion  of  the  tetfcbeni^and  the 
privilege  of  admitting  to  the  me  of  the  eefaool.teii  poor 
soholars,  whom  he  considers  the  most  deserving.  No^,- while 
it' may  be  sidmitted  that  these  provisions  afe  somewhat  ineon- 
sistent  witk  the  original  diarity,  they  ar&  not  so^repu^ant 
th*ereto  as  to  defeat  any  oiie  of  the  intentions  6t  objects  of  the 
founder^  On  the  contrary,  tiiese  intentions  of  the  testator 
may  very  well  be  grailed  on  to  the  fundamental  piovlsions  of 
the  school  and  the  whole  performed.  Both  the  original 
charity  and  that  x)f  testator's  have  one  eommoti  object,  the 
education  of  the  poorer  classes  in  that  locality.  This  beilig 
the  ca$^,  tliere  was  no  impropriety  in  acoeptanoe  hy  the  trus- 
tees of  the  Braithwaite  sefaool  of  this  legacy ;  indeed,  we 
think  it  wa&  clearly  th^if  rights  ^  well  as  duty,  to  have  done 
so..  In  saying  that  it  Was  theil*  ddty  to  accept  the  l^aey,we 
do  not  mean  'that  it*  was  so  legaUy,  but  only  morally  so, 
tor,  of  conrse,  they  had  the  right  to  reject  thc^  legacy  upod 
the  terms  imposed;  in  that  event  it- would  have  been  relin- 
qiiished  to  the  heir-at-law,  but'  having  accepted  it,  they  are 
bound  to  adhere  strictly  to  the  trust,  and  the  OoQit  of  Cban- 
oeicy  will  not  disturb  it.  Attorney 'General  vs.  Ciun's  CQll^gei 
S-Keen,  Eng.  Ch.,  143. 
The  Court  charged  the  jpity^  'Hhat  if  they  found  thece 
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was  suqh  legatee  As*  the  Braithwake  school  in  existence,  they 
might  find  in  faVor  of  tl^  Iriistees  of  that  schoo),  the  fond 
to  be  turned  over  when  th6  Court  of  Chancery  of  England^ 
or.  other  legdl  authority,  should  pr<yvide  for  the  recognizing 
of  euch  trustee  aa  provided  by  the'  will  of  JJatthew  Nelson/' 
arrd  that  they,  the  Jury,  "  as  a  eoniponent  part  of  the  Cotirt 
of  Chancery,  had  the*  power  to  find  in  su<jh  maonePiis*  would 
carry  out  the  intention  of  the  testator  in  the  bequest  to  the 
Braithwaite  Scliool/'     The  jury  decreed,  ^  that  the  complain- 
ants are  not  entitled  to-  the  fund  in.  dispute,  but  tljat  th6 
legatee,  the  BralthWaite  scibool,  is  entitled  to  have,  receive 
and  enjoy  the  same*  in  pursuance  of  the  testamentary  inten- 
tion of  Matth^v  Nejson*,  deceased.     We  further  find  and 
decree  that  interest  be  allowed 'to  the  same  on  the  sumof  hvo 
t>iousand  dollar^,  at  the  rate 'of  'seven  per  cent,  per  annum, 
from  the  4th  day  of ,  1847,  until  the  Ist  day  of  Janu- 
ary, }ft48,and  ahntiaHy,  at  the  feafne  ipate,  for  six  yeanr 
thence  next  ensuitig,  and  after  the  expiration  of  said  six 
years  from  the  said  1st  of  Jafatiary,  1848,  the  computation 
of  interest' shall  beat  and  after  th6 rate  of  sJx  per  cent,  per 
an  R  uiii,  to  be  computed  at  that  rate  annually  ther^fter.'    We 
further  find  and  decree,  that  the  amount  of  interest  so  accfi** 
mulatM  be  immediatelj/  paid  over  ta  the  Hon,  Charles  J,  Jerh- 
kins  J  to  be  remitkd  to  John'  Burtoh  Birfhwhistle,  trustee^  far 
the  benefit  of  mid  school^  and  that  the  principal  be  retained 
by  the  e^itecdtors  and  invesfcfed  in  *  some*  safe  way  until  th^ 
ascertain,  by  documentary  evidence;  properly  authenticated; 
that  the  High  Court  of  Chancery,,  in  England,  have  affirmed 
and  approved  the  same  John  Burt6n  Birthwhistle  as  such 
trustee,  or  appointed  some  other  person  as  trustee  to  receive 
and  'administer  said  fund  in  pureuanee  of  the  testamentavy 
intention  of  the  .testator,  when  We  fi)id,an'd  decree  and  direct^ 
that  the  said  executors  do  pay  and  turn  over  to  such  trustee, 
the  principal  fund  so  retained,  with  all  interest  aecumulated." 

6.  To  the  charge  of  the  Court  so  made  complainants 
excepted,  and  having  moved  for  a  new  trial  on  the  ground 
that  the  verdict  was  against  the  law  and  the  evidence,  which 
was  refused,  they  allege  both  the  charge  givien  and  decree. 
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to  be  erroneous.    There  was  no  error' in  the  charge  or  the 
finding.    Qn  the  ooptrary,  as  the  trustees^of  the  ]%raithwaite 
ichool  had  aooepted  the  legacjs  on  the  tfivtnB  and  conditions 
impeeed  by  the  te^tator^  and  hdd  solemnly  d^ared  their  in- 
tentioa  to  carry  oat  the  Ba,xx\e,  theyi^ere  entitled  to  a  decree 
for*  the  legaoy,  and  as  John  Bai'ton  Birth  whistle,  one  of  the 
(rtistees  of  the  schogl.  who  >hdd  the  legal  estate  therein,  had 
been  elected  the  trustee  «in^  pursuance  of  the  directions  of  the 
will,  had  accepted  said,  trust,  and  had  decli^red  his  intentioa 
to  carry  out  the  provisions  of  the  will  of  the  testator  in  res- 
pect to  this  legacy,  it  was  right  and  proper  that  the  income 
arising  from-said  fund  shouldcbe  paid  over  to  him.    Nor  was 
tbqre.any  irregularity  in  the  selection  by  the  jm^  of  the 
Hon.  Charles  J.  Jenkins  to  rec^ve  the  money  and  renut  it  to 
the  .trustee*    It  was  necessary  that  there  shpald  be  some 
method  adopted  for  the  transmission  of  the  funds  to  the 
trustee,  and  the  selection  of  .this  geoUeman,  as  the  officer  of 
the  Court,  for  that  purpose,  insured  its  being  rightly  applied. 
.This  charity  was  to  be  established  in  England,  and  was  to 
be  es:ecuted  by  persons  tbera    Now^  ^  th^re  was  ^me  ques- 
tion upon  the  original  foundation,  We  tl\ink  it  was  proper 
tbi^t  the  Court  below  should  decree,  that  when  the  High 
Court  of  Chancery  in  England  had  recognized  John  Burton 
BiVthwhistle  as  testator,  or  appointed  soipe  person  to  receive 
and  administer  this  ^und  i^  pursuanco  of  the  testamentary 
istentaon  of  tha testator, the  whel^  fund  should.be  transferred 
to  suoh  person  in  England,  and  leave  it  to  the  locfld  tribunals 
these  to  see  to  ^ts  due  administration*.    There  is  no  oror  in 
this  record,  and  were  we  to  do  otherwise  than  to  affirm  this 
judgment,  we  would  defeat  the  plain  intention  and  most 
laudable  purpose  of  the  testator. 
.  .Let  the  judgment  1^  affirmed.  ' 
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EzEKiEii  J.  Pabish,  plaintiff  in  error,  vs.  Bachajex  Pab- 
lap,  alias  Bachael  Wilexnsok^. defendant  in  error. 

A  judgment  r^nd^red  by  a  Court  not  fiaving  jarisdiction  of  the  person 
against  whom  the  Judgment  is  granted,  is  absolutely  null  and  yoid, 
and  ma/  be  impaabhed  whenever  and  Irherever  k  ia  sought  to  be  used 
80.  a  valid  judgment)  no  xot^tter  in  what  way  it  is  proposed  to  be  usad 
as  f^  valid  judgment 

•  « 

Caveat  to  will,  from  Emanuel  county.    Tried  before  Judge 
Holt,  at  the  March  Term,  1861. 

T{ie  facts  ate  fully  atat^  in  the  opinion  of  the  Court. 

W.  B,  Gatjldjsn,  for  plaintiff  in  error. 

, ^  for  defendant  iti  e^rror. 

JBy  ihe  Churt, — ^Lvoi^,  J.,  delivering  the  opinion. 

This  was*  a  caveat  to  the  will  of  Hezekiah  Parish,  de-. 

ceased,  by  Sachael  Parish  or  Bachael  Wilkinson,  tried  upon 

appeal  from  the  Court  of  Ordinary  of  Emanuel  county. 

The  ground  of  caveat  relied  upon  was,  that  the  cateatrix  was 

the  wife  of  testator,  and' was  married  to  him  after  the  date 

and  execution  -  of  the  will  by.  testator.    It-  is  conceded,  that 

if  the  caveatrix  was  the  lawfiil  wife  at  testator,  that  the  wiU 

can  not  be  set  up.  '  The  record  disolo^ies  the  facts,  that  oaveat- 

rix  was  married  to  the  testator,  under  a  license  from  the 

Ordinary  Court  of  Emanuel  county,  by  John  Dekle,  a  Justice 

of  the  Peace,  on  the  17th  December,  1855.    In  t^ie  lioense 

she  is  named  Rachael  Dougherty.    It  furthto  appeared,  that 

the  caveatrix,  as  Bachael  Dougherty,  under  a  license  from 

the  Court  of  Oidinary  of  Bulloch  county,  of  the  date  of  27th 

March,  1830,  was  married  to  one  William  R.  Wilkinson,' who 

was  still  living.    To^  the  March  Term  of  the  Superior  Court 

fbr  the  county  of  Bullock,  for  the  year  1840,  Mrs.  Wilkia- 

BOD  (the  caveatrix)  filed  her  petition  or  libel  for  divore  from 

her  then  husband,  Wilkinson,  on  the  grounds  of  cruelty, 

desertion  and  adultery, and  alleged  therein^thatBaid.WilkiUi- 
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son,  since  his  desertion,  had  become  the  father  of  one  or  more 
bkstord  children,  by  a  woman  with  'whom  he  was  then,  tyr  haa 
lately  been,  residing,  in  a  state  of  adultery,  in  the  county  of 
Emanuel.  A  process  being  attached  to  the  petition  or  libel, 
tjie  sheriff  of  the  county  pf  Bulloch^  on  23d  of  March,  1840, 
returned  that  the  defendant  was  not  to  be  foeund  in  the  county 
of  Bulloch,  whereupon  said  Court,  at  its  March  Terfti,  1840| 
on  motion  of  counsel  for  libelant,  ordered,  'Hhat  the  defendant 
do  file  his  answer  or  defence  to  said*  action  (hi  or  before  the 
next  Term  of  the  Court;  and.it  was  further  ordered,  that 
service  of  this  rule  be  perfected  by  publication  in  one  of  the 
city  pf;g4ya9.qah- newspapers  oocQ  a. month  unti]  the  expira- 
tion pf  tlie  time  limited  for  the  filing  of  the  defendant's/' 
No  other  aerviee  of  the  defendant  was'  ^fiected,  nor  other 
action  hiid  by  the  Court  ^n  respect  thereto,  nor  was  there 
any  appea^nce  by  (he  Lusband  and  defendant  therein  ;  but 
at  the  Oct^er  ,'^^rm^  1841,  a  trial  was  had,  wlxich  resulted 
in  a  verdict,  in  favor  of  the  libelant,  of  divorce  a  vincido 
.mpdrimomiy  and  at  the  March  Term  following,  a  concurrent 
verdict  v|cas  bad  in  favorof  the  wife  and  against  the  hua- 
band.  ,         .  . 

Upon  these  facts,  the  only  question  before  the  Court  below, 
OB  which  the  parties  w«re  at  issue^  was  whether  the  proceedings 
in  Bulloch  SuperiotCourt,  on  thelibel  of  Mrs^  Wif|^inson,  and 
the  concurrent  verdict«»  of  the  jury,  effected  a  div(M?ceof  Mrs. 
Wilkinsod  frpm  her  then  husband,  William  R.  Wilkii^n,or 
nojt?  Counsel  for  the  executpr  and  propounder.  of  the  will 
asked  the  Court  to  charge^'  t^iat  the-  reco|*ds  of  the  divorce 
proved  upon  their  face  that  the  Court  had  no  jurisdiction,  an4 
that  these  records  showed  that  there  had  been  no  legal  divorce 
of  eaveatrix  from  her  ^rst  husband."  The  Court  refused  to 
give  this  charge,  and  on  the  contrary,  charged  the  jury  "that 
the  propounder  has  put  in  evidence  a  judgment  of  divorce 
made  by  a  Court  of  competent  jurisdiction,  which,  however, 
he  insists  shouId.be  set  aside  and  disregarded  by  you  on 
Account  of  sotiae.  irregularity  in  it.  The  Cburt, thinks  dif- 
ferently. For  though  the  husband  might,  by  a  proper  pro- 
ceeding, vacate,  the  judgment,  the  propounder  can  not  do  ^ 
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in  these  proceeding^,  the  judgment,  too,  being  his  own  evi- 
dence. Until  set  aside,  it  remains  a  judgment  of  divorce, 
and  is  conclusive  UpoQ  the  question  of  legal  ability  in  the 
caveatrix  to  contract  another  marrifige/' 

Was  the  refusal  of  the  Court  to  charge  as  requested,  and 
the  charge,  made  right?    Cledrly  not.     To  have  pveu-the 
Court  jurisdiction  of  the  person  of  the  defendant  in  the  pro- 
ceeding, it  was  necMBftvy-  for  'Uhe  sheriff  to  have  served  a 
copy  of  the  petition  and .  oitetion,''  required  by  the  statute, 
''on  the  defendant,  or  by  leaving  a  copy  at  his  most  noto- 
rious place  of  abode  thirsty  days  before  the  sitting  of  the 
Court,"     Cobb,  223.     The  record  shows  that  this  was  not 
done.     On  the  contrary,  aflei*  the  return  .of  the  sheriff,  that 
the  defendant  was  not  to  be  found  in  the  county  of  Bulloch, 
the  Court  passed  an  order  requiring  the  defendant  to  answer 
said  action,  and  directing  the  publication  of  said  order.    This 
order  did  not  aid  the  Court  in  obtaining  jurisdiction  of  the 
defendant,  for  before  the  Court  coul4  p^se  this  order  to  bring 
the  defendant  in,  by  publication  instead  of  service,  it  was 
necessary  to  be  made  to  appear  to  the  Court  'affirmatively 
thcU  the  defendant  was  (mt  of  the  limits  of  the  Stsite,     Cobb's 
Dig.,  224,  sec.  VI ;  Godfrey  vs.  Godfrey,  27  Ga.  466.    This 
fact  was  not  made  to  appear  to  the  Court  before  granting  this 
order.     On  the  contrary,  it  was  averred  in  the  libelant's  peti- 
tion that  the  defendant,  at  the  date  of  filing  the  petition,  was 
residing  at  that  time,  or  was  lately  before  that,  in  the  county 
of  Cmanuel,  an  adjoining  county  to  that  in  which  the  pro- 
ceeding waa  had,  and  the  problibility  was  that  he  was*  then 
residing  there,  at  least  such  w&s  the  infonnatioji  and  belief 
of  the  libelant  at  that  time.     On  this  evidence  the  presump- 
tion would  be  against  the  jurisdiction,  were  the  rule  other  th&n 
it  is^  that  IS,  '^  that  nothing  is  intended  in  favor  of  jurisdiction.'' 
Tucker  vs,  Itarris,  13  Gra.^  7.     The  Court  granting  th,e 
divorce,  therefore,  had  bo  jurisdiction,  and  the  judgment  so 
liad  was,  £>r  the  wani  of  it,  voidi  not  merely  voidable  as  for 
mere  irregularities,  but  absolutely  null  and  void,  and  of  no 
effect    whatever,  and  subject  to  be   'impeached  whenever 
and  wherever  it  is  sought  to  be  used  as  a  valid  judgment, 
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no  matter  in  what  way  it  is  proposed  to  be  need.''  Towns 
vs.  Springle,  9  Ga,,  132;  The  Central  Bank  vs.  Gibflon, 
11  Ga.,  463.  As  the  verdict  waa  against  the  will,  and  in 
accordance  with  the  charge,  the  judgment  of  the  Coort  below 
must  be  reversed,  and  a  new  trial  had. 
Let  the  judgment  be  reversed. 


Lemuel  Davis,  plaintiff  in  error,  vs.  James  B.  Btbiplino, 

defendant  in  error. 

An  open,  continoonB  and  nninternipted  possession  of  a  lot  of  land  for 
seven  years,  under  color  of  title,  is  sufficient  to  support  an  action  of 
^ectment  as  agunst  a  tenant  in  possession,  although  it  does  not  tf* 
firmatively  appear  that  a  gnmt  for  the  lot  has  ever  lasned  from  the 
State. 

Ejectment,  from  Tatnall  county.     Tried  before  Judge 
Fleming,  at  the  October  Term,  I860. 

For  the  &cts  of  this  case,  see  the  opinion  of  the  C!ourt 

Bacon,  for  plaintiff  in  error. 

,  for  defendant  in  error. 

# 

By  the  Court. — ^Lyok,  J.,  delivering  the  opinion. 

This  was  an  action  of  ejectment,  for  the  recovery  of  a  lot 
of  land  in  TatnalL  The  plaintiff  proved  that  Uie  defcDdant 
was  in  possession  of  the  land  in  controversy ;  that  the  land 
was  re-6urvqred  by  the  witness,  Jordan,  and  a  plat  made, 
under  an  order  of  Court,  and  that  the  resurvey  was  made 
from  a  copy  of  ^lat  and  grant.  Benjamin  Gieiner,  a  witaflBS 
for  the  plaintiff,  testified  that,  the  premises  in  dispute  to  be 
the  place  wiiere  Frederick  Dinkins  lived  at  the  .data  of  the 
bond  giv^i  by  Abner  Davis  to  John  Davis,  and  thai  John 
Davis  went  into  immediate  poasession  of  the  premisea  at  thai 
date,  (13th  October,  1824,)  and  0(mtiB»ed  in  posaeaaioa  anlil 
he  died,  about  four  years  thereafter,  and  that  the  widow  of 
said  Abner  Davis,  Maache  Davis^  oootiiiaed  in  .poflseasiiaft  d 
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the  pfetnises  i^er  the  death  of  her  fatwbahd  flome  five  yeam^  *    ^ 
and  that  .ever  since  that  time,  either  she  or  her  aori,  the  ,  *  .*   •. 
plaioti^  ha^kept  up  the  fence  aroimd  the  field  and  planted*  /  */  ' 
it,  as  nearly  aa  he  recotlecta,  every  year  up  to  the  preseni" 
time.  *  Malboia  J<^Q8Qa.  teaiifiod  to  the  sadie  &eta« .  •  dement 

Ecbola  and  Jaincs  H.  Bmith  testified  that  the  defendant  had'  i  * 

•      » 

cut  and  earned  away  from  the  lot  103  trees  of  the  value  of      * 
one  dollar  e^h, .   Plaintiff  also  put  in  evidenoo.a  bond  agree*     /  *  . 
meat  from  Aboer  Pavis,  to  John  Cjavie^  to  make  titles  for  tba   \    • 
premises  in  dispute^  when  he,  John  Davia,  should  make  pay-r   [.  f 
iijent  of  two  notes  for  $75  00  each,  given  by  said  John  to    i 
Abner  Davia  tlierefor  on  said  bond,  bearing  date  thelStb      -^  .' 
Octob«e}  1824 }  also^  two  notea  of  $75  00  eaoh,  of  same  date^  '  *  .  \ 
by  Johu\Davis  find  one  Michael  Davis^  with  evidence  of  the  .    t  .. 
])ayai^t  of  aaid  notes  in  part,  if  not  in  whoIe<  by  Mrs*  John^    > 
Davis;  alsc^  a  deed  by  John  Perry,  as  attorney  at  law  for     -    •*.  • 
Abner  £|avis,  to  Maacbe  Davia,  dated  the  lOtb  day  of  March,  ^.  •   * 
1834,  ibr  the  i^nd  in  dispjute.    The  plaintifF  $Jm  put  in  mi*,  f :  :•  '- 

denceaidjeed  fcoui  Maacbe  Davis  to  tlie  plaintiff,  Safinfael^  V."/ 
Davifi^  for.  the  same  land,  dated  the  16fcb  day  of  Pebruaiyi  ',''.:•''•;. 
1847.    On  tbia •  <vW^nce  the.  pleinttff  closed  his  cAsei  and      .f     . 
the  Cuorty  on  motion  of  the  defendant,  awarded  a  non'^sutb . 
To  thbdeclsionr the  plaintiff  excepted;  and  that  is  the'  ekror^ 
alleged; '    -^  •  *  /    *    .  •  •,'"•..' 

We  think  that  the  Conrt^  in  .awarding  judgment  of  oon^^    /  , 
suit,  oomiuitted  error;    The  plaintiff  bad  shown  a  oontinu^'  'V*    " 
ons  aiid .  aiiimterrnpted  possesaion  of  the  bujd  iti  dispi^le  . '.  .. 
under  color  of  title  and  claim  of  right,  either  by  himself  or   "-'[  ]  j 
those  under/wbo''^  hoh^dy.fbr  more  U)aii  aeven  yefl«a.|yEi<|r  .,' \ 
to  tlid  oomm^npeioent  of  the  aotioDi  and  be-wa%  therwire/\.  *.  * 
pj-ima  Jjieie,  at.leant^  entitded  to  recover.    If  the  gcant  h$d,  >. 
not  ieafiei'  frQta  tb6  State, fi>r  the  laqd^imd  ^either  pertjr'  '*.  ^> 
t  hcrefor  fa^the  t^le,  still  tl^  j^l^tiff  MKfts^ntitled  to  t^ooKer'     \ :  > 
Irom  this  defeiidwit  on  dc»>mit  of  liia  prior  peasesaioai    Aufil  ] 
on  Ijini^t^i^imi  dvaes  cit^/  U[pon  tb^  fitt^ b^e.jthe  > 
Coarty  "tbe  idaihtiff  had  ^im /ooie     pteMa0niii(ilie.t9the 
land  a^ibidt  iKe.wofsU*    ,•!... 

V03U  XXtXi^i.  \   '■ 
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XfioxAd  pBBOUsoir,  pldtafiff  m  error,  r«..THB  8tAX£  or 

QbqboUj  defeodluit  in  evltnr. 


•  > 


The  priioner^  b«mg  confined  in  ^il  with  a  cinmbet  of  o^ers,  in  ^itf^rtol 
'   Mtti^'  hatiiig'  effbotod  lik  fieapa  from  bui  eelMiita  th6  bod^  of  Hi, 
'  *  V  ;  i^i  M^  ^t  locks  of  tha  doetf  of  tlio  othenii  •ndltwlioii  iM  i^  ' 
•  jauftde  hii  appoa^nea,  a  namber  of  them'nialiad  nppni  aaiaedy  bliBd* 

•folded,  and  robbed  him.    On  theae  facte  all  of  the  pmooera  ^re' guilty  *. 

.  of  the  robbery/  thongh  it  did  not  appear  aCrmatiT6l)r  that  tlie  prinaar 

.'    yer^bnally  partidfiated  in  tha  aat  of  tha  fobborj^  «or  k  h/ox  wiio  ^ 

..  oomarH  .t^e  robWry. .  Xhd  pveeaupiioo  batngthat  iba  fro^baijr  «j#  thf 

;  common  intent  of  all. '  H^d  the  facta  shown  thai  an  aeeajM  from  tfaj» 

^    jail  wtts  the  cpmmon  intenti  and  ihtit  the  robbery  fbrined  po  part  of 

'  the  original  dbsigii,  bat  was  an  independect  act  by  soiiie  others  of  ito 

;  farCf^  In  w&icV  pitsonar  did  not  parU^i^tOi  t^  oaaa.  iughi  kl»# 


I  • 


«    » 


»  •  • 

1  '  •       « 


• » 

V. 


vT 


•  ••' 


..  ».    « 


•      •  • 


«  a 

"I         «         <  ,  '  •  ••  *  m^  - 

IndiGtment  for  robbery,  in  Chatham  Saperior  Court  Tried 
before  Judge  FXjsuinq,  at  the  Felmiarjr  Term,  IS^Tl.  * 

ft 

^\     The  fiiotfl  are  stated  in  the  o|rfqioD  of  tbe  Oeuvt     • ; 

.  •  •  •         • 

,  WuxiAii:  I>.  H^ftpiVi  for  pUintiff  is  )e)^r< 

Bacx)n.  for  the  State.  ,    ,    , 

By  the  Oburt.— tLyon,  J.,  delivered  the  opinion,     * » , 

1?hbiiiaa.  Fex^iisok,  th«  plaintiff^  in  emr,  ws[e  {iklratediuMl 
iMibvU»^m  the  Superior  Court  of  Chatham  cmt^y-tetlM 
'tbarge  of  rtibbaiy,  upon  the  following  evideooe)  CSMritt 
;S\raii  Horu  testified,  '<  on  the  19th  daf  (^  Joiie/190%M 
Sunday;  about  half  past  niob  in  the  qmrorng,  I  ntfi  iH^ 
!  ;^rd  •  to r  voter  my  faoM;  ihie  jailor;  hiM^  ^vMbe^ntbe 
jfH;  ftn^  ^reht  babk  to  my  olBee  and  got  my  ^htol/  aad  fVfal 
iqilhe^Mlt  piirfof  ifae  jail;  )ockti^the4ool-bfinii4Wi^ii< 
KMiilhg  Flimaagan  to 'come  and  Kelp  me,  tWtT^M^W«Mt 
Me  wae-.^ng  to  get.  out V ilD» jifit ;  ftAmV^gi^M^ 
kilehea  part^f  the  jatt  i(  aaw  Chinpbd);  Mm>  ^ttiHiimi 
m%\  I  leveM  o^^iatM  ijfc  biitt/  fWi^rt  iM^«itti»i^ 
liaiid.«pj  add  I  mi^  iuV;  t  wm  thWHJiAiltf^lMrtfrf 
^M^^aaiidjrdbMdi  ^^riime^  Mr«l!to  wAi^ 
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o«fc  jof  their  e^ ;  iix^  took  a  picrtoLft^m  m«  woHb  .|IftlCKI|»f 
alK>  ;a  lapOObiU.on  tbe  Btok,pf  tbej^te^;  Ckpig^^ 
^vROfftb  #90  00,  oiie  $10  00  bill  0«  the  Baokk;  C0idM^«ii> 
imrttr  jJMO  00;ii)80^two.95^^  bills^w  the  BMk  of  Ae  StaMi. 
QC.G<ktfg:nk^  3R^^  $6  op  eMJb;  I  tira9  bKodfblded^  nd  ^imA ' 
sa^i.^hD  teiok  mi'  money  i  prMOnercot  tbi^iigbJbif  oell  4ii#; 
]ial4he^»tbef  prisonem^oiii  by.  br^ing^the  looks  t^ifaeiceqUil;: . 
atm^  mtls  no  odiar'  pertOq  .  to,  d«  i)^  eaioept:  «ome  Higroiji| 
pmooeiB  vho  had  beiMi.in  tb«r6  bot  fifteeu  miAQteB.^'    .  . .  v. 

/ OM9i*r^'' I.saw  a  man  at.tke  iriadow,  which  flrvt  atfeaatml* 
my  aileiitiM I  J ^u  oa  the  lodkotit.fQr  ina  ompei  beota^p 
ope  al^tbepriaoiiershftd  escaped,  before,  aad  ihreatept^  tp^ 
90  agap  if  be  got  a  ehl^pee ;  prisoaera  Were  idoeelj  confiftadl 
tbft  pdiloiMia  ware'aeiarobed  before  thejr  were  <ioa]Sned^  to  aab . 
if  ihe^  bad  aof  motkej;  pnapaer  .and  *I)asnB  ware  in  aJ^idikH^ 
ing  c^Ha^  the  hole  in  priecmer^s  cell  waa  cat  through  ^tUr " 
biaek  of  iihe  ^\,  where  the  .Ventilator  waa;  a  case  knife,  wai 
Ibupd  in  the ;oetl^  aiid a ohied  was.foand  at  the  window f 
flaon^^gao  waa  up^atain^  aadJ  called  him  in  w4th  me;  tbM 
wei%  some  btieka  taken  out  of  die  top  of  the  oell^  b«t.  HA 
bpfomade^  bj)"  the  taking  of  the  brtcka  away^  waa  noiJargifef 
enough  fbr  the  pa«aga  of  ,a  maa'a  body ;.  Pktnnagaa.  "ntd 
mkf  andrwa8*)aitting  on  the  atepa  when  I  called' him;  ihk 
kitohea  dpor  t«M  ajar  whim  I  firet  eirfered  in^;  tbe.  piioiM^, 
wet6  all '.behind  the  door^  Oampb^  first,  Moif^an  eeooaliy 
Campbell  threw  me  down,  and  Clark  and '  Davis  thjhew  ft 
blanket  oyer  me,  "but  I  did  nol^  see  the  prieoner';  I  waa  per^ 
fac^y  cool  at  the  time;  up  to.  thetime  my  head  wea  ooT^rad^ 
I  did  not  see  prisoner;,  heard  the  pneonerl^tatkiiig  whilftniy 
bead  <^as'  covered ;  one  said  attt  hie  tfiroat>  etc4;  I  wjai  oonnt*  - 
tng  niy  money  in  the  office,  and  placed  it  in  my  pocket;  hav^ 
M'  |;nidge  sigain^^'  prisoner;  dont  thipk  lie  .wool^  be  tint  ^ 
jilt  fqrfy-^ight  honrs  before  he  wpnM  rpb  somebody  ;^liewai!i  i 
in  jail  at  the  titoe  lor  stcalihg  twcslyrftve  or  thrr^  of  m;f* 
ohtcketas/'^  ■  ■  •-  '     •  \/  '      '-  '.  ".-r/ 

C^ieel  -for  .prieoner  rtqnested  itt»  Gbnrti  fn  wHtiiig^  t(r ' 
diaa^ t^. jury)  ''l^at  1>efilre -the  d^^ant  odnlii  he&nsg^: 
geiiHy  of  lebbei;^  flie-^1117  laMi;  IM  %t'  Aa jpfiaoMr  ffop^ ; 
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tdlided  tlvd  orfme  (robber^r)  dotomittedy  or  tiM  .«ttdi  miM 
.  iraa  the  natural,  neceBsanry  *op  probable,  oooseqhenee  0f  liii' 
mripmi  intetitioD/^  Afid-further,  ^  thai  if  prisoxier' Waslnip 
.aware  ^f  ^'tbe  intent  to  robi  he  wan  not  guilty/^  Tb«  Gcurt 
ipelte^  60  to  obarge,  but  on  the  oontrary,  charged^  '^tbal  to 
tfnd .  th^  defendant  guilty,  they  (the  jnry)  niQ^t  find^  ^lat, 
Idkat  thera  wlui  an  nnder^tandipg  or  agreamedt  between  tha 
.  prisoners  to  escape  ^  and  second,  tbiit  the  robbery  ohatgd 
was  in  fUrtheranee  of  that  design ;  that  If  they  fennd  tfaese 
ikete  thut  air  the  priaonera  vera  goiUy^  thai  ad  to  the.  point 
'made  that  the  defendant  muet  be  present,  it = was  a  aofBcienl 
pfesence  if  the  d^fiiadant  wad  within  eall/ov  near  enoo^.te 
render  assistance.''  And  in  reference  to  the'  reqtieat  tiiade 
,  dM  Conrtr  charged,' that  ^^they  mpat  find- not  only,  thi^aat,' 
"btit.  the  intention,  as  act  and  intentipn  mnst  nni to  lk>  esteb- 
Mah  crime ;  bat  that  if  they  fcmad  the  faut  firon!  whidi  ibe 
hfm  infers  guilt,-  thai  in&mnce  of  law  inehided  not  only  the 
^  but  the  intention.  If  in  point  of  faot,  tbe  crime  .ohtfg^l 
did  furfiber  die  original  designs  to  jescape,  be  wai^  gnill9^ 
This .  com  tfion  design  is  not  restrioted  to  the  mera  &(A  of 
.  giettiag  ootof  jail,  but  that  itJnclnded  thed^i^nuto.asttpfl 
beyond  the  reach  of  justioe,  and.  that  robbery  might  foitiMr 
ihisdt^gn  by  furnishing  the  means  of  ascApe;  tbatr  they 
(^  jury)  wera  the  judges  6f  the  law  and  fiict^  and  ooaM 
^ttermipe ,  the  law  differently  from,  my  iostriiftions  if  iHkiff 
irsre of  that  opinion." ' 

.  There  ^aa  no  motion  for  a  new  (riali-and  the  caseeomei 
Jflfore^us  simply  on  the  charge  of  the  Court  a6  made,  and 
.tbe  f^fal^to  diarga  as  re()ue8ted.' 

The  evid^nice  is  not  very  clear  as. to.  the:  robbery;  ia  ftot, 

ibore  |a  nostie  ae  to  >iYho  was  the  actual  (>arpetraliar  of  the 

acty  but  t^ere  wajs  no  (question  in.  the  atgtiment  but  that 

;  ift  was  committed  by  one»  if  .not-  (hf  wbote  of  the  pt^ttf^ 

' .itrbo  jnade  or  ■  attempted  the  Jesbape,  .of  wb<yn.  the  aeoosed 

\was  one.     The  reportcfi  ^e vidence .  does  not  shoix^  «fba  ea* 

Wppd  .and  wbo.did  nojt.   :TbB  tbaoiy  of  tbe-^ODansat'a  de- 

kom  &r  tt^apiisooep  i«y  tbat  to  oaiipe  fV^  Hi^  postK 
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engaged  in  the  osaauU  upon  the  jailor,  etc.,  to  which  oomoioti. 
inteot  the  pritoner  was  ft  party ;  but  that  tlte  robberj  was  an  ■ 
independent  act,  no  part  of  the  comoion  design^  and  to  which 
the  prisoner  was  not  a  party  nor  participant    If  this  poaitioii     . 
was  supported  by  evidence  or  justified  by  the  facts,  a  foundi^    ' 
tion  would  have  laid  for  the  principle  maintained  by  coun^.  ' 
sel.    The  diffic4ilty  is,  that  there  is  no  evidence  before  th6 
Court  to  justify  the  charge  requested,  supposing  it  to  con-  . 
tain  a  sound  principle,  a  question  which  we  will  not  discus^  ' 
for  the  present,  and  for  the  reason,  that  there  is  no  evldeiiocf'. 
to  Support  it.    Speaking  for  myself^  however,  I  have  no' 
hesitation  in  saying,  that  if  the  hypothesis  was  atrueonei*  . 
that  i^,  .that  the  robbery  was  committed  by  another,  and' 
when  the  prisoner  was  not  present  nor  participating  in  it^ 
that  then  he  would  not  be  guilty  on  the  proof  before  tfae< . 
Court. 

The  facts  pf  the  case,  as  disclosed  by  the  record,  are,  that ..  * 
this  prisoner  having  effected  his  escape  from  his  cwn  cell,'  w^ 
breaks  the  locks  off  the  doors  of  the  others,  whof,  as  soon  as 
the  jailor  makes  his  appearance  in  their  midst,  rfet  upofli  .** 
bindji  blindfold,  and  rob  him,  the  prisoner  being  one  bf  thei* 
party .    Oh  these  facts,  the  act  of  one  was  the  act  of  all.    Al}    , 
w^e  alike  guilty,  and  the  Court  did  righl  to  refuse  thd  r^    ' 
quest.    Indeed,  the  Court  went  further  than  was  necessary^    ^ 
not,  however,  to  the  pr^udice  of  the  prisoner. 
Let  the  judgment  be  affirmed.  •  ! 
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PRtsuT— JOSEPH  H.  LUMPKIN.) 

.    ,    RICHARD  F.  LYON,        Uraogs. 
CHARLES  J.  JENKINS,  J 


The  State  of  OeorgiAi  plaintiff  in  error  i;«.  Benjai^iv    . 

Coke  et  at.,  defendants  in  error* 

1.  The  death  of  the  priadpal  in  a  reco^faailce  to  appear  andaanndk  a  . 
erimiiial  j>ro84o«tion,  oooary  ng  aftet  the  for&iittre  of  the  recogniaaAdOf  . ' 
but  before  judgment  thereon,  exonerates  tbe.nf  caritie«.  . 

Scire  facias  on  forfeited  recognizance,  in  Oay  Superior 
Coart,  and  decision  tliereon  by  Judge  P£RKIN8|  at  Septem- 
ber Term,  1860. 

The  questidti  preseafted  hj  tbe  record  in  this  oase  ^Jtiai^B 
out  of  4he  stat^  of  facta  following,  to«wit :  .  '      * 

At  tha  March  Term,  1M7,  of  Qlay  3aperi6r  Cpurt^  a  bitt 
^f  indictment^  fot  tfaA  crime  of  perjuryi  waa  found  and  ^lad 
igainet  Beigamia  Cbne..  Bebg  arrested  utider  a  bench  ^Hrr 
rant,  C0119  entei«d  into  a.  reopgniaaAce  to^  appear  and  ms4r» 
said  oflfence,  Willian^  Suttaoi  Iieiris  l^aulin  g^d  B«  ji".  Both 
aett  entering  tbeuMiel^es  as  has  sofiifilieB,  .   .         ; 
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At  March  Termy^I80O;  tli6fde&kidan^  failing  to  appear i 
the  reoognizaDoe  tf^as  forfeited  in  due  form,  and  scire  faeAoM 
issued  and  was^  served  upon  Cone  and  his  sureties.  At  Sep- 
tember Term,  1866,  the  sureties  appeared  add  showed  for 
cai^se  why  judgment  should  not  be  had  against;  them  on  said ' 
teoognizanoe,  that  their  principal^  Benjamra  .Cone,  had  died 
flince  the  forfeiture  of  said  recognizance. 
'  .Upon  this  showing  the  Couili  discharged  and  exonerated 
tbe  sureties  <  froiti  till  liability,  except  the  costa  of  aaid  ae{fe 
faciasy  and  F.'  D.  Bailey,  Solicitor  Gf^neral,  exoepted|  and 
oomplains  of  the  decisioa  afi  error. 

Fi  D,  Bailey,  Solicitor  General,  for  plaintiff  in  error. 
.  Pki^  J.  Strozier,  tantra.  '    "       ' 

By  the  Cbtw^.-nrENKiNS,  J.,  delivering  the  opinion. 

• ,  •  ■     -  .  ■ 

'The  Bole  question  presentefl  in  this  record  is,  doe^  the 
death  of  the  principal  in  a  recognizance  to  appearand  answer 
A  criminal  prosecution,  occurring  af^er  the  ibrfeitore  of  the 

•  •recognizance,  but  before  judgment  thereon,:  exonerate,  the 
security? 

tt  is  conceded,  that  if  the  security,  bring  in  his  prindpal 
alive,  and  surrender  him  before  judgment^  he  is  exonerated. 
.  Then,  suppoae  )ie  bring  u&  the  dead  body  e£  lus  priodpal,  at 
lik«  time,  shall  he  be  held  liable  be^nse  Hfb  n  extinot?  He 
utidertook  only  to  bring  in  the  body — he  did  not  insure  the 
Ijfe  of  ^is  principaL_ 

'  ,  He',  undertook  to  be  the  jailor  of  the  aocused-r^  keep  hi«i 

'safely  so  long  as  he  shall  live.  Is  in  contemplation  ^'Myff 

within  his  power;  but  to  keep  him  aliv^  for  a  given  time^ 

h^  what  the- security  caimot  'cettaiAly '  do.    If  be  Mtt  the 

*  appointed  time,  it  is  riot  the  Beourtty  whd  bath  pieserved 
lii§  life.  If  he  die  before,  the  -time'  expires,  it  is  rM  the 
•MMriiy  who  hath  caused  his  deftthv    It  isth^  aot*of  *Hiib 

utith  whom  ^'tfae  issae^  of  lift-  and  death.    ^'AishmPrif 
mimMfaei  f^Mrkm/^    Wis  hoM,  as.4id  tlie  fknoH  hele«r, 
;^t  the  plea  ^tkt'4ek'ejia/dwk'^0(^      •       \  •    - 
liet  (he  judgment  be  ttiBriaed^'        '  '  -  «  ^.    i     .       k- 

*  *   f       ' 
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THOiCAJS  I).  F&iTH|  plaintiff  in  error,,  vs.  £x#i>HU)a£  Sxl£R| 

,  .    defendant  in  error* 

1.  So  long  aa  ao  one  k  it\jured  by  it,  a  party  who  has  disclaimed  the 
ownership  of  property  may  retract  the  disclaimer  and  assert  his  title. 

2.  If  a  party  wbo  baa  onoe  disclaimed  th«  ownership  of  property^  after* 
ward  Mserts  his  tHle^  and  wartie  another  not  to  bay  it^  and  the  iatter, 
with  a  knowledge  that  the  assertion  of  title,  and  warning  were  subse- 
quent to  the  disclaimer,  buys  the  property,  he  acta  in  his  own  wrong. 

3.  If,  on  the  other  hand,'  the  disclaimer,  after  an  inspection  pf  the  prop- 
erty, was  anbsequent  to  the  assertion  of  title,  and  the  warning  not  to 
bay,  and  tlie  parohaier  was  so  informed,  he  was  jv8ti6ed  in  disregards 
ing  the  warning. 

TrovcV,  in  Kandolph  Superior  Conrfr.    Tried  before  Judge 

Perkiks,  at  November  Term,  I860, 

,    ••• 

This  wafl  air  action  brought  by  Thomas  I>.  Frith,  agaiadi 
Eldridge  Siler,  to  recover  damages  for  the  alleged  cbnvermon 
hy  tha  latter,  of  a  certain  gray  horse  belonging  to  the  former. 

Upon  the  trial  it  was  shown^  that  the  plaintiff  porcfaased 

from  one  John  W.  CSollier,'  in  the  spring  o£  1863^  a  ^7  * 

horse^  tliat  Collier  and  several  other  witnesses  eonfidetttljr 

assert  was  the  horse  ib  controversy,  and  that-  the  horse  was 

taken  or  stolen  from  the  possession  of  the  plaintiff  in  the 

&II  of  165S;  that  the.  horse  was  worth  from  |175  00  to. 

S200  00,  and  was  worth*  for  hire,  the  sum  of  $30  00  pir 

annum  $  that  before  defendant  bought  the  horse,  the  plaintiff 

notified  him  that  the  horse  was  his,  and  not  to  trade  for  bi^ 

because  he  (plaintiff)  would  not  have  the  horse  at  any  cost ; 

that  after  the  defendant  bought  the  horse,  the  plaintiff  made 

a  demand  for  him,  and  defejidant  refused  to  give  bim  up. 

It  also  appeared  fVom  the  evidence,  that  the  horse  in  di^pnte 
was  swapped  for  in  the  State  of  Alabama,  on  the  16th  Ko» 
v^'embor,  1853,  by  one  John  H.  I/assiter,  who  sold  him  after- 
ward t6  8«  F.  Lassiter,  by  whom  fae'was  also  se^d  to  John  T. 
McltfeDdon;  tliat  trhilst  MoLendon  owned  the  horse,' he. 
laving*  faeai^  that  plaiiitiff  claimed  him,  produred  the  latter 
o  examine  the  horse,  and  after  ^dose  inspection,  pointed  otit 
^cv^erai marks  e€  diibrnioe  betiirisen.  the-'hoxse  hioc^ntrav^y 
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.  .<and  the  one  that  was  stolen  from  him,  an4.told  McLeadon  . 
that  the  horse  was  not  his,  and  that  he  (McLendoo)  eotili 
sell  him  whenever  he  chose  so'  t6  do;  that  when  defendant 
was  negotiating  with  McLendon  for  the  purchase  of  the 
hiors^  be  told  .the  .latter  t}iat  plaintiff  claiiiied  the  horse  and 
had  warped,  him  not  to  trade  for.  Uim,  whereupon  rM^Lendon 

* .  toM  defendant  that*  plaiptiff  had  exaimined  the  faoffBe,  pro* 
notiiiced  him  not  to  be  his.  and  stated  that  MeLendon  was 
at  liberty,  to  trade  nim  whenever  he  pleased ;  that  upon  this 
a38uraa6e  defendwt- bought  the  hocse  from.  Mclieadoii. 
When  the  tealimony  was  closed,  the  Court  ektfged  tiie  . 

*  jury,  ^'  that  if  the  plaintiff  examined  the  horse  whilst  he. 
WA9,  in  •  the  possession  of  <  McLendon,  and  admitted  thi^  it 

'.  was  not  his  horse,  and  that  he  (McLendon^  oould  tcads^ 
that  be  (plaintiff)  is  bound  by  the  admission,  although  he, 
after  auch  a^i^oidsiou,  a^d  be&re  defeodatit  traded  Ibr  .the 
•  hone,  potifled  him  that  if  it  wai^  his  (the  plaintiff %)  brnm^ 
he  woiild«hav«  it  or  di«,  and  not  to  trad^  for  him,  if  MeL^fr- 
d<m  notified  defendant  what  plaintiff  had  admitted  to  bitti/'. 
./The  jury  found  for  the  defendant,;and  plaintiff  moved fer 
a  MW  trial,  on  the  groQnda : 

1st  That  the  verdict  was  eonthuy  to  law  and  ooolnry  ta 
;etidenc6,  and  decidedly  against  the  weight  of  ihe  «i?idente> 
;  .2d..  That  the  Ck)ttrt  erx^  in  eharging'tihe.  juxy  as  befiM 

•  stated.  • 

The  preaiding  Juc^e  refiised  the, new  trial,  and  that  dasi^ 
aioo.  is  the  error  assigaad*  • 


«  • « 


^OOD  and,  Bp^XKSOK,  for  plaintiff  iu.  efror. 
'  Douglass  A  Douglass,  coTi^m.       - 

/  'Jj/tfi^  Ocmrt — Jenkins,  J.,  delivering  the  opidion. 

.  The  esQceptliMi&.iHresented  by  tbis  reoofd  im^fte  error  both 
to  tUe  finding  of  Uie*  jufy  and  to  thp  oharge  of  the  Cpoitf 

'  It*  is  urged  that  the  vetdiqt  smd^red  iaeoabai{(F  to  eidd^MS 
ai^d  oootnvEjf  to  law.  .  ^  .  .  •  ,- 
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xi^ 


thefiftclB  of  tJEi^  GBBey  and  uofiirtaiuitely  tbe  proofs  submitted  * 
leave  a  veiy  important  question  of  .&et  in  great 'doobt. 

It  appcwa  that  thia  plaintiff  in  error  had  a  ko)nie  aloleh  . 
fipoiKi  bim,  and  sobaequentl/  commenoed-  an-  action,  of  tiover 
agaiiiet  the  defendant  for  the  hone* 

Xhe  4rf<Hidant  onqnestionably  bad  iii  hia  poasesaion  a  faoiae 
maiy  noch  reaembling  *  thi^  stolea  fcom  the  pbontiff.    AH 
expecjcDce  proves  that  cases  of  tius  sort  often.preseHit  Teijr. 
nice  qaeatlone  of  ideoUfication,  and  upon  snob  questions  this 
Cioort- would  be  very  reluctant  to  disturb  the  opncIusionB  it 
a  Jujry*    Saeh  partjr  relies  upon  decburatioaa  of  the.  plaintiff 
made  before  the  parcbase  of  the  horse  in  dtspute^  bj  ,the. 
defendant.  *  It  a{qpeara  that  this  horse  had  beiui  folk  times 
aold  after  the  disappearance  of  plaintiff's  hoi;p^  tho. buyer  in 
eaeb  inatanoe  being  a-pundiaser  without  notice,  except  in.  tbo 
last  >.  and  here  the  sayings  of  die  plaintiff  beoame  important*,  v 
'  The  defendant  proved,  by  t^o  .witnesses,  that  when  the  . 
hovaa  was  in  the  possession  of  MoLendon,.froin  whom  be. 
puxehasedy  the  latter  having  heard  that  this  horae  bad  beea ; 
stolea  from  the  plaintiff,  sent  to  request  that  he  would  copie 
and  examine  the  hof»e,  and  decide  whether  or  not  it  was  his ; . 
tUat  plaintiff  went,  carefully  inspected  the  horae,  and  poai*    : 
tively  disclaimed  him,^  designating  points  of  difference /be- 
tween the  two,  dnd  adding  that  MoLendon  might  dispose  of  * 
bim  wbehever  he  pleased. 

Plaintiff,  on  the  other  hand,  proved  by  one  witness  that 
previous  to  the  defendant's  pnrdhase,  plaintiff  bad  warneii 
him  not  to  buy  the  horse,  for  that  if  the  horse  was  his,  he 
was  resolved  to .  have  him  at  any  cost ;  and  by  another;  he 
proved  the  same  warning,  adding  that  the  horse  v^  his,  and 
that  be  would  have  him  at  any  cost.  It  also  appears  that  • 
this  warning  would  h^e  deterred  the  defendant  from  buyhig ,  ' 
the  bor^e,  but  for  the  repetition  to  him,  by  McLendon,  of 
plaintiff's  disclaimer,  and  consent  that  McLendon  might  sell 
the  horse.  •         . 

Bnt  it  does  not  appear  from  the  testia^ony  whether  the 
disclaimer  to  McLendon,  or  the  warning  to-  defendant|  was 
poaterior  in  the  order  of  time,  and  had  there  been  notbini^ 
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Ifi  the  charge  of  the  Ooort,  to  miatead  the  jtnyf  ^ve  would 
preeuone  that  they  founci  the  waraing  to  defendant  not  to  buy 
^e  horse,'  t6  have  been-  prior  to  his  inspection  and  diaeiaimer 
0f  the  horse,  and  under  that  state <yf  facta  would  have  aoa^ 
taiued  their  verdict  But  it  is  alao  objected  that  the  Coori 
charged  the  jury  in  effect  that  the  disolatmer  of  the  plaintiff, 
if.  commanicated  to  the  defendant,  estopped  the  fonaery  «vei 
though  the  warning  by  him  to  the  latter  was  saheequeitf  y 
given.  Was  this  oorrect?  May  he  not  have  changed  his 
opinion  as  to  the  identity  of  the  horse  from  further  iti9pe(y> 
iiooj  or  from  other  evidence?  In  that  evttit,  was  he  neoes^ 
.aarily  estc^ped  by  his  disclaimer? 

1.  We  think  that  so  long  as  nobody  was  icgtired  -by  hh 
'    dts^humer,  there  remained  fo  him  a^  &cia  penUenticB.    He 

{night,  whilst  the  horse  continued  in  MoLendom's  paasessiooy 
^  haVe  retracted -it  even  as  to  him. 

If  the  warning  was  given  by  him,  to  defendant,  after 
disdiiimer,  and  the  d^endant  knew  it  to  be  so,  then  the 
traxit,  as  to  him,  was  sufficient,  and  he  acted  in  his  oini 

wrong. 

2.  iff  on  the  other  hand>  the  disclaimer  to  McLeodoft 

after  the  inspection,  was  subsequent  to  the  warning^  given  the 

defendant,  the  laiter  was,  upon  being  so  informed,  justified  ia 

•^isrq^rding.the  warning.    Thejory  stiould^have  be^  so 

<?harged.    But  they  must  have  infeprred,  from  the  charge  of 

V  the  Courts  that  it  was  immaterial,  which  was  made,  last  in 
^Miint  xiftime,  that  the  disclaimei;  was  Moiling  upon  Ui# 
plaH^tiff,  under  all  circumstances/ and  mty  tkos  baive  been 
misled.  Had  the  law  been  correctly  given  in  cKaiee  to  ilia 
jury,  we  ^would  not  have  disturbed  th^  verdict,  but  inas* 
muph  aa  the  charge  of  the  Court  foay  have  conto^Ued  Un 

'   ease,  we  think. there  should  be  a  re-bearii^.    - 
Let.  the  judgment  be  veveqsed.     • 


*  ♦  *  ■     '.  •  ,  * 
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WiLLifM  A.  Branton,  plaintiff  in  error,  w.  Isaac  BusHj, 

defeodant  in  error. 

When  the  remedy  of  the  complainant  ib  adeqaate  and  complete  at  laW| 
the  bill  oaght  to  be  dismissed  cd  motion.  ' '       -      ' 

* 

In  equity,  in  Mjller  Superior  Coutt.    Deoided  by  Judge 

P£REiif8,  at  thQ  October  Term,  1860. 

•  • 

This  was  a  bill  in  equity,  exhibited  by  Isaac  Bush,  a^insl 
Williaai  A«  Branton,  in  wbioh  the  following  allegations  are 
embodied,  to«wil : 

Some  time  in  the  year  1852,  Jesse  Williams  bargained  and 
8old  to  William  J.  and  Jasper  Dickson,  certain  lands  in  tho 
13th  district  of  then  Miller  county,  for  which  theDicksons  ' 
executed'  their  three  promissory  notes,  payable  at  different 
times,  for  the  aggregate  sum  of  $1,600  00,  and  Williams 
executed  his  bond  conditioned  to  make  titles  foe  i  the  land  to  . 
the  Dicksons  or  their  assignee,  when  the  purchase,  money 
should  be  paid*  The  Dicksons  paid  off  one  of  ihe  notes, 
and  then  transferred  the  bond  for  titles  to  the  complainant 
for  a  vainable  consideration*  Williams  transferred  one  of  ' 
the  notes  to  a  man  by  the  name  of  Stafford,  and  the  other  to 
his  scoi,  William  Williams,  and  also  conveyed  the  landfi 
:o  WilKam  Williams,  in  order  to  secure  to  him  the  pay- 
neat  of  the  note.  The  complainant  called  on  Jesse  Will- 
iams, and  proposed  to  pay  off  the  notes  and  take  a  coa* 
rcyanoe  to  himself  of  the  land,  but  Jesse  Williams  refused 
o  receive  the  money  or  make  the  deed,  saying  that  be  had 
ransferred  one  of  the  notes  to  Stafford,  and  the  other  t<>  his 
on,  as  before  stated.  After  the  Dicksons  liad  paid  off  one  of 
be  notes,  and  bad  transferred  the  bond  for  titles  to  the  com- 
plainant, Branton  obtained  a  judgment,  in  Miller  Superior 
■curt,  against  Jesse  Williams  and  one  John  F»  Tug^le/fbr 
iie  principal  sum  of  $800  06»  besides  interest  and  coat. 

The  Dicksons  had  no  notkae  of  the  pendency  of  the  suit 
gainst  Jesse  Williams,  and  Tuggle,  at  the  time  they  bottght 
Uc  land,. nor  did  the  complainant  know  of  sueheilit,  at.the   • 
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.  time  tbe  bbnjd  wafls  transferred  to  bim ;  in  £ict  such  stiil  had 
bot  then  been  ipstitated.  *      « 

Some  tim^  in  the  early  j^art  of  the  year  185Q,  the  com- 
plainant (Bush)  paid  off  the  notea  that  were  .transferred  to 
Stafford  and  William  WiHiams.  the  latt€;r  of  whom  exiecuted 
-  to  complamant  a  oonveyanoe  in  fee  simple  of  the  land. 
;  TJbe  judgment  in  ffvor  of  firatiton  was.  then  laried  apon 
the  land  fi|d  the  property  of  Jeg^  Wiliiams^  and  tbeoom* 
plainant  ihterposed  a  claim  thereto,  whioh  was  pending  at 
.  the  time-the  bill  was  filed.  .  '  * 

At  th*  time  the  judgment  was  bhtainedi  and  the^  /a. 
levied,  the  defendants  in  JL  fa.  had  in  their  poss^soiba  ample 
pirc^rty  to  satisfy  the  fi.  /a,,  but  which  snbseqcieiitly  passed 
out  of  their  possiwon)  and  they  are  now  iosolv^nt^ 
*  Complainant  can  not  establish  all  of  the  ellegatibos  in  th« 
bill,  without  a  disooyary  from  the  deffandant,  Brantoo. 

The  bill  prays,  amongst  .other  things,  that  Braaton  inay 
be  evgoinediitt>m  selling  the  land  under  tha  Judgment. 

The  bill  was  deposited  in  the  Olerk's  office  on  tbe  Ttb  of 
September,  1860,  but  was  not  a^orn  to  or  sanctioned  by  the 
Judge.  It  was.  afterwards  taken  oat  of  the  office  for  the 
pnrpDse  of  having  it  verified,  and  of  obtaining  the  aanetini 
of  the  Judge.  .  ^    . 

It  was  sanctioned  on  (be  8th  of  September,  1S60. 

The  processes  are  datdd  tb«  12th  of  September,  18dO| 

repairing  appearaiice  on  the  second  Monday  in  October,  1660, 

and  the  bill  was  returned  with  an  ^atry  tfaereoo  by  thesberifi) 

hat  the  defendant,  Branton,.  was  not  to  be  found  in  Miliert 

.    county^    The  bill  alleged  tbat  Branton  resided  out  of  theSkale; 

At  the  Oet4)ber  Term,  1860,  (kmnsel  for  defendant  moved 
to  dismiss  the  bill  on  the  following  gtonnds : 

1.  Because  tbe  bill  was  not  filed  in  the  c^oe,  nor  serred 
thirty  day^  l)efore  the  Court  to  which  it  was  made  retomibiew 

2,  Because  tbe  bill  weenot  (Served  at  all. 

.3.  Because  the  bill  #a8  wanting  in  proper  partis 
'   4.  Because  the  bill  was  wanting  in.  equity. » 
The  motion  to  dismiss  was  everfetiled^  and^the.defi»4ipl 
'*i   eesigns  that  rating  ito  ettor. 
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i  »  -  ■%  .  • 

Hood,  for  plaintiff  in  error. 

•  •     •  i  « 

BowfiB«  contra* 

By  ihe  (hurt. — Lyon^  J.,  delivering  the  opinion. 

•  ♦ 

The  bill  alleged  that  William  J.  and  Jasper  Diekson  bought 
of  Jesse  Williams  the  tract  of  )and  in  dispute  for, $1,600  00,    v\ 
and  gave  their  notes  therefor  in  three  installments,  and  Wil*- 
liams  executed  to  the  DIcksons  his  bond  for  titles,  to  be  made 
on  payment  of  the  purchase  money;  that  after  the  payment' 
of  one  of  the  Qotes,  the  J)icksons  sold  their  interest  in  th€  * 
land  to  complainant,  and  tl*aiiftferred  to  him  Williams'  bond 
for  titles;  that  on  application  to  Williams  to  pay  the  balance  '  * . 
of  the  purchase  money,  complainant  was  informed  by  him 
that  he  had  transferred  one  of  the  notes  to  Stafford,  and  the 
otheir  to  his  son,  William  Williams,  and  had  conveyed  to^ 
him  titles  to  the  land  as  a  security  for  the  ptiyment  of  the  •  . 
notes,  etc.;  that  he  subsequently  paid  the  note  held  by  Staf-    ' 
ford,  and  also  the  one  held,  by  Williams,  who  thereupon 
executed  a  deed  to  him  for  the  land  in  exeoution  of  the  bond ; 
that  afUr  the  Dicksons  had  sold  and  transferred  their  interest 
in  the  land  to  complainant,  and  after  Jes^'.e  Williams  had 
assigned  the  two  notes  last  due,  given  by  the  Dicksoqs  for  the 
land,  to  Stafford  and  his  son,  and  afcer  complainant  had  ten- 
dered to  Jesse  Williams  payment  of  Dicksons'  notes,  and 
could  not  because  of  the  transfer  and  conveyance  of  the, land,  *   / 
etc..  bat  before  William  Williams  had  executed  the  deed  to     • 
complainant,  the  judgment  was  obtained,  etc;,  from  wkieli 
the  execution  jssued  that  had  been  levied  on  the  lar^d,  etc^ 

If  these  facts  are  true,  they  form  a  complete  defence  to  the  . 
levy  on  the  land,  and' can  be  set  up  at  laAv  on  the  trial  of  tlm  .  .* 
claim  as  completely  as  in  equity.  If  so,  the  land  is  not  sab-, 
ject  to  the  execution.  There  is  no  liecessity  for  resorting  to 
the  conacieaceft  of  defendants  for  discovery.  For  when  it  h 
shown  that  WillTftms  had  bargained  the  land  to  the  Dicksons, 
taken  tbeJr  notes^  and  given  his  bond  for  titles,  before  judg- 
ment was  ebtatned,  the  onu9  will  b^  on  the  plaintiff  in  exe- 
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catiOii,  on  the  tpiai  of  the.  claim  oaii3e,  to  show  that  at  the 
date  of  the  judgfi)eBt  the  defepdant  in  execution  had, a  tien- 
able  interest  in  the  .I|ind^  and  what  that  waa.     Hence,  the  bill. 
should  have. been  dismissed  for  the  want  of  eqtutf^ 
'      Let  the  judgment  be  reveised. 


i>*.  * 


•  Monday,  (a  slave,)  plaintiff  in  error,  v$.  Tbe  StaI'e  of 

iGrEORGiA,  defendant  in  error. 

'  .1.  Tbe  oh\f  qneBtioQS  to  be  propotindeil  to  a  jtir6r  on  trial  for  oompe- 
.'  i0iic7,  are  Uiose'  preBcribed  by  the  Act  of  1S51. 
^  Ajaroi^  having  conscieiitioaB  soroples,  as  to  caj^^tal  pa^UbmeDl  l» 

iocompeieUt  to  try  a  ease  involving  capital  pnniflhment. 
8.  Declarations  of  the  prosecator,  the  person  on  whom  tEe  aaaanlt  was 
nade,  all  or  imttediately  after  the  assault,  are  admiaaible  as  pMto  of 
s  .  itharM  fMicB,.  -  ♦  ' 

•  4«  It  is  the  right  of  any  white  man  to  arrest »  slave ,  on  the  pahHc  Vgb' 

way  upon  a  reasonable  saspicion  that  the  slave  has  ra  possesaion  stolen 

property,  and  the  negro  has  n6  right  to  resist  snch  arreat. 
6.  An  assault  with  intent  to  murder  may  be  cotamttted  without  tlie  use 

ieff  -weapotB  l&«(y  to  produce  ^eath.  * 
a,  It  ia  proper  for  th^  Court)  in  oh^i^g  t!^  juzyi  to  direct  ikeaa  to  dsa- 

regard  all  outside  aonsideratiqnsi  and  to  dotermine'  t)ie  case  bj  the 
» ^    proof  alone. 
V.  When  a  party,  during  the  trial^  dlscoveris  material  testimony,  and  die 

Court  win  aeittker,  oa  motion,  coatinae  orea^pead  Uie'caiiae  tOanabla 
^*  Ihe  party  to  obtain  the  benefit  oC  aoeh  te3tim6i9,  a  p^w  tfial  mnU 

be  allowed  for 4hat  purpose  -^ 

Assanlt  with  intent  to  murder,  in  Sumter  Superior  Court. 
Tried  btfore  Judge  Allen,  at  the  April  Terra,  1861. 

X^is  was.  in  indictment  jn  which  the  grand  jury  ^^  charge 
l^nd  accuse  Monday,  aslaye>  of  the  couoty  iM^d  State  afcfe* 

:  siud,  with  the  offence  of  an  assault  wit^  intent  to  murder^fbr 
that.thesaid  defendaut,,MoDd{\y,  a  sUve,  on  the  fifteenth  day 
of  October,  ja  the  y^ear  eighteen  hundred  and  4^ty,  to  tfae 
Qounty  aforesaid^  did  then  Md  there  unlawfi^Hyy  aad  mA 
force  and  arms,  willfully,  feloniously,  and  orhis  xaaUpeatee* 

.  thought,  make  aa  assauU^tand  upon  opeAndvejr  BMftb^ft 
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and  tbere  being,  said  Andrew  then  and  there  being  a  white 
man^  with  intent  him^  the  said  Andrew  Bass^  then  and  there 
wilfully,  feloniously,  and  of  his  malice  aforethought,  to  kill 
and  murder)  to  the  damage  of  said  Bas»,  contrary  to  the  laws 
of  said  State,  the  good  order,  peace  and  dignity  thereof," 
The  defendant  being  arraigned,  pleaded  not  guilty. 
Pending  the  organization  of  the  jurj  to  try  said  case,  one 
of  the  jurors,  W.  A.  J.  McKnight,  being  called,  was  asked 
the  questions  prescribed  by  the  statute,  and  his  answers  ren- 
dering him  prima  facie  a  competent  jnror,  counsel  for  the 
prisoner  put  the  juror  upon  the  Coqrt  as  a  trior,  and  pro- 
posed to  ask  said  McKnight  if  he  had  pot  talked  with  the 
prosecutor  about  this  case,  and  expressed  to  said  prosecutor 
an  opinion  agiainst  the  prisoner  ?     And  if  he  did  not  have  a 
fixed  opinion  against  the  prisoner?    Upon  objection  being 
made  thereto,  the  Court  would  not  permit  the  prisoner's 
counsel  to  ask  the  juror  these  questions,  holding  that  no 
question  could  be  propounded  to  the  juror  except  those  pre- 
scribed by  the  statute,  and  that  if  the  prisoner'?  counsel 
desired  to  show  that  the  juror  was  incompetent,  it  must  be 
(lone  by  some  one  else. 

4 

Prisoner's  counsel  then  swore  Andrew;  Bass,  the  prosecu- 
tor, who  testified:  That  he  may  have  had  a  conversation 
with  the  juror  about  this  case,  but  that  if  anything  was  said, 
he  did  not  recollect  what  it  was. 

The  presidipg  Judge  pronounced  the  juror  competent,  and 
prisoner's  counsel  was  forced  to  challenge  the  juror  peremp- 
torily. 

The  jury  being  empanneled,  the  testimony  adduced  on  the 
rial  of  the  case  disclosed,  in  substance,  the  following  facts: 

* 

Some  time  in  the  month  of  October,  1860,  the  prosecutor 
-Andrew  Bass)  was  going  out  of  the  town  of  Amerious,  on 
iN  way  home,  from  the  house  of  a  neighbor,  where  he  had 
oen  sitting  up  with  a  sick  child — it  was  early  in  the  morn- 
ig,  between  daybreak  and  sunrise,  and  as  he  passed  along,  his 
rtention  was  arrested  by  a  noise  in  the  bushes,  as  of  some- 
ling  running;  he  stopped,  and  in  a  few  minutes  some 
no,  appearing  to  be  a  negro,  came  into  the  road  ahead 
Vorr,  xxxn — 43. 
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of  him;  the  negro  came  toward  him  and  met  him;  Bsiss 
ask^  who  it   wa6;   the   negro,  replied,  Monday  .McR^; 
the.  negro  had  a  bottle  in  his^  hand;   Bass  passed  the  ne- 
gro, and  as  he  arrived  at  the  place  where  the  negro  came 
into  the  road,  he  discovered  a  sack  lying  by  the  road.    He 
put  his  foot  on  it,  to  see  what  it  was,  and  whilst  he  was 
ex^tnining  the  sack,  the  negro  walked  back  to  where  he 
was.     Bass  asked  the  negro  what  was  in  the  bag,  and  he 
answered,  (hat  it  contained  pothing  bnt  clothes.*    B^  and 
the  negro  took  hold  of  tiie  sack  abcuit  the  same  time.    Upon 
examination,  the  sack  was  found  to  contain  baeon.    Bast 
told  the  negro  to  pick  it  up,  and  he  would  go  with  him  to 
town,  but  the  negro  insisted  on  going  to  a  house  near  by. 
Bass  then  told  him  that  he  intended  to  take  him  to  tpwn, 
but  the  negro  still  insisted  on  going  to  the  other  house,    Bass 
th^n  told  him  that  if  he  did  not  go  t>n  he  .Would  knock  him 
down.    The  negro  becoming  more  obstinate,  Biass  struck  him 
once  or  twice  with  his  fist.     Bass  was  holding  to,  and  pull- 
ing the  negro  along,  when,  somehow  or  other,  thley  both  fell 
to  the  ground.  *  The  negro  eanght  Bass  by  the  throat  and 
choked  him  severely,  so  much  so  that  he  could  scarcely  get 
up  from  the  ground.     Bass  would  cry  for  help  whehever  he 
ooLild  get  his  breath  sufficient  to  do  so.     His  cries  at  last 
attracted  the  notice  of  persons  who  came  to  his  relief,  and  as 
they  came  up  the  negro  ran  off.     Bass'  throat  was  skinned 
on  both  sides  of  his  neck,'  by  the  negro'jj  ftuger  nails,  and 
was  badly  hurt  and   much   exhausted.'^  Bass   had   known 
Mdnday  (the  prisoner)  for  tew  years,  and  testified,  that  he 
felt  certain  that  the  negro  was  the  prisoner,  Monday.     In 
about  one-half  or  three-fourths  of  an   hour  after  the  scuffle 
with  Bass,  Monday  was  in  his  mistress'  kitchen  putting  on 
his  shoes.' 

Amongst  other  testimony  adduced  by  the  State,  was  that 
of  one  John.  fc.  Beard,  who  testified:  that  attracttnl  by  the 
cries  of  Bass,  he  went  to  xyhere  he  was,  and  >jome  one  ran 
off;  that  he  asked  Bass  what  was  the  matter  ?  to  which  Baas 
replied,  that  Monday  McRea  was  trying  to  choke  him  to 
death. 
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This  t^timony  of  Beard  was  objected  to,  but  the  objectiob 
WM  overruled. 

Dr.  Thomas  C.  Lamar,  one  of  the  witnesses  for  the  State^.  ' 
testified,  amongst  others  things,  that  he  was  unable  to  state: 
how  long  it  would  require  for  strangulation  to  produce  death ; 
that  it  would  depend  upon  the  extent  to  which  the  air  passa- 
ges  were  closed;  be  would  saj  it  would  require  but-  a  few 
minutes ;  that  be  would  suppose  severe  choking  or  stranguf- 
lation  would  produce  death,  by  cessation  of  respiration,  if 
the  air  passages  were  completely  closed,  in  a  few  minutes.      .  . 

This  testimony  was  objected  to  by  the  prisoner*^  counsel, 
but  the  Court  overruled  the  objection. '     ' 

The  prisoner  relied  on  the  proof  of  an  alibi,  as  one  of  the 
grounds  of  hie  defence,  and  in  support  of  this  defence,  intro- 
duced  three  witnesses  to  prove  that  he  was  at  home,  ai  his 
mistress*,  (Mrs.  McRea^)  at  the  time  the  difficulty  occurred 
between  the  negro  and  Bass. 

This  defence  was  met  by  the  State  with  testimony,  going 
to  show  that  one  of  the  defendant's  witnesses  was  unworthy 
of  credit,  on  account  of  his  general  bad  character,  and  that  an-  . 
other  had  made  statements,  out  of  Court,  at  variance  with  bis 
testimony  in  Court;  and  also,  by  the  testimony  of  one  Mrs* , 
Barfield,  who  testified,  that  early   on  the  morning  of  tb^ 
difficulty  she  saw  Monday  going  toward  Mrs.  McBea's,  and    . 
after  he  passed  some  time,  there  passed  some  dogs  and  m^n, 
going  in  the  same  direction  he  was  and:  following  on  lus  ' 
(Monday's)  path. 

There  was  much  other  testimony^  but  the  foregoing  statdh     - 
ment  is  sufficient  to  illustrate  the  decision  of  the  Suprenl^' 
Coart,  upon  the  points  presented  in  the  reccMxl.. 

After  the  testimony  had  closed,  and  the  Court  had  taken 
a  recess  for  dinner,  counsel  for  tbe  prisoner  learned,  dtiriog 
the  recess,  that  he  could  prove  by  James  W.  Rogan,.  that 
Mrs.  Barfield  was  mistaken  in  her  testimony,  and  that  tbe 
dogs  did  not  run  on  the  path  or  track  of  Monday,  on  in  the 
direistion,  as  indicated  by  Mrs.  Ba,Tfield ;  that  when  Mrs. 
Barfield  saw  Monday,  he  was  under  arrest,  ai^d  in  custody  of 
the  marsbal  and  guard,  gping  to  the  gnardbonse;  that  cftdr 


'  6T6         SUPftBME  OOOET  OF  GEOBGIA. 

'  Mojidaj  M,  Xb^  State  of  GttOFgiiC 

'■  »»       ■      I  ■  »_  » — I — ■      ■■  ■■    .  ■  ■, : '■ *■■■■*  ■    ■    ■  ^  f  ■  ■       ■        «    I  ^1     ■  ■  . 

.^he  dogs  bad  ceased  runnjiog,.Bagan  went  to  where  Mtxndaj, 
was^  his  dogs  bayed  him,  and  this  was  the  direction  indiov* 

.  ;ted  by  JMrs.  Barfield'e  testimotoj. 
<  Wb^   the .  Court  re-a&sembled,  after  dinner,  prifioner'fi 

'•counsel  announced  to  the  C!ourt  what  he  had  learned  ddring 

ibe  recess,  and  also  stated  fnrtheri  that  ia  conversation  with 

Mr.  B^gan,  het  (Bagan)  informed  the  counsel  that  he  bad 

'   .^d*  the  prosecutor  that  bis  testimony  would,  do  the  State  no 

^goQdi;aud  that  he  had  better  not  swear  him;  that  therenpon 
the  prosecator  let  him  off;  that  he  had  been  8ubp9SDaed  by 

^ the  prosecutor.     Counsel  for  the  prisoqer  then  instructed 

Bagan  to  be  in  Court  upon  its  re-aasenibling  after  dinner. 

Counsel  also  stated  to  the  Court  that  he  had  not  known  that 

;    he  could, prove  the^e  facts  by  Bagan  until  the  re^Msss.,    This 

.Atatepient  was  verified  by  the  affidavits  of  Hon.  Ix>tt  War- 
*  .t^  and  the  witness^  Bagan,  and  upon  this  showing  oounsel 

.  for  prjsoner  moved  the  Court  to  suspend  the  ca^  until  Bagan 
,(who  was  gone  some  four  or  five  miles  in  pursuit  of  ^  ruo- 
AW$y>  slave)  could  be  sent  for  to  t^diify ;  or,  if  the  Court 
^ix^ould  not  suspend  the  case,  then  to  continue  it  for  the  par- 
.posie  of  et)abling  the  prisoner  to  obtain  the  benefit  of  Bagaa's 

.  tj^Atimony*  , 

-    /    The  Court  ^overruled  the  motion,'  and  refqsed  eithei'  to 

.    *sii3peqd  or  x^onjtinue  the  case. 

' '  After  the  testimony  bad  closed,  the  Cpurt  charged  the  jury, 
-  -aihongst  other  things : 

^  That  any  white  man  had  the  right  to  art^t  any  idav^on 
-the  pul)lio  bighwfijy,  if  he  had  a  reasonable  auapieion  that 
rjlie' slave  bad  in.  his  poaseseioa  stolen  property." 

Tbe  jury  r^med  a  verdictof  guilty a^nst  tbQ pria(Hier, 
^and  hvB  of  unsel  then  mdv^*  to  arrest  the  judgment  in  said 
(sasB'on^he  grou^nds  t 

.. .  1..  Bepan&e  it  ia  apparent,  upon  the  face  of  tbe  indiotment, 
.'  that  no  deadly  weapon  was  used  by  the  prieoAer. 

^2.  Because  the  indictment  does  not  allege  that  the  assaalt 
wad  committ^  wi(!b  aiiy  *inatrumeat  ^ir  weapon,  or  bands  or 
ifists,  .or  any th«(^ .  ^l^e,  with  which  such,  an'  offence  can  be 
^mo^lted^^be  ijadi<;tmenft  ain^ply^  s&atiDg;  ik^i  the  pmoner 
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.  committed  an  assauTt  with  inteiit  to  murder^  without  statiog 
how  or  in  what  manner^  or  by  the  use  or  employment  of, 
what  means,  or  of  any* means. 

3.'  Because  ihe  indictment  does  not  allege  that  the  prose* 
cotor,  and  party  assaulted,  was  a  free  white  person. 

This  motion  was  overruled  by  the  Courf,  and  defendant  tyl 
his  counsel,  excepted. 

Counsel  for  defendant  then  moved  for  a  new  trial  of  said 
case^  on  the  following  grounds: 

1.  Because  the  Court  erred  in  adjudging  W.  A*  J.  McCnight 
a  competent  juror,  and  refusing  to  permit  counsel  for  the  pf  ia^ 
oner  to  as^  him  the  questions  as  hereinbefore  stated. 

2.  Because  the  Court  erred  in  admitting  the  testimony  o£ 
Beard,  as  to  the  sayiilgs  of  the  prosecutor'  relative  to  who  thf 
perton-  was  tiu\t  assaulted  him. 

3.  Because  the  Court  erred  in  allowing  Dr.  T.  C.  Lamai^ 
to  testify  as  to  the  length  of  time  that  it  required  to  prodnoe 
death  by  strangulation  or  choking,  no  death  having  ensued. 

4»  Because  the  Court  erred  in  charging  the  jury  as  here^- 

inbefore  stated,  the  first  part  of  said  charge  being  error,  and 

the  last  part  of  it  being  unsupported  by  the  evidence  in  the 

case. 

» 

5.  Because  the  Court  refused  to  charge  the  jury  as  requested* 
by  prisoner's  counsel,  as  follows: 

"  That  an  g^sault  with  intent  to  murder  is  usually  mani-^ 
fested  by  the  use  of  some  deadly  weapon,  the  employment  of 
which  is  ordinarily  calculated  to  produce  death/'  but  aftei^ 
giving  the  charge,  qualified  the  same  by  adding  thereto  v 
''that  though  usually  so  manifested,  yet  the  Qffe{;ice  of >|i^a 
assault  with  intent  to  murder  might  be  committed  without  a 
weapon  likely  to  produce  death/' 

6*  Because  the  Court  erred  in  npt  charging  the  jury  aft 
requested,  in  writing,  by  prisoner's  counsel,  as  follows:  » 

''That  prisoner's  rights  were  tp  be  considered  with- the 
same  care  and  caution  as  if  he  were  a  white  man,  and  the 
suspicions  or  apprehensions  of  insurrection  or  irrepressible 
conflict  ought  ^nd  must  having  nothing  to  do  with  this  case^ 
unless  the  evidence  showed  insurrectionaty  movements '' — tka 
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employed  counsel  for  the  proeeoation^  in  ooucludiag  the  ^irgd« 

"   jaent  to  the  juiy;  urging  the  apprehension  and  the  irreprese* 

ible  oonflict  as  a  reason  why  they  shot^ld-conyiet  the  prisoner, 

•  The  Court  charged  in  lieu  of  the  requj^st,  **Tbat  the  jary 
should  disregard  all  outside .  considerations^  and  determine 
ihe  case  by  the  proof.'' 

7.  Because  the  jury  found,  contrary  to  the  evidence,  and 
t6  the  fbllowipg  .charge  of  the  Court,  to-wit :  '^  That  the 
proof  of  an  aM(?if  if  sustained^  is  a  good  defence/'. 
•.  ^8.  Because  the  jury  found  contrary  to  the  following  diarg^ 
ei  the  Court :  '^  That  the  jury  must  be  satisfied  by  the  evi- 
dence  beyond  a  reasonable  doubt  that  it  was  tb^  defendant 
that  committed 'the  assault  on  the  proseoutor,  or  acquit/' 

9.  Becaase  the  Court  «rred  i&  refusing  te  suspend  or  coa*- 
tlsLue  said  case,  for  the  purpose  of  enabling  the  defendant  to 
obtain  the  testimony  of  the  witness  Bagan,  as  heneiabefore 
stated,  upon  the  showing  madci.    .  c . 

10.  Becau^  of  the  newly  discovered  evidence  aforesaid  of 
Said  Ragan.  v  . 

.  The  motion  for  a  new  trial  waa  overruled. 
.  Th«  refusal  of.  the  Court  to  arrest  the  judgmtot,  and  ta 
^nt  a  new  trial,  are  the  errors  oomplained  oft 

*  J,  J.  ScAHB0B0U(3^H  and  Warbbn  A  Wakebn,  for  plun- 
^if  in  error. 

\  W.  E.  Smith,  Solicitor  General,  (represented  by  Stbozibb,) 
for  defendant  in  error. 

jBy  the  Xhurt. — LVon,  J.,  delivering  the  opinion. 

'  There  was  no  errpr  in  the '  re&sal  of  the  Cp^rt  to  allow 
the  juror,  oa  trial  for  oompetency,  to  be  asked  whether  he 
bad  not  talked  T^ith  the  prosecutor,  etc.  The  only  questicm 
t6  be  propounded  to  the  juror  are  those  prescribed  by  l^e 
Statute  of  ld56.  King  vs.  The  State,  21  Ga,  220;  Pines 
vs-  The  State,  21  Ga.,  286. 

2.  The  juror  baying  been  asked,  and  answenad  t)iat  he 
hadeonsoientious  scruples  as  tOrca^tal  punishment)^  without 
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objection  it  was  com|)etent  for  the  Court  to  discharge  him  for 
iucompeteDcj  under  the  Act  of  1856;  not^vithstandin^  the 
objection  of  counsel  for  prisoner. 

3.  It  was  competent  for  the  declarations  of  Bass,  the  pros- 
ecutor^ made  so  immediately  afler  the  contest  between  him- 
self  and  prisoner,  as  testified  to  by  the  witness,  Beard^  to  go 
to  the  jury  as  part  of  the  res  gestm  to  illustrate  the  impres- 
sion, on  the  mind  of  the  prosecutor  at  the  time,  of  the  nature 
of  the  attack  made  on  him  by  the  accused. 

4.  We  subscribe  fully  to  the  opinion  of  the  Court  below 
tha€  it  iH  the  right  of  any  white  man  to  arrest  any  slave  on 
the  public  highway  if  he  has  a  reasonable  suspicion  that  the 
slave  has  in  posscasion  stolen  property.  Such  a  principle  is 
necessary  to  the  proper  discipline,  government  and  protectioa 
of  that  species  of  property,  and  we  think  there  was  an  abun- 
dance of  evidence  in  this  case  to  justify  the  suspicion  of  the 
prosecutor,  and  to  justify  him  in  an  arrest  of  the  negro  under 
tiie  circumstances,  and  the  resistance  of  the  negro  was  unwar- 
rantable upon  any  pretext  whatever. 

5.  We  agree,  too,  with  the  Court  that  while  an  assault 
ivith  intent  to  murder  is  usoally  manifested  by  the  use  of  a^ 
leadly  weapon,  the  employment  of  which  is  ordinarily  6al- 
mlated  to  produce  deaths  still  un  assault  with  intent  to  mur- 
ler  might'  be  committed  without  the  use  of  a  weapocf  that 
vould  be  likely  to  produce  death. 

6.  The  Court  also  did  right  to  exclude  from  his  charge  all 
illusion  to  the  irrepressible  conflict,  and  a  dissertation  on  the 
elative  rights  of  the  negro  to  that  of  a  white  man,  but  in 
ieu  thereof  to  tell  the  jury  simply,  as  he  did,  to  disregard 
dl  outside  considerations,  and  to  determine  the  case  by  the 
>roof  alone. 

We  do  not  think  that  the  verdict  was  against  the  charge 
f  the  Court. 

The  defence  relied  on  was,  that  the  negro  with  whom  Bass 
ad  the  conflict,  was  not  the  accused,  but  some  other ;  that 
\ixss  was  mistaken ;  that  be  was  deceived  by  the  light,  or 
3ixie  other  cause;  that  the  accused  was  not  there,  etc.,  and 
luch  negro  testimony  was  offered  in  support  of  this  position. 
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The  evidence  of  Mrs.  Barfield  in  rcbutlal  to  all  this  testimonj, 
to-wit :  ^^  that  she  saw  the  accused  on  the  morning  of  the  con- 
flict, >nd  before  the  time  thej  carried  him  to  the  jail,  passing 
her  house  going  home;  he  was  at  the  corner. of  the  public 
aquare,  and  that  afler  he  passed  some  time,  there  passed  some 
dogs  and  gentlemen  going  the  same  direction  he  was/'  if  true, 
was  torroborative  of  the  testimony  of  the  prosecutor,  who 
could  not  consequently  have  been  mistaken. 

The  testimony  of  the  absent  witness,  James  W.  Sagan, 
'^  tl)at  the  dogs  did  not  run  on  the  track  of  the  accused,"  as 
testified  to  by  Mrs.  Barfield,  was  material  to  the  defence  hi  over- 
coming the  effect  of  the  testimony  of  Mrs.  Barfield  in  that  res- 
pect at  least  The  verdict  of  the  jury  may  have  t^irned 
totirely  on  the  evidence  of  Mrs.  Barfield.  We  do  not  say  that 
it  should,  but  it  was  testimony  that  the  defendant  had  a 
right  to  have  before  the  jury.  What  effect  it  would  have 
had  upon  the  verdict,  if  any,  we  can  not  say.  That  was  for 
the  jury  to  consider ;  but  if  was  legitimate  evidence  for  them, 
and  after  it  was  discovered  by  the  counsel,  undet  the  ciroum- 
stances,  we  think  the  Court  ought  either,  in  his  discretion,  to 
have  suspended  the  trial- long  enough  to  procure  the  tcRti- 
mony,  or  have  continued  the  trial  to  another  term,  upon  the 
application^  to  enable  the  defendant  to  obtain  the  benefit  or 
supposed  benefit  of  the  witness'  testimony,  and  in  not  doing 
cither  the  one  or  the  other,  we  think  the  Court  committed 
^ror,  and  this  is  all  the  error  that  we  find  in  this  record. 

Let  the  judgment  be  reversed. 
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McRarey  and  Huff  r^.  Huff  et  al, 

William  McRarey  and  John  A.  Huff,  plaintiffs  in  errqr, 
vs.  JoUK  D.  Huff,  et  oL,  defendants  in  error.  . 

1.  N.  H.  and  L.  H.  caused  it  to  be  publicly  announced,  at  the  sale  of 
lands  belonging  to  the  estate  of  their  deceased  father,  that  they  and 
their  three  brothers  were  homeless;  that  provision  had  been  made 
for  the  otbar  heira-at-law  of  the  deceased,  and  that  they  wished  lo 
buy  the  landa  for  the  joint  use  and  benefit  of  themselves  and  their. 
three  brothers.  By  the  announcement,  bidding  at  th^  sale  was  sup- . 
pressed,  and  N.  H.  and  L.  H.  bought  the  lands  for  greatly  less  than 
their  talne,  and  shortly  thereafter  sold  them  at  a  large  profit :  Iltldi 
that  equity  will  compel  them  to  account  to  their  thr^o  brothers  for  th* 
interest  of  the  lattar. 

Bill  in  eq^uity,  in  Talbot  Superior  Court,  and  decision  by 
Judge  WoBRitL,  at  September  Terra,  1860. 

Donaldson  Huff,  the  elder,  died  intestate,  leaving  consideiv 
able  property,  ahd  James  Huff  obtained  letters  of  adminis- 
tration on  bis  estate.    The  intestfte  had  been  twice  marriM^ 
and  left  a  widow  and  several  children  of  tender  age,  and  this 
widow  received  and  accepted  the  sum  of  $1500  00  in  lieu" 
of  her  dower,  with  which  she  expected  to,  and  did,  provide 
a  home  for  herself  and  children.    The  deceased  also  left 
surviving  him  five  unmarried  children  by  his  first  wife', 
to-wit :  Nancy  Huff,  Louisa  Huff,  John  D.  Huff,  William 
Huff,  and  Donaldson  Hufl^  junior,  the  first  three  being  of  full 
aj^e  and  the  last  two  being  infants,  under  twenty-one  years  of 
age.     When   certain  lands  belonging  to  the  estate  of  the 
deceased  were  brought 'to  sale  by  the  administrator,  Nancy 
Huff  and  Louisa  Huff  being  present,^caused  it  to  be  prcH 
laimed  and  announced  to  the  crowd  assembled  at  the  time 
md  place  of  said  sale,  that  provisions  aforesaid   bad  bee<i 
nade  for  the  intestate's  widow  And  her  children,  and  that' 
he  said  Nancy,  Louisa,  John  D.,  William  and  Donaldsoi>, 
rvere  destitute  of  a  home,  and  that  they,  the  said  Nancy  and 
r^ouisa,  desired  to  purchase  the  lands. for  the  joint  benefit  of 
hemselves  and  their  three  unmarried  brothers  aforedaid. 
This  announcement  was  made  for  the  purpose  of  suppressing 
ompetition  at  said,  sale^  and  actually  had  the  effect  of  en  - 
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abling  the  said  Nancy  and  Louisa  to  bid  off  and  parcbaae 
^  the  land^  for  less  than  their  real  valpe,  by  $1,050  00.  A 
.  sbort  time  afler  tbe  sale,  the  said  NaiKsy  and '  Louisa  con- 
cluded that  it  would  be  better  fojr  them  and  their  said  three 
brothers  to  board  out,  rather  than  to  undertake  to  keep  up  a 
home,  and  pursuant  to  this  conclusion  they,  agreed  with  one 
.  Isaac  Cheeny  to  allow  him  to  take  the  lands  and  assume 
their  indebk^ness  to  the  administrator^  and  give-to  the  said 
Nancy  aqd  Louisa  hid  note  for  $1,050  00  besides.  This 
arfaogement  with  Cheeny  was  cairried  out,  and  he  did  assume 
said  indebtedness,  and  did  give  to  said  Nan<7  and  Leuisa 
bis  note  for  the  sum  aforesaid,  with  the  expi^ess  understand- 
ing that  such  arrangement  was  to  enure  to  the  joiqt  benefit 
of  th^  Baid  Nancy  and  Louisa  and'  their  said  tliree  brothers. 
After  this,  and  whilst  the  note  remained  unpaid,  the  said 
Nancy  Intermarried  with^  one  John  A,  Huff,  and  the  paid 
]LiOuisa  intermarried  with  one  William  MeRarey.  Cheeny's 
xiote  beii^  nomiuall^  payable  to  the  said  Nancy  and  Louisa, 
John  A.  Huff,  the  husband  of  said  Nancy^  brought  snit 
against  Cheeny  for  one-half  the  sum  doe  on  tlie  note,  and  at 
the  March  Teirm,  1859,  recovered  a  judgment  for  $606  00^ 
fi?om  which  execution  ii^ned  and  upon  which  I^uPT  was  pro- 
qeeding  to  collect  the  money  for  his  own  benefit 

On  the  22d  August,  1659,  John  D.  Huff,  in  his  own  name, 
gQ^  William'  Huff  and  Donaldson  Huff,  by  their  procAein  amij 
I^aac  Cheeny,  exhibited  their  bill  in  equijy,  in  Talbot  Supe- 
rior, Cour^t,  against  John  A.  Huff  and  William  MeRarey, 
alleging  the  facts  hereinbefore  detailed,  and  praying  that  Huff 
should  be  restrained  from  collecting  the  money  on  said  judg- 
ment, and  that  he  and  McBarey  should  be  compelled  to 
acQbunt  to  the  complainants  for  their  share  of  the  said  note* 
The  injunction  issued  as  prayed  for,  and  the  defendants  met 
^le  bill  with  a  demarrer,  on  the  .ground  that  it  contained  no 
•equity. 

After  argument^  the  Court  overruled  the  demurrer,  and 
maintained  the  bill,  and  that  decision  is  the.  error  oom- 
plained  of. 
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Mi^Rarey  aad  Haff  v^,  HafF  6<  oi» 
Inorak  &  BussELL,  for  plaintiff  in  eirror.  . 

«  ■ 

Smith  &  Pou,  (Hm^-o. 

-By  tte  Cbitrt — JENKINSJ'  J.,  delivering  the  opiiiion. 

The  BoIe  qaestion  presented  by  this  record  is,  whether  ther^ 
Y>e  any  equity  i«.  complainants' bill?    ;  i- 

At  the  time  ot  the  administrator's  sale>  out  of  the  ciroum« 
stenoes  of  which  their  application  for- relief  grows,  oomplainr' . 
ants  were  minors,  incapable  of  asserting  their  rights  or 
defending  their  interests,  .  Their  sisters  (the  wives  of»  tlie 
defendants  below)  were  the  principal  actors  iti  the  transact 
tion,  and  theh*  busbands^have  sacceeded  to  wrha^ever. rights 
and  liabilities  they  acquired  and  iQoiirred  thereby.  They  made 
known  tP  the  administrator  of  their  deceased  father,  and 
caused  it  to  be  prodaimed  at  the  sale  that  they  proposed  to 
purchase  the  tract  of  land  in  question  for  themselves  aijid 
their  minor  bj^thersi  the  complainants,  and  thereby  sup- 
pressed oompetition  in  bidding.     The  consequence  was  that 
they  purchased  the  land  for  less  than  -  it  was  worth,  dad 
immediately  thereafter  resold  it  for  a  profit.     The  pnrjehaser 
from  them,  by  arrangement,  paid  to. the  administrator  the 
amount  of  their  bid,  received  a  title  directly  from  him,  and 
gave  to  the  sisters,  I^ancy  and  Louisa,  his  note  for  $105Q  00^ 
this  being  their  profit  oil  the  purchase  and  re-sale.. of  the 
premises  and  the  fund  now  in  dispute^    At  the  time  of  the 
re-sale,  and  taking  the  purchaser's  note,  they  stated  to  him  ^ 
that  they  would  hold  that  note,  and  the  mon^,  when  col- 
lected, for  the  common  benefit  of  themselves  and  tlf^  com- 
plainants, and  it  is  precisely  this  appropriation  of  the  fund 
upon  which  the  latter  now  insists.     It  is  objected,  on  th^ 
part  of  the  plaintiffs  in  error,  that  their  wives  made  no  con- 
tract with  the  defendants,  who- were  incapable  of  contracting. 
True,  but  they  voluntarily  assumed  a  trust  for  them,  and  in 
that  character  contracted  with  the  administrator  and  with 
Cheeny,  to  whom  they  afterwards  sold  the  land.    They  paid 
out  no.  money  of  their  own^  bi^t  dealt  freely  with  property  in 
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which  the  oomplainants  had, 'with  themselves^  a  common 
right  of  inherilanoe. 

It  is  further  said,  that  for  their  undertaking  they  received 
no  coudideration,  and  are  therefore  not  bound  by  it. 

By  the  public  declaration  of  a  trust  assumed  at  the  time  of 
the  sale,  they  pnrchased  the  property  for  less  than  its  value, 
and  the  consideration  paid  to  tlie  'admintatcator  was  thoB 
reduced,  and  the  ftind  in  his  hands  for  distribution  lessened. 
The  distributive  sliare  of  each  heir-at-law  was  ledsened  in 
proportion.  Thus  the  act  of  the  purchaser  was  a  positive 
detrinlent  to  the  defendants  in  errofi  cts  Jmrs^^it^law  «f  the 
intestate.  -  To  the  same  extentthe  sum  coming  to  their  hands 
from  the^  sale  of  the  land  was  increased.  So  that,  if  it  be 
necessary  to  search  for  a  legal  consideration,  it  may  be  fennd, 
either  in  the  benefit  derived  Jby  the  promisor  or  injury  result- 
ing to  -the  other  party. '  1  Parsons  on  Contracts,  359,  and 
the  authorities  cited  in  note  C.  It  is  again  said,  that  the 
undertaking  was  not  binding  on  them,  because  there  was  no 
mutuality  in  it,  the  infants  not  being  bound  .thereby.  But 
to  the  rule  requiring  mutuality  of  obligation,  there  is  an  ex- 
ception in  favor  of-  infants.     1  Parsons  on  Contracts,  277. 

It  was  clearly  admissible  for  defendants  *in  error  to  ac- 
knowledge, the  trust  aud  insist  upon  its  execution.  It  is  not 
the  privilege  of  those  who  assumed  it,  to  renounce  it  at 
pleasure,  and  appropriate  the  profits  resulting  from  its  as- 
sumption;    We  think  the  equity  of  the  bill  dear  and  strong. 

Let  the  judgment  be  affirmed. 


MA<K)N,  JXrm  TERM,  mi.  ^ 

.  <3iliner  M.  Giloier  and  Cuttfl.  -  ' 
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JoH»  G.  GiLMEB,  plaintiff  in  errpr,  vs,  !feo8AKNAH  Ga- 

MEft  and  ^Li.E^  S.  CuTTS,  defendants  in.  error. 

...  ■    ••         •       .    ♦  •    •     . 

1.  O.  resided  with  hits  femilj,  eotisisting  of  a  wife  and  two  childreo,  m 
So  niter  cpanty.  He  left  Sumter  and  went  to  Bibb  coaoty,- leased  a. 
store  for  three  years,  set  up  bnsipeas^  and  claimed  BiBb  as  his  TesjL' 
dence  and  place  of  baainess,  having  abandoned  and  separated  from 
Hid  wife,  wtio,  with  her  children,  pontinned  to  reside  in  Samter.  Bills 
in  eqnitjr,  and  a  Ijbel  for  divorce,  were  afterward  bronght  against  G. 
by  hia  wife,  in  the  Superior  Coart  of  Sumter  connty,  the  jurisdiction 
of  wiiich  Coott  G.  denied  by  ploa :  ffeld,  that  the  plea  should  have 
been  sustained. 

Sills  ID  equity,  and  libel  for  divorce,  in  Sumter  Superior 
CouVty  and  pleas  to  the  jurisdiction.  Decided  by  Judge 
AiiEXAlfDteR  A.  Allek,  at  the  April  Term,  1861. 

Oq  the  28th  of.  December,  1*860,  Bosannah  Gilmer  insti* 
toted  a.  libel  for  divorce,Jn  Sumter  Superior  Cqurt,  against 
her  hosbaody. John  G.  Gilmer. 

On  the  3d  of  Januarjy  1861,  she  also  fried  against  him,  in 
the  same  Court,  a  bill  :for  discovery  ne  exeat^  etq^ . 

On  the  .8th  of  March,  1861,  Allen.S.  Cutts  filed,  in  the 
same  Court,  agait^t  the  said  John  G.  Gilmer,  a  bill  for 
account,  necaBecU,eLni  the  appoint^ment  of  a  Heceiver,  etc. 
■  To  each  of  these  suits  the  defendant  set  up  a  plea  to  the 
jnrisdictiou  of  the  Court,  and  the  question  of  jurisdiction 
was  submitted',  beard,  and  decided  upon  the  following  agreed 
statement  of  facts,  to- wit :       .  ' 

''Prior  to  the  11th  of  August,  1860,  the  defendant,  John  . 
G.  Gilmer,  resided  with  his  family,  consisting  of  a  wife  and, 
two  children,  in  Sumter  county.  About  that  timC)  he  lefi; 
Sumter  county  and  went  to  Bibb  county,  leaving  his  family 
in  Sumter  county.  He  leased  at  store  in  said  Bibb  county  foi^ 
th6  term  of  three  years/  where  be  has  lived  and  been  doing 
business  ever  since,  claiming  the  same  as' bis  home  and  place 
of  residence,  having  abandoned  and  separated  from  i  his  wife. 
He  has  been  sued  in  Bibb .  county  by  various  persons^  and 
suits  a^re  now  pending  thera  against  him.  His  wife. and 
children  did  notgb  \Hitb  him.  to  Bibb. county^  but  continued 
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to  reside  in  Sumter  county,  an4  resided  there  at  the  time 
defendant  was  served  with  proeess  ip  said  cases,  and  are  rest- 
,    dents  of  said  Sumter  county  now.     April  lltli,  1861/' 

A(ter  the  argument  had,  the  presiding  Ju^ge  overruled 
the  motion  to  dismiss  said  .cases,  for  want  of  jurisdiction, 
and  error  is  assigned  upon  that  ruling. 

O.  A.  LocHRANE  and  CiiiFFOBD  ANi>£atsoN^  for  plaintiff 
in  error. 

WiLLift  A.  Hawkins,  contra. 

*    By  the  (hufi. — Jenkins,  J.,  deliverisg  the  opinioQ. 

•  *  •  * 

The  question  presented  for  oar  consideration  by  tliia  recoid 
^a  one  of  jurisdiction. 

The  Constitution  ^rovidies  that  civil  cases  '^shair  be  tried 
in  the  county  in  which  the  defendant  resides/'  This  is  the 
general  rule,  to  which  the  Constitution  makes  exceptions  not 
<  affiiL'ting  this  case,  oonseqiiently  in  civil  cases)  not  fUKog 
within  any  of  the  exceptions,  no  Court  of  any  -county  other 
than  that  of  the  defendaat^s  residence  has  jurisdietronover 
•  /Kim..  The  Veal  question  for  our  determination  is,  in  what 
county  does  the  plaintiff  in  error  reside?  It  isaqaestioa 
of  law  and  of  fact  He  maintains  that  be  resides  ia  the 
county  of  Bibb,  whilst  the  defendants  in  error  insists  that  he 
reside)  in  the  county  of  Sumter,  wherein  they  have  sued 
htm.  H^  pleaded  to  the  jurisdiction,  and  by  coansel  the 
question  was  submitted  to  the  Judge,  presiding  ih  the  Court 
below,  upon  an  agreed  statement  of  facts. 

He  overruled  the  pleas,  and  the  plaintiff  in  error  excepted. 
The  qnestion  turning  upon  a  construction  given  to  a  statute 
passed  in  1838,  (Cobb's  DigeBV530^)  which  enacts  that  "^  the 
place  where  the  family  of  any  person  shall  permanently 
'.  reside,  and  the  place  where  any  person  having  no  &mily  shall 
geiij^rally  lodge  shall  be  held  and  considered  as  the  most 
notoriou?  place  of  abode  of  such  person  or  persons  respeci* 
ivoly/*  Ordinarily  there  is  no  difficulty  in  detc^rmittiog  the 
pUioe  of  a  man'js  residence,  bat  ib^re  are  excqitional. 
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produdng  the  embarrassment  mentioned  in  the^  preamble. 
Among  these  are  the  cases  of  married  men,  whose  peculhir 
avocations  require  their  temporary  Bojonrn  at  divers  places  In 
the  course  of  each  year,  whilst  their  families  are  perraaaently 
located,  or  who  from  economical,  sanitary,  or  other  pruden- 
tial eonsiderations,  establish  their  families  permanently  at 
one  place,  whilst  they  permanently  conduct  their  business  at 
another.  To  such  cases  the  act  doubtlessly  applies.  The 
Legifilatnre  wisely  considered  that  where  a  man's  wife  and 
children  r^ide,  is  his  home,  the  centre  of  his  interests,  his 
affections,  and  his  pleasures.  They  were  aware  that  his  will 
determined  the  plaoe  of  their  residence,  and  certainly  under 
such  circumstances  both  reason  and  justice  concur  in  holding 
that  to  be  his  own  chosen  residence. 

But  where,  as  in  this  case,  a  separation  has  taken  place, 
where  the  family  relation  has  been  practically  dissolved, 
wherfe  by  mutual  consent,  or  by  the  avowed  purpose  and  overt 
act  of  the  husband,  he  has  abandoned  the  family  and  their 
homestead,  never  returning  at  stated  times  or  occasionally, 
either  to  regulate  domestic  affairs  or  to  participate  in  domes- 
tic enjoyments,  this  reasoning  is  wholly  inapplicable.  The  . 
husband  no  longer  assumes  to  select  the  wife's  residence,  she 
may  change  it  at  her  pleasure,  and  wheresoever  she  may  be, 
he  never  comes ;  and  such,  according  to  the  agreed  state-  . 
ment,  is  the  condition  of  the  husband  and  wife  in  this  case^ 
They  are  actually  separated.  Her  plaoe  of  abode  is  pot  bis. 
Although  he  may  have  originally  choien  hers,  his  will  no 
longer  holds  lier  to  it.  He  has  abandoned'  her  to  her  own 
control. 

On  this  ground,  among  others,  in  one  ot  the  suits  em- 
braced in  this  record,  she  seeks  a  legal  dissolution  of  the-  * 
marital  relation,  already  practically  dissolved. 

She  may  now  change  her  residenco  wh^ii,  and  as  hef    /^ 
pleasure,  or  even  her  caprice  may  dictate,  uncontrolled  and 
unioflttenced  by  him,  and  possibly,  unknomro  to  hira. 

Thus,  upon  this  .constiructi(^n  of  the  statute,  it  may  well 
happen  that,  "a  person's  noiotioiia  place  of  abode"  (using 
its  language)  is  unknown  to  himselil 
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We  can  npt.  think  the  Legislature  intended  .apythiiig  bo 

unreasonable.  We  think  that  they  intended  this  provisioii 
of  tb.e  statute  should  apply  to  cases  in  which  both  the  man* 
tal  relation,  in  contemplation  of  law,  aad  the  family  rela- 
tion, in  point  of  ikct,  exist.  The  statute  sp^tks  of  a  /<mibff 
not  of  wife  and  children. 

Between  the  plaintiff  in  error  and  his  wife  and  children, 
the  family  relation  no  longer  exist.  His  place  of  resideooe 
musfe  be  determined  by  that  provision  jof  the  statoiie  which 
applies  to  /'  a  person  having  no  family.'' 

Applying  that  to  the  agreed  statemept  we  hold,  that  Bibb, 
and  .not  Sumter,  is  the  county  of  his  residence. 

Let  the  judgment  be  reversed. 


i . 


William  C.  Gill,  administrator,  etc.,  plaintiff  in  error, 
V8.  Jacob  P.  Strozier,  administrator,  etc.,  defendant  in 
error. 

I.  The  t>restimption  that  the  law  raises  in  fkvor  of  a  gift  when  a  mv* 
i&-law  is  permitied  to  take  negroes  home  with  him  after  his  msr> 
riage,  by  the  fiither-in-law,  and  to  retain  possession  nntil  his  dea^ 
claiming  and  exercising  acts  of  ownershipi  must  be  rei^arded  as  coa- 
,  dnsivej  unless  clear  and  satisfactory  proof  is  made  that  a  gi^  was  not 
intended, 

.  2.  The  Statute  of  6th  Maich,  1S56,  which  permits  the  coatenis  of  the 
record  of  aa  original  deed  or  other  instrument,  in  wnting,  that  has 
been  lost  or  destroyed,  and  which  had  been  recorded,  and  the  record 
destroyed  by  fire,  to  be  given  in  evidence  by  any  one  who  has  read 
.  ihe  record  thereof,  applies  to  those  deeds  and  instruments  that  are, 
by  law,  authorized  and  required  to  be  recorded. 

.  8.  Deplaratiotts  made  by  one  as  to  his  title  alter  he  has  parted  with  the 
possession,  are  ^ot  admissible  against  one  claiming  adversely  to  him, 
nor  are  the  declarations  of  a  third  person,  unless  against  the  interest 

'     of  the  party  making  them. 

Trover,  in  Lee  Superior  Court,    Tried  before  Judgo  Aii- 
LBK,  at  September  Term,.  1&60. 

This  was  an  action  brought  by  Jacob  .P.  Stroser,  as  the 
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administftttor  of  George  H.  Piioe^  deceased,  dgainst  Willk 
C.  Gill,  to  reoover  damages  for  the  klleged  oonversioa  bf 
him  of  two  negro  slaves  and  their  ohildren,  belongiog  to  the 
plaintiff's  itite6ta€e.  :       .    ,'    , 

On  the  trial  <^  this  case,  in  the  Court  below,  the  plaaotiir 
introdtioed  as  witnesses  Catherine  Foster,  Daoiel  Woolbrigkt 
and  Lott  Warren,  whose  testimony  developed  the.  &ota: 
That  Mnn  Eli^a  Delphia  Jackson^  who  was  then  a  widow, 
.  and  the  daughter  of  John  Peteet,  of  Wilkes  county,  inter-   * 
married  with  George  H.  Price,  the  intestate  of  the  plainiiff',  . 
soine  sixteen  or  seventeen  years  befi)re  the  trial ;  that  the  mav^  • 
riage  occurred  in  Wilkes  county,  and  immediately  thereafter' 
Prioe  and.  his  wife  went  to  Lee  county^  carrying  with  theai 
the  negroes  in  dispute;  that  Price  asserted  title  to  the  negroe%. 
and  claimed  and  controlled  them  as  his  own;  that  be  hirefl* 
them  out  to  differ^t  persons  and  received  the  benefit  of  the 
hire;  that  he  hired  the  negroes  to  John  P.  Woolbright  to  . 
pay  the  board  of  himself  and  wife,  and  that  Woolbright  had 
the  negroes  thus  in  his  possession  at  the  time  of  Priced   • 
death,  which  occurred  Bonie  three  or  four  yeai*  aifter  hjs  ' 
marriage;  that  Price  left  surviving  him  his  said  wife  and 
one  ohild,  to-wit:  John  B*  Price,  both  of  whom  are  still  iu 
life ;  that  Mrsr  Price  remained  at  John  P.  Woolbright'^  frotn 
the  time  of  Price's  death  until  she  intermarried  with  Ehoolt  ^ 
Johns ;  the  negroes  were  reo^ved  by  Price  from  his  fathei^ 
in-law  upon  his  marriage. 

The  plaintiff  also  introduced'  an  exemptifioation  firom  the 
records  of  the  Court  of  Ordinary  of  Wilkes  county,. showing 
an  allotment  and  division  of  the  negroes  belonging  to  the 
estate  of  John  Peteet,  of  Wilkes  county,  after  bis  •  dealJ), 
which  Allotment  and  division  did  not  include  the  negroes.fn 
dispute. 

The  plaintiffs  also  proved  the  value  of  the  negroes  sue^ 
for^  ted  the^r  hire,  and  closed  his  testimony*  ;  ,* 

The  defendfint  then-  introduced,  various  witt^ssses,  bj  c^e 

of  whom  he  proved,  that  Price,  soon  after  his  marriage,  tol4 

the  witne^  that  the  negroes  ia  di^piite,  which,  ha  hcougbt 

home  with  him  after  his  piajoriagp,  w^cen^l^iS)  butbis.wiG)^ 

Vox*  xxx^ti — i4. 
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'  migr6e^]  thtl  his  fttber'»in<>IftW  wotdd  notf  give  the  negroes 
to  bico,'  but  gave  tbeo^^  tp  bis  wife. 
V'By  anotber  witiKsfi  ifai&  defendant  proved,  tbat  m  tl^  year 

.    1847  he  called  on  the  clerk  for  the  tax  books  of  1843  aod 

'   T844 ;  that  the  clerk  handod  him  two  tax  beoks,  (the  date  of 
.  >irbioh  he  did  not  notice^)  feom  which  it  appearad  that  Price 
returned  no  sUves  as  taxable  property,  but  that  John  !WboI- 
bright  gave  in  two  slaveSi  as  agent  of  John  Bsteet.    ; 

By  anoth^  witness  defendant  pi*OTed,  that  it  was  old  man 

•l^eteei's  habit  and  manner  to  send  property  with  his  ofaildren 

*  trpoft  their  marriage  ai^  a  loan,  and  that  it  wa»  the  opinion  of 

the  witness  that  the. negroes  in-dispate  were  loaned  to  Price 

.  and  his  wifey  biecanse  old  man  Peteet  threatened  to  take  the 

negroes  away  from  Mrs.  Price  after  she  married*  Johns,  but 

,  vas^  over  f^ersuaded  by  her  to  let  ihem  remain ;  that,  the  wit* 
*nes8'  was  not  present-  when  the  negroes  were  delivered  to  Price 
and  hlB  wlfei 

' /'    By  another  witness  defendant  proved,  that  the  wltneas  saY 

.  Woolbrigbt  claiming  and  controUing  the  ii^roes  in  dispute 

.  afler  Price^»  marriage* 

Counsel '  for  defendant  then  showed  to  the  Court  that  a 

•  ^certain  pitper  hereinafter  described  once  had  an  exiotenee; 
thftt  the  plaintiff  had  been  notified  to  produce  it,  and  feile^ 

"  io  do 'bo;  that  the  house  in  which  all  of  Wdolbright's  papera 

irere  d^^osited  h^  beed  destroyed  by  fire ;  tfa^at  the  person 

.  who  had  charge  of  Woolbright^s  papers,  after  his  death,  had 

been  applied  to  fhr  the  paper,  and  it  could  not  be  found  or 

loblained. 

'  Upon  this  showing,  defendaiit's  connsel  proposed  to  prove 
;by  Samuel  C  Wyche :  That  he  was  for  a  lon^  time  Cleik  ci 
'the  Superior  Court  of  Lee  county ;  t*hat  whilst  he  was  such 
derk,  John  Woolbrigbt  brought  to  him  for  record  a  psper 

'  purporting  to  have  beeoi  executed  by  one  John  P^eet,  of 
Wilkes  county,  in  the  presence  of  the  necessary  number  <^ 
wftuesses,  unto  John  Woolbr!ght,anthorizing  him  to  manage 
knd  control,  for  the  use  of  bis  daughter,  Mrs!  PHce,  two 
negroes  which  he  loan^  her  upon  her  intermarriage  witii 
Hr.  Prioe ;  "that  the  witness^  can  tioi  say  exactly  Vhen  the 


MACX)N,  JUNE  TERM,  18«1.     •  69X 

t 

Oill  M.  6tro2ier» 

paper  was  recorded,  but  it  was  recorded  by  witness,  as  defk^ 
some  time  in  1842  or  1843,  and  after  Price's  marriage; 
that  Ptite  then  lived  in  the  lower  part  of  Lee  eoanty;  that 
the  court-house  and  all  the  record's  of  Lee  o6uaty  were  d^ 
troyed  by  fire  a  few  years  before  the  trial. 

Upon  objection  made  thereto,  this  testimony  was*  repelled 
by  the  presiding  Judge  unless  the  execution  of  the  power  of 
attorney  were  proried)  as  it  was  tiot  a  paper  which  the  law 
required'  to  be  recorded. 

Counsel  for  defendant  offered  the  depositions  of  Soabom 
Callaway  and  Peter  Lumsford,  to  prove:  That  old  Inaii- 
Peteet  told  them  that  be  had  loaned  the  nogroes  in  dispiitii? 
to  his  daughter,  Mr&  Price,  for  the  benefit  of  herself  and 
children,  aAd  that  Peteet  told  one  6f  the  witnesses  the  namea 
of  those  called  by  him  to  bear  witness  to  the  loan,  but  be 
does  not  recollect  the  names  of  the  witnesses. 

This  testimony,  upon  objection  made  thereto,  was  repelled 
by^  the  Court. 

The  defendant  also  offered  the  depositions  of  Mrsw  Martha 

Feteet,  to  prove :  That  she  had  heard,  in  the  fiunily  of  old 

man  Peteet,  that  he  sent  the  negroee  in  dispute  home  with 

Mrs.  Price  when  she  went  to  honse^ke^ping  with  ^  her  firtt 

husband,  and  that  when  he  died,  the  old  man.  took  the 

negroee  home  again;  that  old  man  Peteet  sent  the  negroes  to 

hia  daughter  some  five  or  six  months  ailei'  her  intermarriaipe 

^vith  Price,  and  that  after  the  death  of  Price,  old  man  Peteet 

went  after  the  negroes,  bat  before  he  arrived,  .Mrs.  Pride  had 

intermarried  with  Johns,  and  her  father  permitted  her  to 

keep  the  n^oes;  th^t  after  old  man  Peteet's  death,  the 

negroes  were  brought  back,  and  put  in  and  divided  wlien  the 

other  property  of  old  man  Peteat  was-divided ;  the  witness  can 

not  state  from  whom  he  learned  these  fiicts,  but  l^rned  thetti 

from  th^  fiimily  of  old  man  Peteet. 

This  testimony  waa  rejected  by  the  'Court  upon  objeodcii 
made  to  the  same. 

The  defendant  also  offered  the  dqK)»tion8  of  Jenathan 
I>avi8,  te  prove  t  *'  That  he  learned  from  John  Wpi>}l|rtght» 
and  that  it  m$$  .imdenitoo(i  in  t)ie  neigbbtMrhiOQd^  that  Wedl* 
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JlnSlght  w^  claiming  aod  controlltog  the*  negroes,-  either  as 
teuatee  or  by  power  of  attorney  from  old  man  .Peteet^  to  be 
hA^  as  the  property  of  Peteeti  witb  a  trust  for  the  benefit  of  * 
'  his  daughter^  Mra.  Prkse.  * 

This  testimony  was  also  excluded  Jby  the  Court,  upon*  ob- 
jc»tioQ  made  thereto. 

.  The  testimony  of  John  Moore^as  to  the  dyings  and  habils 
^  o£  old  man  Peteet,  in  giving  property  to  his  childreni  waa,  on 
motioii,  deluded  by  the  Court. 

,-.  The  jury,  found  for  the  plaintiff  tho  negroes  in  dispute 
•,    wd  $1,000  00  for  their  hire. 

f .  Coonsdl  for  defendant  then  moved  fo^  a  new.  trial  on  the 
jgroiiinla: 

1.  That  the  veidiot  was  contraiy  to  law  and  evidence. 

2.  Because  the  Coort'erred  in  rejecting  the  testimony  of 
Samuel  C.  Wyche  aa  to  the  contents  .of  the  power  of  atlor^ 
Jneyfrom  ol4  man  Peteet  to  John  Woolhright. 

3.  Because  the  Court  erred  in  repelling  and  exoludii^  the 
.t^timcHiy  of  Callaway,  Lumaford,  Mrs»  Peteety  Moore,  and 
1>avis,  as  hereinbefore  stated* 

*  The  presiding  Judge  heard  the  motion  for  h  new  trial  at 
tthe  Mardh  Term,  1861>  and  after  argument  had,  the^iew 
'^fial  was  refused,  and  that  refusal  is  the  error  all^^. 

,     yAsoy,  Davis  &  Co.,  and  Q.  J,  Wright,  for  plaintiff  to 
.error* 

•  *    ' 
Sl'ROZi^R  atnd'BtAtrGHTKii,  con^a. 

'  •-.'•.■* 

By  ih^  Obttr^.-«LYOK,  J.,  delivering  the  opinion. 

*^  \i  The  verdict  is  not  contrary!  to.  aiad  against- the  wd^t 

<iOf  the  evidence^  nor  against  £he  law.  On  t^e  contrary,  there 
^      is.  a  sufficient  evidence  to  support  it.    The  evidence  (if  JiCxSw 

^.Catb^OQ  Foster  and  Daniel  Woolfaright  was,  that  Prioe,  the 

.    intestate,  afler  bis  intermarriage  with  Delphia.or  Elizabetl^ 

' '  /ldi6^ daughter. of  Johv  Peteet,  then  in  lift  iMit  since  deoeased, 

-  brought  h^me:  to  the  eobftty  of  Lee,. where  he  (Prioe)  ^hced, 
'    .ii»«rtha:eqiKy^y«f.:f^iik 


.  IIAOON,  ;rUNE  tEBM,  1861.-  '  m 

GiU  M.  Btrozier. 


H      ■■■M 


Imd,  the  two  Bcgro  gbrls,  Barbara  and  Millj,  from  ^ddi. 
the  balance  of  the  pegroes  in  controversy  are  descended,  ai>d( 
that  he  continued  in  poaeeasion  of  them  from  that  time  ttd. 
his  death,  being  several  years,   and   during  the  time  h6 
claimed  them  ia  his  own,  hired  them  out  and  received  and 
appropriated  jnoney,  and  otherwise  controlled  them  aa  hitf 
own  property.    This  wan  sufficient  evidence  to  sttpport  the 
verdict.     On  the  other  hand,  there  is  some  testimony  going    ': 
to  show  that  the  fatheNin-law  (Peteet)  only  let  them  go  into 
his  possession  as  a  loan^  for  the  use  of  Mrd.  Priee,  he  rfftaiiH  ' 
iiig  the  right  to  take  th^m  l)ack  or  make  such  other  dispo^ 
sitfOQ  of  them  as  he  thought  proper^  but  this  testimony  is  nol 
sufficiently  clear  and  satisfactory  to  overcome  the  presuinp* 
tionr  of  ownership  arising  fbom  the  possession,  nse  and  claioi ' 
of  title  by  the  plaintiff ^s  intestate  Price;  indeed,  upon  atni^e* 
ful  examinatioo.  It  will  be  found  to  be  very  unsati^ctory. 
Benjamin  Ramsey,  one  of  the  witnesses,  testifies  to  too  mnchf 
He  says  that  Price  told  him,  in  his  life  time,  that  the  two  ne^ 
gro  girls  were  his  wife's  property,  and  not  bis,  and  that  W  ' 
father-jn-Iaw  (Peteet)  would  not  give  the  negroes  to  him,bui 
gave  tlieiA  to  his  wif&     I  know  of  no  rule  that  would  create 
a  separate  estate  in  the  wife  by  parol  declaration,  or  that 
would  allow  it  to  be  proven  in  that. way.    If  that  testiraon^f 
is  worth  anything,  in  the  absence  of  a  conveyance  of  tha  * 
negroes  to  the  .separate  use  of  the  wife,  it  is  to  establish  the 
plaintiff's  title  to  the  negroes;  that  is,  that  although  JPieteet 
might  have  iptiftnded  differently,  yet  the  title  was  in  the  huj»> 
band.    This  evidence  certainly  does  not  establish  a  loan  or 
title  in  Peteet  at  that  time.    The  next  and  main  witness  19 
John  M.  Moore.    He  says  that  he  "  is  fully  of  the  opinion 
that  the  negroes  were  loaned  to  Elizabeth  Price  by  her 
father,^'  but  he  says  that  he  does  not  recollect  that.hewae 
present  when  they  were  delivered;   that  he  ''was  always  ,. 
under  the  impression  that  the.  negroes  were  loaned,  as  all  the 
rest  were  loaned  f^  and  again,  "  that  she  (Mrs.  Price)  and  all . 
of  Mr.  Peteet's  children  took  their  property  in  the  fi)rn>  of 
a  loan.''    Now,  there  is  nothing  positive  in  this  evidence. 
The  witness  iestifite  to  Mr«  Peteet's  habii  in  letting  hie 
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.(diiUlFeii  bave  {MTOpe^yas  a  loan)  and  notTui  a  gift.  Of  Una 
jiartioalar . traDsactioQ  be. knows  aotbid^^  except' wbat  he 
belieted^  and  wbafc  he  beard  from  Mr.  Peteet's  policy  towsid 
hk  other  ohildren. 

.  ^  The'ooly  other  witness- i»  Jonathan  Davis,  who  aajs^.m 
kis  answer  tib  a  cross  interrogatory,  that,  he  saw  John  Wook 
bright  clanning  and  contralltng  the  negroes  as  slitted  in  bis 

>^wer  to  the  direct  interrogatoryi  but  by  reference  to  tiial 
answer  h^  says,  *'  <rohn  Woolbrigfat  elaimed  the  control  of  the 

'  Mgroes,  either  as  trustee  ot  by  power  of  attorney/'  Taking 
th^  whole  together  it  amodnts  to  nothing  at  all,  an4  tbe 
jmswer  to  the  cross  interrogatory  standing'by  itself,  as  agfted 
iqxm  in  ^fae  brief  of  evidence,  that  is,  that  he  ^*  saw  John 

*  Woolbright.elaiming  and  ooofroiliog  the  negroes/'  giving  it 

.  lUlthat  is  claimed  for  it,  that  is,  that  he  was  claiming  and 
Controlling  for  John  Peteet,  is  not  snffioient  to  ovefcon^e  the 
ffresumption  in  favor  of  the  plaintiff,  fyt  it  only  raises  ar  pre^ 
aamption  itself;  it  is  not  posftive  evidence  of  the  title  being  in 
^Iteet)  besides  th««  is  no  Evidence  that  Price  kimself  knew 
tf  and  assented  to  this  ehim  or  ihe  exot^ise  of  this;  control. 
Had  the  finding  of  the  jary  been  for  the  defendant  instead 
bf  the  plaintiff  we  can  not  say  tliat  we  would  have-  disturbed 
ft,  >but  On  this  evidence  th^  verdict  is  oef  tainly  not  so  stroagiy 
add  deddedly  against  the  weight  of  the  evidenoe  as  to  require^ 
^  erea  justify  ois  in  disturbing  it. 

'  The  third  ground  in  the  motion  for  new  tKal,  ttiat  ^ 
lliat  the  finding  for  him  yrsis  excessive,  was  abandoned. 

2.  We  think  the  Court  below  property  r^^  the  tesd* 
faonyof  the  witness,  Samuel  C.  Wyche,t6^  prove  the  eontents 
«f  the  lost  of!  destroyed  paper  (mt  power  of  attorney,  or  rather 
'the  contents  6f  the  record  tii^i^f  which  had  been  destrdjred 
by  fire. 

'This  testimony  was  offered  under  the  2d  section  of  the 
Act  of  5th  Marc^,  1866,  pamphlet^  page  136,  which  is  in 
ithe  following  words : 

•  ^'  Where  ai^y  original  deed,  or  oth^  instruuient  in  writing, 
iET  lost  or  destroycid,  which  has  been  reonded,  and  the  record 
^  such  deed,  or  other  instrument  ia  wri^ng,  has  been  bnmed> 
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the  contents  of  siiqh  reoord  may  be  proved  by  tb«  derk  who    ) 
recorded  the  deed,  or  other  instrument  in  writing,  or  of  My  \ 
clerk  who  had  copied  md  record,  or  by  any  person  who  has  - 
read  the  same,  and  aaid  testimony  may  be  given  in  evidence* 
tothejorryin  any  case  when  it  becomes  necessary  for  the* 
assertion  of  the  rights  of  any  of  the  parti^/^ 

This  statute  most  be  understood  as  having  reference  only 
to  that  claas  of  instruments  in  writing,  suoh  aa  deeds,  bilh  of  - 
sale,  etc.,  that  are  authorized  and  required  by  law  to  be 
recorded,  and  which,  when  recorded  according  to  the  r^uire-  . 
ment  of  law,  are  allowed  to  go  in  evidence  to  the  jury  with- 
out further  or  other  proof  of  execution;  at  least  under  that 
statute  the  contents  of  ofaly  that  class  of  inslroment^  itt 
writing,  when  recorded,  are  allowed  to  go  to  the  jury  as  evU 
dence  without  other  proof  of  the  execution  of  such  paper. 

Had  the  record  of  this  deed  not  been  burned,  a  oerti-  - 
iied  copy  of  the  deed  from  the  record  could  not  have  gone      . 
to  the  jury  as  evidence  without  proof  of  the  execution '  of 
the  original,  notwithstanding  the  destruction  of  the  original  . 
so  recorded;  becauae,  the  law  does  not  require  or  Authorize 
such  a  paper^-^  simple  letter  cif  attorney  authorizing  one  to 
hold  personal  property  and  act  as  agent  for  another-^td  be  ^ 
recorded,  and.  provide,  that  when  recorded,  it  may  be  given 
in  evidence  without  further  proof  of  execution.    This  statute 
anthoriz^  piarol  testimoqy,  or  the  recollection  of  the  wit-    ' 
neas  of  the  contents,  in  6ase  of  the  deatructioq  of  the  raocard, 
to  be  sabfitituted  or  to  stand  in  place  of  the  record. itself^  not 
to  do  more  than  this.    If  the  jliaper  recorded  is  not  oix^ 
antborf^  to  be  recorded,  nor  is  recorded  ip  the  terh^  gf  the 
law,  it  is  in  neither  case  a  reccord,  and  a  copy  of  sudi  paper;   * 
found  on. the  derkV  books  is  entitled  to  np  more  credit  or. 
iveigfat  than  one  found  on  the  books  of  a  private  person. 

3.  The  testimooy  of  the  witnesses  (Mrs.  Peteet,  Callawarj^ 
and  Lnmafbrd  and  part  of  that  of  Moore)  was  prqperiy  witfa^ 
drawn  fh)m  the  jury,  by*  the.  Court,  aa  it.coosisted  of  the 
declaration  of  John  Peteet,  the  £>rmer  owner  of  the  negroes, 
xnade  ^fter  h0  had  parted  with  their  poss^ion,  and  after 
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'   Prioe  had  acquired  his  title  uadet  Jiim.    .Settle  m.  AUiflOD^ 

.    8  Ga.,  207. 

'  TliQ  part  of  the  witneis  Davk'  tetimonj  Included  ivia 
etiH  more  objectibnablei  booause  it  oosBieted  of  the  deelava- 
*iioii0  of  John  Woolbright^  who  never  ^  have  the  pooaee- 
fiion  of  the  negroes,  |K>r^  so  &r  as  we. are  informed^  a  right  to 
their  poesesslon* 
'  Let  the  judgme&t  be  affirmed*  "  -^ 


.    (J^OSBPH  M«  GardnbH)  plaintiff 'in  error,  vs.  Wiuxuc  J« 
'    .  ^  .  WsEKa,  defebdfunt  in  error. 

>  ♦ 

;  1,  Mrhere  a  testator  bequeathed  tnoneT  to  his  married  sistet,'  for  her  »A^ 

alid  Beparate  use  during  herKfe,  i^etealnder  to  her  childreii,  and  there 

'-^was  nothmg'ia  the  will  shewing  aft  intention  or  desire  od  the  pari  of 

\  the  tee^tor  that  the  legacy  ahould  be  held  bj  the  executor  as  tcoftee; 

•  ^eld,  that  upon  a  bill  filed  by  the  hueband  of  the  usee  fot  life,  show- 

, '   ing  his  appointment  as  trustee,  it  is  legal  and  proper  for  a  t^art  of 
'  Equity  to  deci'ee  the  payment  and  delivery  of  the  legacy  to  faim  at 

*  trusteSi  npofl  tueh  Jast  and  equitable  terms  iub  shaQ  mak^  the  ctata 
.  seeore  ia  his  hands. 

•    '   Bill  In  equity,  in  Talbibt  Superior  Court,  and  deci^on  on 
(Jemurrer,  by  Judge  Worrill,  at  the  March  Term,  1881. 

0»  the  9th  of  Janvaiy,  1859,  John  H.  Weeks  nuulea 

wUl  iu'-daeform  of  law,  which,  after  his  death,  was  regular* 

If  proved  and  admitted  to  record,  and  betters  testamentaiy 

ksued  to  William  J.  Weeks,  the  exeookn?  named  in  the  mli. 

'' :'  By  the  3d  item  of  the  will  the  testator  gai^e  to  his siafaer, 

,  litartha  Grardner,  $5,000  00/  for  her  sole  and  separate  nae,  so 

.'that  the  same  should  not,  in  any  manner;  be  satjcet  to  Ae 

4ebt8  or  contracts  <^  her  present,  or  any  fotuve  husband,  and 

.  at  her  death  the  same  to  be  equally  divided  among  h«r  chfl* 

dren,'  and  representatives  of  ditldr^..   By  the  10th  item  tf 

the  will,  the  testator  gfive  to  his  two  sisters,  Martha  Gardner 

and  ^  Mary  C  Weems,  all  the  balance  of^kis  property,  after 

paying  all  his  just  debts  anci  the  spedfic  legacies  bequeathed 
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in  the  if  ill;  upon  the  express  condition  that  they  tnd  efieh  of 
them  reoeiTe  and  have  all  the  property  bequeathed  to  them' 
in  the  will  only  during  their  natural  life,  for  their  sole  use  . 
and  benefit;  so  that  no  part  thereof  shall  be  in  any  manner 
liable  for  the  debts  or  contracts  of  their  preseq^  or  future 
husbands^  and  at  their  death  the  same  to  be  equally  divided 
among  their  children.  At  the  death  of  the  testator,  Mrs.  ^ 
Gardner  was  the  mother  of  thre^  living  children,  namely, 
Thomas-  Qardnef,  Anna  Gardner,  and  Williafnina  Gardner^ 
The  specific  legacy  of  $5,000  00,  and  one  half  of  the  resi- 
duum of'  the  estate  bequeathed  to  Mrs.  Gardner,  amounted 
to  about  $20,000  00. 

On  the  27th  of  June,  1859,  Joseph  M.  Gardner,  the  bus-  * 
band  of  Martha  Gardner,  and  the  father  of  her  said  children^ 
all  of  wh<mi  resided  in  the  county  of  Clay,  applied  fbr  and 
obtained  from  Hon.  David  Kiddoo,  Judge  of  the  Fataa]a 
Circuit,  which  includes  the  county  of  Clay,  the  appointment 
of  trustee  for  his  wife  and  children,  of  the  property  be^* 
queathed  as  aforesaid.  Mrs.  Gardner  freely  and  voluntarily 
joined  in  the  application  of  her  husband  to  be  tbua  appointed 
trustee. 

After  the  appointment,  Joseph  .M.  Gardner  appli^  ts^ 
William  J.  Weeks,  the  executor,  and  demanded  payment  to 
Iiim  of  the  legacies  given  by  the  testator  to  hid  wife  add 
children,  but  the  executor  refused  to  pay  the  legacies  to  bim^  : 
alleging  that  the  said  Gardner  had  no  authority  to  receivi^  • 
the  same,  and  that  he,  the  executor,  was  bound  to  hold  and   * 
keep  the  prt&cipal  6f  said  legacies  in  his  own  haads  during    ' 
the  life  of  Mrs*  Gardner,  and  to -pay  the  same  to  her  AiU 
dren  at  lier  death,  as,  provided  in  the  will. 

Joseph  M.  Gardner  then  filed  his  bill  in  Talbot  Superior 
Court,  against  the  said  executor,  setting  forth  the  facts  afore- 
said, exhibiting  evidence  of  appointment  as  trustee,  ^a^d 
]>raying  that  the  executor  be  decreed  to  pay  the  legacies  to 
him  upon  such  t^rms  as  the  Court,  in  the  exercise  of  a  sournt, 
<liscrcttoti,  might  see  proper  to  impose,  with  which  terms,  ke 
avowed  in  his  bill,  bis  readibess  and  willingness  to  comply* 
The  defendiuil  <  de«^un?ed  to  the  bill  for  want  of  eqjdity/ 


»   • 


9Mr        SUPBBUE.OQUBi:  OF  dEOattiU. 


GUrdner  vs.  Weeks. 


•/ 


and  after  argumeoty  thi^  priding  Judge  sustained  Ihe  de- 
muirer  'and  dismissed  the  bill^  tnd.tbat  rqling  is  theenor 
ooaaplaiiied  c^.         .  . 


L.''B«  &^H,  for  plaintiff  ioeixor. 
.   Marion  Bethune,  contrct. 
£ig'  ih6  (hwrt, — Jenkins,  J.,  delivering  the  quiaoii. 

« 

The  demurrer  to  the  bill  of  plaintiff  in  error  wms  npoa 
the  ground,  that  there  is  no  equity  in  the  bill,  and  tiiat  under 

*  the  law,*  and  the  will  of  John  H.  Weeks,  camplainant  is  not 
entitled  to  the  relief  sought. 

The  property  embraced  in  the  beqnests  consists  of  sham 
and  monej. 

The  bequests  are  to  the  testator^s  sister  (Martha)  &r  life, 
to  her  sole^  separate  use,  with  remainder  to  her  cbildreo. 

1.  There  is  no  trustee  named  in  the  will,  and  henoe  the  ex* 
eeutor  iasists,  that  the  trudt  devolves  upon  him  toapprc^nate 

*  the  income  to  the  sole  and  separate  use  of  the  said  MarClia 
dnring  her  lift,  and  t(), preserve  the  oofpus  to  be  divided 
among  bei!  children,  upon  her  death.  It  is  trae,  that  wcff 
this  prc^rty  to  remain  in  the  hands  of  the  ezeoatoiri  a  Coart 

^  of  Equity  would  hold  him  reeponsible  as  trustee,  just  as  it 
.  would  the  husband  pf  the  usee -for  life,  should  H  pass  into 
his.  hands  without  any  special  apppointment  as  trustee. 

But  this  is  a  ca3e  in  which  the  testator  bus  creatodi  in 
.  jioint  of  fisKst,  a  trust  without  ai^MMuting  a  trusty 

'Eyety  executor  i8,^n  one  sense^  a  ttastee  for  creditois, 

le^at^es  and  devisees.    Eqnii^  raises  this  trust,  fiom  the 

duties  imposed  by  the  terms  of  the  will ;  but  -these.duties  are 

to  p^y  the  debts  and  legades  and  turn  over  the  fHsperty 

bequeathed  or  devided,  and  upon  the  performanoaof  thenii 

:the  trust  ceases.    tJnless  so  expressed,  an  executor  is  not  a 

^ntiiuiing  trustee.    In  this  case,  there  are  no*/words  in  the 

>ill  indicating  that  the  executor. should  h<rid  the  property  ia 

'mnt,.AD;er  d»e  estate  shall  have  been  prBp^ied  -lor  finri  du 


« 
* 


» 
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tribatuK),  ftod  jret  thiBre  is  a  mftoifart  propriety,  if  not  ^ 
Deoessity,  for  tke  office  oi  tniat^ 

2.  Under  these  circam^taiieee,  the  buebaad  of  the  vmeB-for 

life  lias  applied  to.  a  Court  of  oompetent  jurisdietion,  and 

proiiared,  with  the  assent  of  his  wife,  the  appointmait  of 

himseif  as  trustee,  to  carry  into  effect  the  intentions  of  the 

testator.  '  In  that  obaracter  he  files  his  bill  in  the  Court 

having  jurisdiction  against  the  executor,  setting  forth  tha 

&cts  of  the  case,  exhibiting  the  evidence  of  his  appoinmeoti 

praying  that  the.exeeutor  be  compelled  to  deliver  the  property 

to  him,  and  offering  to  submit  to  such  reasonable  termd  ami 

conditions  as  the  Court  may,  by  its.  decree,  impoae^     The 

Court  may  enquire  into  hia  fitness  for  the^  office  of  trustee^^ 

may,  in  the  exercise  of  a  sound  discretion,  require  him  to 

enter  into  bond,  with  security  for>  the  faithful  "exeeution  of 

the  trust*  . 

Under  these  etrcumetanees,  we  think,  that  upon  satisfying 
the  Court' that  tlve  estate. will  be  safe. in. his  haads,  and  the 
intention  of  tke  testator  carried  into  effect^  be  is  entitled  to  a 
decree  &t  tbe  property.  The  demurrer  should  havebeea 
overruled  ,  ; 

Let  the  judgment  be  reversed. 


loHN  W.  Hats,  administrator,  etc^  plaintiff  in  error,  t». 
Isaac  B.  ^g^ablak,  defendant  in  ^rror* 

L  note,  giren  bj  tlie  reputed  father  of  a  bastard  child  to  the  mother,  to 
do  something  for  her  ahd  to  prersAt  her  from  instittiting  a  procse^g 
of  baatardh^  agastast  him  an^ez  the  atatote,  is  tbvnded  en  a  good  oon*     ' 
sideratioD,  and  if  valid  and  recoverable. 

Assurdpeit,  in  Harris  Superior  Court.  Tried  before  Judg^ 
VonniUL,,  at  October  Term,  1890; 

This  vrkB  an  action  broaght  by  John  W.  Kays,  adminia* 
ator  of  Martha  Ann  McKee,  deceased,  against  Isaae  B* 
[cFarlaay  to* recover  the  uBomA  of  ii¥»  pt^mimory'.imotWf 


,  ^ 
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dated  the  30th  of  August,  1857^  due  the  2jkh  of  Decembec 
thereafter,  ergned  by  the  defendant,  und  payable  to  the  {daUi!- 
tiff 's  iBteetat^,  for  $500  OOeach, 

To  this  aetiou  the  defendant  pleaded  i  That  (he  intestate 
of  plaintiff,  in  her  life  time,  was  pregnant  with  a  bastard 
child  by  ^mebody,  and  thatr  the  plaintiff  and  one  Samuel 
Amod,  tb6  brother  of  the  said  Mrs»  McKee,  charged  defimd* 
ant'  W4tb<  being  the  fktfa^  of  aaid  bastard  child,  and  threat* 
ened  to  expose  him,  and  have  th^  child  sworn  to  htm,  if  he 
did  not  do  something;  that  under  the  In^aenoe  of  theM 
threats,  and  .to  prevent  liie  ireport  of  his  being  the  &vther  of 
the  child  reaching  his  family  and  friendsi  the  defendant  gave 
the  notes  sned  on,  and  for  no  other  cenaideration,and  thai  the 
notes  were' without  oonsideratioii^  and  void.  The  defendant 
also  pleaded :  That  Mid  notes  weregiy^  to  keep  Mrs.  M^ 
Kee  firom  swearing  the  child,  to  the  d^en<|ant,  and  are  there* 
fbre  void ;  also,  that  the  notes  wer^  given  for  the  support  of 
the  said  bastard  ehild,  which;  was  not  born  alive,  or  if  borti 
alive,'  it  lived  but  a  few  days,  and  that  the  consideration  has 
fciied.      :  . 

The  evidence  on  the  trial  disclosed  the  facts :  That  Mxa. 
Martha  Anp  McKee  was  a  iKdow,  residing  in  the  eoanty.  of 
.Harris;  that  she  became  pregnant  with  a  bastard  child;  that 
her  brother  and  friends,  on  ascertaining  that  she  was  in  that 
condition,  and  that  the  defendant  was  the  reputed  fgtther  of 
the  child,  went  to  him  and  told  him,  that  if  he  did  not  do 
somethiDfg  lor  her,  she  should  sw6ar  the  child  to  hinu  Me- 
Farlan  told  them  to  hold  on,  and  say  nothing  about  it,  and 
me^t  him  at  a  certain  hpi^se  in  th^  neighboi'Iyx>d,  and, he 
would  give  his  noties  for  $1,00Q  00;  that  tliey  did  meet,  and 
defendant  gave  the  ifotes  for  the  support  of  the  child.  An- 
other witness  states,  that  the  notes  were  given  to  keep  Iftrs. 
McKee  from  swearing  the  child,  and  that  they  were  givea 
for  the  bcs^efit  of  the  childi  the  woman,  and  her  children; 
that  the  notes  were  delivered  to  Mrs.  Mc^ee,  who  lefl  them, 
•with  her  brother  for  eoUeetioa ;  thai  Mrs.  MeKee  then  left 
Geoigia,  wkh>somesrdatives,  for  the  State  of  Louisifiia  s 
'that  o»  Ibd  w»y  ^heiwaa  deHvaoed  ot  the  'ohild,  whidi  dkA 
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in  a  &w  hoars  after  its  birth ;  that  some  time  in  the  month 
of  OctobeTi  thereafter^  Mrs.  McKee  herself  died ;  that  tha 
plaintiff^  took  otit  letters  of  administration  upon  her  estate 
and  iastitated  suit  on  the  notes. 

Upon  this  state  of  facts  the  presiding  Judge  charged  the 
jury: 

"That  If  the  notes  sued  on  were  given  by  McFarlan,  for 
the  purpose  of  keeping  Mrs.  MoKee,  from  swearing  the  child 
to  him^  and  that  this  was  the  consideration  of  the  notes^  the^ 
the  notes  were  illegal  and  void^  and  they  must  find  for  the 
defendant.^' 

Th^  jury  found  ibr  the  defendant^  and  counsel  for  the  plain* 
tiff  moved  for  a  new  trial  of  the  ease  on  the  groundsi  amongst 
others:  • 

That  the  said  charge  of  the  Court  was  erroneous,  and  that  . 
the  verdict  of  the  jury  was  contrary  it^  law  and  evidence.-  . 

The  presiding  Judge  refused  the  new  trial,  and  that  refusal 
is  the  €rror  of  ^hich  complaint  is  made. 

JoHKSOK  (&  Sloan,  for  plaintiff  in  error. 

f 
t 

Ikqram  &  Bu8S£LLy  for  defendant  in  error. 

By  the  Churt, — ^Lyow,  J.,  delivering  the  opinion. 

Tb^  objectkiis  to  this  judgment  are  to  the  admissibility 
of  the  evidence,  the  charge  of  the  Court,  aod  the  verdict  of  tfte 
J  iiry,  and  all  of  them  may  be  resolved  into  one,  that  is,  whether 
the  consideration  of  the  note,  the  sulyect  matter  of  th^  sfdt^ 
is  good  and  sufficient  in  law?    Mrs.  McKee,  the  plaintiff^s 
intestate,  was  pregnant  with  a  bastard  child,  of  wKich  the 
defendant  was  the  reputed  father,  and  her  friends  applied  to  • 
him  to  know  what  he  would  do  for  heif,  and  that  he  must  do 
.-^omethiog  before  she  lefl  for  the  State  of  Louisiana,  or 'ahe 
would  swear  the. child  to  him;  in  other  words,  that  she  would  ' 
institute  a  proceeding  against  him  in  ba(Stardy  to  compel  his. 
support  of  the  child,  etc.    To  avoid  this  public* exposition, 
the  deftodant  being  a  married  man,  and-  to  do  something  foo^ 
the  oaotber,  lie  g^ve.  this  nota «  Tjj^ik  » *the  ccKasideratioit* 
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W«a  it  suffideat  to  rapport  the  piomiae  ?    It  is  urged  by  the 
defendant  that  it  is  not,  becmuae,  aa  thejr  attert,  the  note  waa 

•  ghfwn  to  eappress  a  public  pro$ecatioii  for  the  offiwce  <^  bas- 
tardy, and  that  it  is  void>  being  againat  public  poUqr,  thai 
ja,  that  i%  1$  the  policy  of  the  public,  .by  a  proeeoutioa-  and 
public  exposure  of  these  offender^  against  law,  to  midce  an 
axamploof  them  to  d^ter  others  from  like  vice  and  immoral* 
Uy.  If  the  Basturdy  Act  bad  this  intention^  or  tha4  waa  the 
policy  of  thia  law  under  which  the-  prosecution  in  this  ease 

•  w'as  threatened,  ther^  would  be  great  reason  in  the  poaitioa 
of  counsel,  but  such  is  not  the  intention  or  policy  of  the  A0I, 
or  l;he  purpose  for  a  prosecution  under  it.  The  sole  object  of 
the  Act  is  io  compel  a  support  and  education  of  the  hsstard 

'  .child  by  its  reputed  father,  and  also  '^  the  expenses  of  Ifiiig^ 
in  with  such  child,  boarding,  maintenance  and  nursing,  while 
the  mother  of  such  child  is  confined  by  reason  these6£"  The 
law  does  not  oompel  or  require  the  mother  fo  make  the  pros- 
ocution,  or  any  one  else;  but  the  mother  ai^ay  voluntarily 
give  the  bond  herself  for  these  expenses,  and  the  maintenance 
and  education  of  the  child,  or  if  she  is  able  to  do  so  herself, 
and  there  is  no  probability  of  the  child  becoming  a  charge 
on  the  county,  there  is  no  necessity  for  such  bond,  nor  will  it 
in  that  case  be  required*  The  whole  object  of  a  prosecution 
and  of  the  Act,  so  far  as  the  putative  father  is  concerned,  is 
to  coiiipel  him  to  do  what  it  is  his  natural  and  legal  dui^  to 
do,  that  ts,  to  support,  educate,  and  maintain  the  child,  and 

.  te  pay  the  expenses  attendant  on  the  mother's  oonfioemeot. 
The  pablic  law,  which  these  parties  were  guilty  of  violating, 

•     was  ^at  of  fornication  and  adulteration,  and  for  this  there  ww 

BO  prosecution  begun  or  threatened.    The  note  was  given  to 

0niJ>Ie  tbo  mother  to  do  that  which  he  otherwise  would  have 

been  oompelled  to  do,  and  waa  therefore  given  upon  a  sufBdent 

'  'and  valid  consideration..    That  the  defendant  was  induced  to 

'  give  the  note  from  fear  of  exposure,  from  the  shame  and 

.  infamy  that  might  have  attached  to  him  in  consequence,  or 

.ftom  a /ear  of  its  effects  upon  his  domestic  peaoe  and  happi* 

4ie8s,  aa'well  as  a  aense  of  Justice,  to  render  aome  oompeaaa- 

'     ttoD  for.  tda  daep  and  .§>revaf  abiding  11^17  that  ha  iiwi 
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ia4[k9feed  upon  the  mother^  does*  not  kssen  the  merit  of  tbe 
bote,  or  its  validitji  but  greatlj  increases  it. 

It  is  unnecessary  to  prolong  a  discussion  of  this  question 
as  it  k  no  longer  an  epen  one^  lia^Og  been  praetically  decid«4 ' 
in  ihifl  Court,  Hargrove  Vs.  Foreman,  12  Ga.,  342,  in  whieh 
this  Court  sajsj  VSuch  a  contract  is  not  against  gobd  policy 
QT  g^ood  morals,  nor  gainst  law,  but  in  conformity  with  its 
expre8B«proviBion8,  and  in  tiie  judgment  of  this  Court  ought 
to  be  enforced.     If  the  defendant's*  testator,  by  this  arrange- 
ment, relieved  himself  of  all  statutory  liability  in  which  he 
was  in  imiaeot  danger,  for  tbe  child  had  already  been  $(worn 
to  him,  the  paternity  df-  which  he  never  disputed,  if  he  was 
by  this  means  ttoquiUed  from  a  puhHc  prosecution,  exposure 
and  disgrace^  to  say  nothing  of  the  trouble,  loss  of  time,  and 
pecuniary  expense,  necessarily  incideptal  to  such  a  procee^^ 
iog,  who  ^hail  say  that  these  considerations  were  not  amply 
sufficient  to  bind  him  for  the  amount  which  beiriniself,  in. 
view,  no'  doubt,  of  all  the^  things,  as  well  of  his  natnral 
obligi^n  to.  provide  for  his  offspring,  freely  and  uoderstandr 
ingly  elected  to  pay  ?,  •  ' 

''  The  fine  imposed  by  tbe  Code,  [Act,]  for  bastainly,  it  is 
true,  is  only  $700  00,  bui  vohm  the  reputed  fcdheir  pr^fhi  to 
-iUfoid  a  pubKo  arraignment  and  trial,  and  adjust  the  mutter 
with  the  mother  himself, ^Courts  will  not  undertake  to  measure 
tbe  oonsidefation,  nor  to  oiroumsoribe  by  any  definite  or  pre- 
scribed bounds.^'  It  was  again  d^ided  in  Davis  vs.  M^ody 
and  wife,  15  Qa.  181.  '  The  same  doctrine  is  maintained  and 
enforced  by  the  Supreme  Court  of  Alabama,  under  a  Bastardy 
very  similar  to  ours.  Robinson  vs.  Crenshaw,  2  Stew.  &  Por^i 
278.  See  also  9  For.,  549.  It  will  not  do  for  the  defendant 
to  say,  now,  that  ther^  (s  no  proof  that  he  is  the  father' 
of  the  child,  for  whra  he  was  called  upon  bf  tbe  mother, 
brother  and  firiend,  to  do  something  for  the  mother,  he  never 
denied  that  he  was  the  father,  and  his  giving  the  note  is  an 
'admission  by  himself  that  he  waif  the  father  of  the  child. 
Let  the  judgment  be  reversed. 
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Hnrrifl  vs,  Mullins^ 


RicHABD  Harris,  plaintiff  in  error,  vs.  Papscblia  Mtn> 

LINS,  defendant  in  error* 

•  * 

1.  H.  ezhiluted  it  mnle  to  M.,  a  purchaaoT)  ftod  tepresenled,  at  thai  tinia^ 
that  the  mqle  wa6  a  sonnd  and  good  mule  in  all  respects,  the  avp«r 
knowing,  at  the  time,  that  his  representation  was  false,  and  afterward^ 
on  the  same  day,  exposed  the  mnle  to  sale  &t  auction,  in  open  market, 
at  which  sale  M.  attended,  and  bought  the  mule  sotely  on  Ihe  (bMl  of 
the  represetitations  of  H.,  the  vendory  at  te  its  aoandaeasj     Hidd^ 

.  that  H.  is  Mable  to  the  pnpchaser  for  the  valae  of  the  mu}e,  in  case  it 
should  subsequently  die  from  a  disease  that  the  vendor  knew  existed 
in  the  muje  at  or  previous  to  the  sale,  although  th^  vendor,  when 
the  mule  was  pnt  np  at  auction,  gave  notice  that  he  would  not  warrant 
or  goarttnty  the  male  in  any  reepect,  that  the  purehaser  bought  at  hk 

'    own  risk,  eto. 

Action  on  the  case,  in  Mascogee  Superior  Court.     Tried 
before  Judge  \Vorrill,  at  November  Term,  1861. 

This  action  was  brought  by  Mrs.'P«rmeIia  L.  MoUiaa^ 

against  Richard  Harris,  to  vecovar  ths  sum  of  $120  00,  be- 

.    -sides  interest,  paid  by  the  plaintiff  to  the  defendant, -fiMr  s 

mule,  which  the  defendant,  falsely  and  frauduIeRtly  repi«> 

seated  to  be  perfectly  sound  and  all  Hghtj  l^t  which  wbs 

'  unsound,  and  died  in'  a  few  hours  after  the  sale. 

The  frets  of  the  case,  as  disclosed  by  the  testimony  <m  tha 
.    trial,  are  substantially  as  fellows,  to*wit  c 

The  mule  sold  by  the  d^endant  to  the  plaintiff  onoe  b»- 

'  .  longei^  to  the  Hon.  Martin  J.  Crawford.    Some  time  in 

'    Janoary,  1860,  Mr.  Crawford's  ov^^rseer  informed  him  thai 

die  mqle  bad  had  blind  staggers,  and.  bad  fidlen  doWQ  in  tbe 

plow.    Crawford  had  the  mule  brought  to  Columbus  «nd 

traded'  it  to  Harris  for  what  the  parties  estimated  at  |100  00; 

*attbe  same,  time  explaining  to  him  what  the  .overseer  had 

'    said  as  to  the  condition  of  the  mule,  and  also  rsfusiag  to 

warrant  the  mule  to  be  sound.    About  the  middle  of  Fobto* 

.    ary,  1860,  the  plaintiff  sent  her  son  to  Columbus  to  purchase 

a  mtile  for  her,  and  meeting  with  the  defendant^  who  .had  the 

mule  in  controversy^  he  announced. to  him  the  purpeea  for 

which  he  had  visited  Columbus.    Young  Mullins  examined 

the  mule  with  a  view  of  buying  it.    The  defondaot  told 
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him,  and  others  in  his  prosonrc,  that  the  tnule  was  a  good 
work  mule,  and'  perfectly  sound  and  all  right,  as  far  ae  he 
knew,  and  would  suit  his  mother,  and  that  he  .tv'ould  sell  the 
mule  for  flSO  00.    The  male  seemed  to  be  sound,  but  young  . 
Mullins  did  not  then  buy.    The  defendant  told  him  that  it , 
wa«  all-right,  that  the  mule  would  soou  be  put  up* to  tho  . 
highcifit  bidder,  at  auction  sale,  and  he  could  take  a  chaticc,  ' 
In  about  an  hour  after  this  conversation,  the  mule  was  piit 
up  by  a  Mr.  EHia,  an  auctioneer,  who  stated  that  the  mule 
was  for  sale  to  the  highest  bidder  for  ca^h  :  thai  the  owner 
was  felosing  out  his  stock,  and  that  he  would  tiotwartant  thfe 
mule  in  any  particular;  that  the  purchaser  must  take  it' at 
his  own  risk,  and  that  there  was  to  be  no  after-claps.  ■'  Young 
^fullins, 'relying  tipon  the  representation  made  to  hina  b^ 
ITarris,  bid  off  the  mule  at  the  price  of  8120  00,  paid  Ellis 
the  money,  and  to6k  the  mule  to  a  livery  stable,  where  ft  • 
was  fed.    The  sale  occurred  hbout  twelve  o'clock,  and  about 
four  o'clock  In  the  evening  young  Mullins  started  faoihe  wttti. 
the  mule,  and  it  died  near  the  bridge,  before'  be  got  out  df . 
town  >wrilh  it.  *       . 

In  additioa  to  the  foregoing,  the' defendant  proved  :  Thai 
he  also  aunounoea  at  the  sale,  that  he  would  not  warrant  ot 
guarantee  farther  than  that  it  wa^  a  mule,  and  bad  hair  dif ; 
that  tf^e  purohasef  mast  take  all  risks,  and  that'ther^  muari 
be  no  after-claps  of  law  suits^  after  which  i^tatementa  Mnllink 
bonght  the  mule. 

After  the  testimony  had  closed,  the  Court  ch^ed  th?d 
jury,  smongst  other  things :  \    ^ 

"  That  although  Harris  and  Ellis,  when  the  niule  Was  put 
up  at  auction,  stated  to  the  bidders,  that  they  would  not  wai^ 
rant  or  guarantee  the  mule  in  any  particular,  anfl  that  this 
purchaser  purchased  it  at  his  own-  risk;  yet,  if  the*  jury 
further  believed  that  about  an  hour  prior  to  theaale  at  auc^ 
tion,  Harris  repr^entcd  the  mule  to  Mullins  to  be  sountf^ , 
and  all  right  as  fkr  ashe  knew,  and  Mdllins  act^  on  thf^ 
ropresenfation  in*bidding  for  the  mule,  and  that  the  mnib 
was  n6t  then  §ound^  and  Harris  k,new  }t^  that  the  plaintrff  . 
was  entitled  to  fecovei'."  f     '  •   ■ 
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;    the.  jury  foa^d  fat  tlie.plalaiiff^  Aodtbe  platntiff.  1^  error 

.  jpomplaios  th^  tbe  char  ge  of  the  presiding  Judge  was  erione-  ' 

oii0y  and  aeka  a  reversal  of  th  e  jadgment  because  of  euch  error. 

.    .  JoHNs6]f  dk  SloA17|  for  ptaiatiff.  ia  error. 

•  *  * 

•     .  iNGRAiir  A;  RxTSSELii,  for  defendant  in  error. 

.     .Sjf  the  ChiurL-^hYojfp  J.,  deliveriiig  the  opinio tk 
:  Tbia  was. an  aetion  broogbt  by  the  plaintiff,  ParmeUa 
ItluUinet  ag^nst  Biohard  Harris,  for  the .  reeovepy  «f  ^ 
fam  of  $120  60^  the  ^moiiat  paid  by  hev  to  him  f^r  &  oertaio^ 

"  male. that. Harris  falsely. i&od  fraudulently  represented  to  be 
.  ff^nnd  ^nd  all  right,  when,  in  fi3^ot|  the  mule  was  pot  aoitod, 

r  iitttr  iTas,  ^  the  tinaef  afflicted  with  bliud  staggers^  and  had 
been  for  a  Ions  time  .before,  which  defendant  knew  at  tbe 
time  of  his  .aale  and  repreaeataiion,  and  that  the  mula  di«A 

.  aabeeq4ientlyy  and  on  the  sanae  diiyi  of  tiie  diaeiise. 
.  Oil  the  trial,  it  appeated^  from  the  evidenee,  that  Mxf^ 
JyEuitios  aent  her  son  to  Oolumbus  to  h^j  a  muiei  and  while 
jther^  Harris  showed  him  tbb  ^muley  and  tried  to  seir^t  to 
bint  at  private  sale,  at  the  ^  price  of  $160  00,  wbeu  Hards 
loM  him.  that  die  mule  was*  a  good  mule  and  would  suit  b» 
•logioljber,  was  all  right  and  perfectly  sound  as  far  as,  be  Ww« 

.  Xbepurduise  was  not  then  made^ when  Harw  told  hijo^..tbai 
the  mule  wQuld  ^  %ld  at  auctioa,  when  be  could  baye  n 
idiaUQ^  to.  buy  him.  In  a  very  short  while  after,  thiij  jntvt 
view,  in  less  than  an  hpor,  the  mule  was  put  up  atai^ovi 
wbeft  the  auctioneer  -  and  Harris  jDotb  AononnDed  tba^  no 
warranty  or  guarantee  of  the  mule  was  madoLOT  intendod; 
*that  the 'purehaser  must  take  the  mule  at  bis  own  risk;  tkaC 
.there,  was  to.  bemo  law.  suits  or  after-olaps;  aU  tbat  be.irar* 

'  iiranted  was,  that  the  animal  **  was  a  mule  aiid  hi^  hair  ^^ 
A^  these  statemeuta  the  mule  was  eold  at  auction  #nd  bid 
ib  !i>y  jorag  MuUius  a^  l|^120  00.  It  farther  iqipearei^that 
.tbe.mul^  formerly  bslo^ged  to  Judge  Crawford,  nod  wbib  in 
bia  possession  bod  'an.  attack,  of  blind  stsgg^ra;  that  Judge 

'  X>awiord  immediately  traded  the  mule  to  ^lurist.  tellijng 

j^n»,at  ^le  same  ^me,.ef  ^  fftci  that  them^^^  WfA 
staggens,  and  that  he  traded  ber  off'Oti,  t^fto^oontt.,.  AAtT 
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tht  parehaae  b^  Mullindi  tbe  muU  died  ihe'$a«it'd9j««iid  ' 
befrr^  he  got  bar  oat  of  Um  cf  tnr  of  ColombuB^  whvce  thm 
was  sold,  but  from  what  disease  it  did  not  appear.      / 

Toang  MaUim  f«rther  testsfiedi  that  he  purch«^  tha. 
mote  OD  the:fiiith  -of  the  repM^ntatioB  made  b/  Harru^ 
.  before  the  sale,  ae  to  hier  eoandneaB,  and  but  fdr  then  h#  v 
woahl  not  hikve made  the  pQrohae&    Oa  these  facta  the^Coiu*^ .« 
charged  the  jiirf^  '^  Xfaat  although  Harris  4b  EUis^  (the  mu^  < 
tiooeen,)  whea  the  mnle  ynto  pat  up  ataoctioiiy  stated  to  the  : 
biddegpB  that  they  would  not  warrant  or  goaraatee  het.in  imy : 
perticakr^  and  that  the  purehaser  purohesed  her  at  his  .own : 
risk^  jBt  if  the  jury  farther  beUeved^  that  aboat  aa  koos  y 
prior  to  the  sule  at  aueti^o,  Harris  lepreseoted  the  mttle  tf9  - 
Malliae  to  be'ietound  aad  all  right,  as  fiur  as  he  fcneWj  a«d  : 
Mullins  Mted  on  this  representation  in  bidding  for  the  rnol^ 
and  that  the  mule  wae  not  then  eoond^  and  Harris  kneW'i^  - 
the  plaintiff  was  entitled  to  reoorer.^' 

The  verdiet  of  the  jury  was  fi)r  the  plaintiff.    Waa  the  ^ 
charge  right?    It.is  insisted  by  oounsel  for  Harris  that  it  ia, 
not:  ibety  beoaaae  that  as  Hdlins  did  not  aot  upon  the  rqire*  . ' 
sentatiotui  at  die  time  they  were  ^ade>  .by  *pQrohasi&g  the 
mule  at  the  time  and  at  the  price  then  offered^  but  at  the; 
auctioBi  and  after  the  treaty  for  purdiase  sA  pdii>0te  sale  wlN^ . 
at  an  end,  he  parehaeed  then  aubj^t  to  the  terms  and  00%^  , ' 
ditionaof  the  anotioii  salei  and  that  the  contract  is;  to  be.: 
judged  fay  what  then  transpired,  ind  not^  by  what  oce^mi " 
previociBly  in  a  diifikeot.  negotiation  and  for  a  different  priot; « 
and  eeeqnd^,  because  the  charge;  did  not  confine  the  liability ; 
of  deftndant  for  the  death  of  the  mule  to  the  disease  wkk 
which  the  mule  w^  affljnted  before  the  si^e,  or  to  a  disease; 
that  the  mqle  had^  in  the  knowledge  of  the  defimdant/  at  the- 
time  of  the- sale. 

We  do  not  think  the  first  posiUon  aeonnd  one  on  the  iSicta.'^ . 
The  d^ieddanty  Harria,  eonneeted  the  treaty  at 'private  with  / 
the  auction  tale  himself,  for  wh^oi  Mullins  bad  Isiled  to  bay 
it  pri veto  sale,  Harris  said  ^  it  was  all  rigbti.  that  the  mala: 
^ouki  aoott  b«f  put' up  at  an^ioa  to  tbe.highaat  bidder,;  and 
hen  be  could  take  a  chanoe**    Npw  Jt  ^f^rsJbpot  Aii. 
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*  Harris  >|J.  M!llH«V  *      .     •  .. 

i>idrtMmettt  tim*  Hatrici  inteiidtid  tlwt  his  r8piilMeotaei9M  shooM 
/.OperatMft  tipon  MniliDs  in  bidding  at  aootios^  for  the'  mole,*' 
:\and  it  certaiiily  did  have  that  eflfeol  if  hia  teBtifaonj  10 
Ui  6e.  believed* .  But  whether  the  totatadaiit  was  made  for  At  . 
purpose  of  itiAoetteiog  MolliiM  in  bis  bids  At  auction  or  aot^ 
;  .Of  ^heth^r  the  negotiation  fcir  purchase  at  private  aale»  and'  • 
•tile  parAase  at  aactioii  vras  a  oaatinaoua  and  ooimstfisd 
.  tndisaotiotty  or  aepamte  and  independenV  it  was  a  represent  * 
tatibnto  MuUins  that  induoed  hiAi  .to  act,  apd  if  ii  was 
fidse^  4nd  Harris  knew  it  to  be,  as  he  blfa,rl7  did,  It  was  a    . 
fmvd.     The  f$^  that  he  re&sed  to  ^warrant  or  gaatantss 
Vthe^aiuie  when  pat  op  at  auction,  and  eaid.tbat  the  poisr 
elMteer  look  the  aiule  at  hir  own  risk:  that  thore  was  to 
beno  lawsuits  or  after-claps, cannot  proteet  hiaa  from  the 
ceneequedoe  of  his  fraudulent  reprsBeatatioos  privatdy  ihads 
.'to  the  purehaaer,  that  indooed  him  ta  buy  at  that  sale.    If. 
he  did  not  wish  to  be  charged'  with  the  cotaseqiienoes  of 
sach  statement  iie  should  have  withdrawn  them/  the  put*- 
'  ohSi^r  would 'then  haVe  aeted  upon  them  atiiis  peril.    We 
'  caa^  net  see  how  this  osee  diffva  from-a  oomiaou  ease  df  deesft 
and  npiilrepreseatatloo.    Hopkins  vs,  Tarqoeray,  26  Sag. 
'  Im,  '&  £q.,  2M,  was  a  case  very  jnneh  tike  this,  beings  an 
r  a^ion  for  faleeljr  and  fraudulently  representing  and  Warrant-' 
'  ing  a  horse  to  be  sound,  when  It  was  not  so'known  Ubeby 
.  the'  defondant.    There  was  ho  evidence  of  fraOd,  bnt  the 
fsMf  were,  tbat  deft^ndant  having  ssiit  a  hcitse  to  Tattetj^rt. 
ta  be  sold  by  auction,  went  into  the  stable  the  day  before  the 
.  k^etton,  and  there  saw  the -phiintiff,  wliom  he  knew,  exaan^ 
:  iniiig  the  horse^s  legs,  upon  which  the  defendant  said,  ^yon 
have  nbthing  to  look  for,  I  assure  you,  he  is*  per^tly  sound 
in*  every  respect ;"  to  Ibis  plaintiff  replied,  **  If  yosi  say  so, 
I  am  satisfied,"  and  he  desisted  from  the  exammatico.    On 
;  the  next  day  the  horee  was  put  op  aC  auction  for  sale  widxrat 
a  wurianty,  and  ths  plaintiff  purchased  him  at  two  hundred 
aad  eighty  guiaeas,  having,  as  he  stated,  made  up  his  mind  to 
buy  the  horee,  t^elying  di  the  defendant's  positive  asauwooe 
tkat  he  was  sound*    The  boras  turned  out  «etbsequeatly'  to 
b»4ineeuiid.  ^Thf  Oourt'held  that  there  wa^  no  evJd< 
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from  which  a  jary  could  infer  a  warranty,  that  what  was  said 
before  the  sale  amounted  only  to  a  representation,  and  not  to 
a  warranty,  and  that  the  defendant  could  not  be  liable  to  a 
mere  representation,  although  contrary  to  the  fact,  unl4^  tt 
wa»  fraudulently  made.  The  defendant's  representation  ia 
this  case  was  fraudulently  made,  and  in  that  this  case  diflTen 
from  Hopkins  vs.  Tarqueray.  It  follows  that  the  defend- 
ant, Harris,  is  liable  to  the  plaintiff  for  all  damage  sas« 
tained  by  the  plaintiff  in  consequence  of  this  fraudulent 
representation,  if  the  mule  died  of  the  disease  that  the  defend- 
ant knew  it  had,  at  or  previous  to  the  sale;  or  of  a  disease 
that  was  the  consequence  of  that. 

This  is  the  second  objection  urged  to  the  charge  of  tb<; 
Court :  There  was  no  evidence  of  what  disease  the  mule 
died^  whether  of  blind  staggers,  or  what  Nor  was  there  any 
evidence  of  the  nature  and  .character  of  that  disease  that  is, 
whether  it  is  a  dis^e  which,  when  it  onde  attacks  an  ^nf- 
mal,  it  makes  a  permanent  lodgmient  in  its  system,  or  is 
temporary  in  its  nature,  and  a  recovery  from  an  attack  com- 
plete, so  that  the  mule,  like  this,  once  having  the  disease,  is  or 
would  be  no  more  subject  to  a  renewal  of  the  attack  than  one 
never  afflicted  with  it  So  far  as  the  evidence  goes,  the  mule 
at  the  sale  may  have  been  perfectly  sound,  it  appeared  to  be 
so,  and  have  died  from  som'e  other  disease,  not. at  all  con- 
nected with  blind  staggers,  or  resulting  from  it.  If  this  were 
so^  the  defendant  was  not  liable.  The  (mue  was  on  the  plains- 
tiff  to  make  out  the  case  affirmatively,  and  the  defendant 
coold  not  he.  held  liable  for  the  death  of  the  mule,  unless 
the  mule  died  of  the  disease  that  the  defendant  said  he 
had  at  or  previously  to  the  sale.  It  does  not  follow  be- 
cause the  mule  once  had. the  blind  staggers  it  continued  to 
have  it  to  its  death,  and  that  its  death  was  the  result  of  that 
disease.  It  may  be  so,  and  it  may  be  that  this  is  the  nature 
of  that  disease,  but  this  Court  does  not  know  it  to  be  so,  nor 
does  tlie  evidence  authorize  that  belief.  The  charge  excluded 
the  defendant  from  the  benefit  of  this  principle,  and  in,  that 
only  we  think  it  to  be  erroneous. 

Let  the  judgment  be  reversed^  '     ^     * 
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ACftlON. 

L  laan  iiofMiiii{^nataraili)oadQOiii|MA 
eryrol  damage  foe  tbe  dtith  of  a  negroi  iwaaioQei 
by  the  cara  of  the  o^mptmj  fimmwf  oyer  Mw .  pn  th 
traekt  it  matt  afflfin^ively  appear  mm  the  tj^oioD} 

.  Id  order  to  efaaiM  the  coia|)^y  with  tba  loas^lflfi^t  th 
act  waa  the  reioTt  ef  negleoti  miemanageneiit^  op  <^e 
leflsaess  of  the  coiapany  or  it6  ^mploy^e&r  And  ia  th 
abeenoe  of  such  proofs  a  non-suit  i§  prepwlj  awarde 
by  the  Court  below.    Man  m.  if .  <fe  W.  R.  R.  Co,. 

2.  A  petition  fi>r  writ  ot  (smiiorwri  is  a  suit  ki  ihe  seoc 
of  the  23d  section  of  the  Statute  of  Ltmitatioos  of  6tl 
March;  1866^,  and  id  case  the  saaie  be  dismissed,  di.« 
eontinued,  or  non-^suited,  the  plaintiff  mar  renew  hi 
application  within  six  months  from  sitoh  dismissa: 
diseontinuance',  or  hou-snit.    Hendrtx  ts,  KeUogg,,, 

See  Deceit 

■  4 

ADMINISTRATION, 

<  •  « 

•  ••  •     . 

1.  Letters  of  administratioo  granted  bj*  the  Qourt  c 
Ordinary  on  the  estate  of  a  person  who  died  outsid 
of  this  State,  havitig  isieirs  in  the  State^  and  appa 
rendy  a  lot  of  land  in .  the  eounty  where  the  letter 
were  granted :  ffeld  to  be  legal  and  valid. '  Spray 

be^,p».  ()W&ewon*-.»*-v"^ ; '** 

2.  'Whftratba  application  of  a  widow,  for  adninieApaticii 
on  fhe  eitate  df  her  dte^ased  husband,  is  caveated  oi 
the  groBnd'  dvat  the  estate  is  insolvent,  and  the  ioeol 

Wenby  depends  opon  the  solvendr of  diveredebtars c 
the  a&testate,  or  uboa 'tbevaliaity  of  iha  intestate^ 
titfe'topropefly'held  by  himaithatkaa^of  biadeatii 
bat  4^^ea  by  ati^Mnv  or.  opoa  tha  validity  '6f  dis 

•  •j^tttadelalmaafi^ainst hia^tatei or upoa  lika dMbifii 


•  I' 


•     • 


J 
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;  qoesdoaiy  UnoWoiqr  should  ixot  .be  recognized  m  a 
>6tiiBei«it  ffroand  01  caveat  against  the  claim  of  the 
WldoWr  ana  heir-at-law,  to  (he  administration.   Lyneh 
VM.  lAvdjf •...^/. «..;.  ..•,;...., 575 

$.  In  a  oonteat  for  the  administration  of  an  estate  be- 
tween the  widow  and  sole  heir-at-law,  and  a  creditor 

•  of  the  intestate,  whose  debt  is  dispntod,  or  who  sets 
up  a  daim  to  property  of  which  the  intestate  died 
seized,  and  afartiorari,  where  he  daim^  in  both  char* 
acters,  the  widow  will  be  preferred,  notwithstaDdiug 

••  the  alleged  insolvency  of  the  estate.    Ibid. 

4;  If  the  widow  of  an  intestate,  seeking  the  adminis- 
tratbn  of  hef  hoshand's  estate,  ieib  with  herself  in 
;'  the  applio0tioii,  one  of  Acknowledgisd  probity  and 
capacity,  having' ne  peraonal  imemt  in  the  estate,  bat . 

'  -^presenting  a  portion  of  the  cv^ltdfs,  they  jointly 

•  ^wHl  be  preferred  to  a  creditor  hwinga  large  elstm 
'    and  snstained  <  by  other  oradit^m,  whether  ttie  estate 

.  be  solvent  or  insolvent.    IbicL 

See  Advaneemmts,  1,  2.  ' 

**  '  ..  • 

ADMINISTRATORS  ANB  SX£CUTOB& 

•       » 

K  Executorship  is  an  office;  and  each  executor  is  equally 

I '   entitle^  to  pfurticipate  in  the  profits  thereof;  and  no 

one  has  the  right  to  seize*  and  appiropr^ate  the  whde 

r  x»f  the  assets  to  the  exclusion  of  the  others.  RoberU 
*  •  e«.  2%oma«M. 31 

3L  An  administrator  cannot  bind  the  estate  he  repreaent- 
:  ed  by  a  warranty^^f  eoundness.    jRamsey  tw.  BlaLodt.  376 

flee  Oharge  of  the  Court,  2,  3.     JBquUy^  7.     EmdeneCf 
7,  9,  10,  20,  2», 


•  I 


•  I 


ADUL-TERY.    Sm  Verdict,  4. 

At)VAKCEMENlS.    '    .' 

.    \.  '^he '  widow  of  an  intestate,  who  had  Intermarried 
.   with' him  prior  to  the  Act  of  18H  (which  entitle 
'  widows  to  have  advancements  to  nhildrai  IxRHight  into 
•    hotob-pot  for  their  benefit,  the  intestate  having  died 
'    ''^  after  the  p^mage  of  said  Ad^)  is  ei^Hied  to.bave  ad*    I 
vaocements  made  to  the.obildrea  of  arformsr  mar* 
rii^  Imnglit  iato  botch-^fx)!,  for  her  benefit  in  the  - 
'  distribotionof  Jier.deoenifed'Jiusband'ftestatd^.  jB&g4   ' 
•', '  ••  •.'vatia''«  i»*i..v«#^. «'••%* »4«i,»«^,gt**.*»w««»*«»Ai%»»'«»  ••*  eSO 

.  •  •  •   •      .     • .    .'■/■• 
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2.  Sooh  advfuicemeiits^  are  ncft  ohargeablo  with  interest^  / 
Qntil  they  are  brotieht  into  hotch-pot  and  dietributed, 
and Hia  nd  alWuraDl^  to  begin  ootnpating  hiteresl on  . 
thein  afttr  the  expiration  of  twelve  months  from  the  « 
grant  of  administration.    Ibid,  ' 

ADVEKSE  POSSESSION.      ..    .        ' 


1.  The  aet  of  entering  npon  a  tract  of  ]and;  splitting  a 
few  hundred  iiail%  and  ^eloaing  mnd  ploughing  an' 
aor^  or  two^,  without  planting  or  enltivating  anything  "    • 
on  the  kind,  and  then  abandoning  it  entirety  for  three   ' 
years,  is  in  law  a  simple  trespass.    Snoh  aet,  after  a  «     *    * 
lapse  of  three  yea^i  can  not  be  connected  with  four  -;    ;*  * 
years  of  actual^  adverse  possesion,  so  as  to  cooatifcutQ  ..     '  * 
sev^  years'  adverse  possession.     Joiner  et  af,^  v«.  JBor- 
ders..:. , ^39  ; 

2.  Tup^feota  etalutory  title,  under  eoior  of  title,  there  / 
must  be  adverse  and  con^nuou^  possession  for  ^even  *    :'  .* 
years.  ,Ibid,  ^. 

t].  Where  there  jb  a  suocesaion  of  crops  made  on  land 
every  year,  the  interval  which  neca«aanly  elapses^ 
between  the  time  of  one  tenant  moving  off,  and  another 
moving  09,  the  premises,  will  hot  work  a  forfeiture 
of  the  benefit  of  the'  statute  of  limitation^ ^r  break 
the  oontlnnity  of  an  adverse  possession.  Jnudgins  va, 
Orawet  al 36^    * 

4.  In  1847  a  claimant  entered  upon  a  lot  of  land)  cleared 
four  or  five  acres,  and  planted  it  m  peas,  and  built  a       ^ 
corn  erib — the  next  year  he  planted  it  in  corn — 'he  * 
neither  lived  on  or  cultivated  the  land  until  in  the 
ikllof  1862,  although  be  bad  some  plows  in  the  crib: 
Hdi^  that  this  Mrae-not  such  a  oontinuous  possession 
as  toconatittttea  statutory  titles     Virgin  omd  ttnoth^r  ■ 
V9  Logti , ^ -.M  872 

5.  Ioteatio&  to  continue  possession  of  land  can  onlybei-  ' 
dembnstomted  by  acts  which  are  open  and  notorious--- 
they  are  not  proven  by  secret  or  avowed  purposes  of 
the  claimant*    Ibid. 

^}.  An  iqpen,  continuous  and  uninterrupted  possession  of  . 
a  lot  of  land  for  seven  years,  under  color  of  title,  is      ' « 
«nfficient  to  support  an  action  of  ejectment  as  gainst 
a  tenant  in  possession,  although  it  does  not  amrma-  ' 
tively  appear  that  a  grant  for  the  lot  has  ev^  issued 
from  the  State.    Davia  w  Btripttng '. 656 

.See  Charge  of.thfi^iknti^M^     .    -.  i . '  /  * 


(* 


*  • 
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»  A:  p»ij  haviDf  B^  diffemiH  titsltt  hmi  two.  a|;eiito 
appointed  isevendiy  in  <h«  iaioe  bodiiiiM^  •upoD.a  qam* ' 
tion  as  to  the  extent  of  authoritj  given  to. the  aeooni  * 
•gent,  is  not  competent  to  ptKive  the  deolarations  of 
toe  first  agent,  as  to  bis  own  powers,  whilst  holding 
thea^encf.    Maij^ve^ Phillips..*.. ;. ,  7^ 

L  Wbeiie  an  agent  is  eonftpwrily  iketing  and^^n  poweir 
of  atterncy^  or  written  authoetift  his,  own  doolaqaiiona  . . 
enlarging  his  powera,  are  iiieooipeteBte?id)inoate  bind  * 

' hit  principal.    I'htd.  .  ,:  ^  •  ^ 

I.  If  an  agent  having  possession  df  his  principal's  prop- 
erty for  a  dpecifio  purpose,  sells  it  withont  anthority;'  * 
ana  absconds  with  the  money,  rstflfeatton  by  the  prin'-  ' 
dpal  will  not  be  established  t^  his  declaration  that  if  * 
he  oould  get  his  money  he  woald  be  satisfied.'   lUdL  . 

u  In  such  a  case,  three  months'  forbearance  to  sue  the 
purchaser  for  the  property  so  ili^ally  sold,  will  not, 
alone,  amount  to  such  acquiedcenoe  as  will  establish 
ratification.    Ibid.       ' 

lee  Charff^qf  the  CouH,  11 ;  Infariid,  TUk  3»  4. 

AGBEEMENT.    See  £^i(y,  U,  13..  . 
'  AMENDMENT.;  See  EquUy,  10. 

•     APPEAXi    See  StatuU  of  IMikitlona' 4. 

ARREST. 

[t  ifi  the  riffht.of  «Qy  White^nan  to  aneat aalaVe  on  Ae' 
public  highway,  apon  a  reasennble  ^spicion  tiutt  tha  - 

'  alavebiis  in  possesaioa stolen  property, imd  the  nsgfi{>^ '   ' 
has  bo  >pigbt  te  Tesifittnoh  amat    Jfotd^y,^ahe^  m^ 


.^ 


>   » 


*  t 


ASSAULT  WITH  INTENT  TO  MUBDER   . 


Ln  assault  with  intent  to  murder  may  be  coij 
without  the  use  of  weapobs  likely  to  product  dcatlu 
Monday^  a  slavcj  vs.  The  StaU/j ....;..'..•••.>... ,'..'^673 


..-,..     •'.  . 


AI^ION'EE,    Se^ /u<^men;,^ 


.  'i- 


' , 


•  »  t 


ATTACHMENT. 

•  »  .  - 

• 

!•  It  is  -etfwt  to  duMaiss  An  ^ttaobiiwiit  od  the  ground     /. 
Hmt  the  BQiD'swora  to  k  greater  thaa  tluit  proved  to  • 
bedae.on  tbe  t^iid,  -  Brewer  v$.  AimuHirlk*.....*.^..*..  487 

%  Under  the  attachment  law  of  1866,  an  attachment  •    '       ;  ; 
may  be  made  retnrnable  to  the  next  term  of  the  Snpe- 

.    rior  or  InferiwrCoott,  at  the  option  of  the  party  miing^ " 

out  the  eame:  Frovided.  the  term  Of -the  Court  to       *'   '      . 
which  the  attachment  is  made  returnable,  doefs  not 
eotnmenee  within  twenty  days  next  after  the  issuing 
of  the  attachment.    i^uJbe.  Eo^r.  vs.  Hortorin,. d37' 

See  Claim  and  Claim  Laws,  1,  2,  3 ;  Dd)ior  and  Credit 
tor,  2;  Trmtt  cMd  Tfttstee$,  6; 

ATTORNEY  AT  LAV. 

Teetimoay  of  a  witness,  taken  by  interrogatories,  is  not    "t 
obooxioue  to  the  Act  of  21st  February,  186Q,  /'  To  /       ,     / 
regulate  thti  testimony  of  attorneys  at  law,^'  when  it  ^ 

d^  not  i^pear  to  the  Court  that  the  witness  was  th^        .  >  * 
attorney  at  law  of  the  parly  against  whom  the  evi- 
,deaee  is  sought  to  be  used,  or  that  the  fkfitB  testified        ^    .*  / 
to  Were  aoquired  bv  him  during  the  exist^oe^  and  by .  '  '\ 

teasoa.  of  tne  relation  of  attorney  and  client.    Msm^         \  .  ! 
gomery  emd  (mother  V8,  Morrie....^ m«1T9  /    '  . 

Attdrn^ya  at  La«f  adjudged  Uable. fot  costs  in  a  certain  ^ 
oaM    jRontB.  JSarvetf  Jk  Sc0tt.^..^ , .,;....  3Bt* 

See  Ifiterrogatorie$y  2,  •  •     .. 


BAIL. 

• 

1.  The  Act  of  1867|  aathoriaiog  bail  proesss  against  tha  • 
maker  of  a  jHromissory  note,  at  the  instance  of  the 
aaeurity  or  eiidorser,  is  inapplicable  to  suits  pending  *    , .. 
at  the  time  the  affidavit  is  made.    Bedding  vm.  Pride,.  17t  " 

2*  A  bail  bond  conditioned  that  the  principal  '^  shall 
well  and  truly  pay  the  cendemnatioh  of  the  Court,  or 
Burrender  his  body  to  prison  in  execution  of  the  same, 
in  terms  of  the  law,  and  upon  failure  thereof,  the 
security  will  do  it  for  him,''  is  a  good  and  valid  bond. ' 
P&iSps  OS.  Pomeff  eu^  another,^.* ...» 523'; 


• , 


4  • 
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BAILMBNT. 

^  directfon  from  tbe  omie^  to  the  emphrf^r  of « 

ta  keep  bim  at  a  particular  plao^  dun&g  Ihe  nigbt,  to      , 
^*' '^  binding,  mu^  have  been  a  part  of  ^ecoiitroot  of  * 
•    hiringy  aoid  th^i  it  afaould  be  enfiurced  by  comjpulsory 
confineme^,  or  that  he  wa3  absent  from  ihe  place 
indicated  by  the  consent  6f  th#  ^nmlQver.    if<m  «••  . 
K&  W.R.R.  Cb .,.•>, 34S 


« »*■ 


•»♦ 


BASTARDY. .    ,' 

See  Promiaaori/  Nates,  4; .  Yerdtdy  4. 

» 

BILL  OF  SA1.B.    See  IkHdmoe,  15. 
BILLS  OP  EXCHANGE, 


•    r- 


1^  I^  fluinland  bill  of  exchange  fifaall  have  been  aoeepi-  ' 
ed^  and  noted  and  ph)teftted  K>r  non-payment^  aad  tbm 
loet;  a  eopy  of  it,  atteinpted  ^to  be  established  ttmler 
the  Act  of  5th  Maroh«  1838y  in  order  to  mi^  it  evi« 
deuce  against  the  drawer^  in  an  action  brought  niider    ^ 
/  ^  '  the  provisions  of*  that  act^  must '  hivve  been  so  eslab*   , 
lisbed  as  to  bind  tbe  aooeptiH!!B  also.    Btmi  P9.  Wkli<  * 
\  field...:... / *•.: .....; u  235 

;    •    2.  .M.,  as  one  of  the  heiis-at-law  of  A,,  deceased,  drew  "^ 
an  oideir  in  fiivpr  of  D.  on  Y.,  the*  administrator  of ',  • 
v  A;,  for  $80  00,  dated  10th  Majr,  1M%    V.  Mosptid  * 
„'  *  ...  tbe  order,  and  promised  to  pay  the  mon^  wheo  itif« «.  > 
'   coUeeted.   Suit  was  bron^t  against  V.,  on  this  aooept- 
*'   .\  )1   >  ance  in   1868:    SUd,  That  ample  time  had  been 
'  >  .^'*      'allowed  for  the  ooll^tion^  and  that  the  ptaintiff  was 

entilled  to.reeovtf:     Vanfj^km^  AimWy  JD0cm*«..w»«i.i  SOB 
See  JBWdsfic^  28: 

^-  •  •  BOND  FOR  TITLES. 


..    9, 


See  Claim  and  Cloim  ZawB,  4|  7 ;  t^tdtmmL 

BONDS. 

* 

.    ■ 
Bail^  2;  Oaiwi  and  Claim  Lam,\  %  ^  7. 


tfi 


.\ 
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'  .    <mARa£  OF  THE  OOUBt,  V     i 

1.  A  staietyf  i^Kste  deUiled,  tipoo  which  itv  ww  fadd  Mi* 
to  be«rror  i:n  the  Oourt  to  charge  the  jury,  that' if    .  .    ' 
thai  evideQCe  satisfied  them  that  the  grantor  named^ 
had  made  a  deed  aa  described  to  the  grantee  named,  -   •    . 
thej  were  authoneed  to  fipd  that  the  tiUa  passed  from  •  •  ^    ;^ 
the  fcmier  to  the  latter.  '  Hoe  A  MelhweU  «s.  DotyCx  .       * 

/nrin.^.:.i..*.^.<.v.«« *...«• • .  ^^  ' 

%  A  ease  stated  in  which  it  was  held  to  be  error  id  the  ,^     . . 

Court  to  charge  the  Jury,  after  having  put  the  inven-T  .,  v  ^ 

lory  of  ohoses  in  aotion  m  evidence^  ih^  complainapt  [  «  •' 

must  ^'  go  farther,  and  show  the  money  due  upon  *   , 
those  choses  in  action  to  have  been  collected  or  .col-      '^ 

leoteUe!''    Smth  i)8,  Grifgin.....: :.     81- 

3.  In  Bucfa  a  case  it  is  error  in  the  Court  to  charge  the  . «     ,\ 
yary  "  that  the  retarns  of  the  defendant,  having  beeii.  •,    ./• 
allowed  by  the  Coifrt  of  Ordinaiy,  and  tluia adjudged    . 
by  a  court  of  competent  jurtsdiction,  are  prima  fcLoU       -    * 
evidence  for  the  defendant^  and  will  be.  concjiusive,        ;, 
nnleea  reversed  or  impeached  for  fraud  or  other  caopeJ'     . ' 
.  Betums  made  by  an  executor  or  administrator  appear-    '  >    • 
ing,  npoil  inspection,  to  have  been  madp  contrary  to  .    ' 
laW|  or  to  be  fraudulent^  do  not  ma^e  a  pnnui  fudc 
case  for  him,  and  are  to  be  taken  'Strongly  against    . 
him.     Ibid.  .'      ( 

A.  In  a  case  arising  between  a  volunteer  and  a  snbse-  . 
quefit  purchaser  Ayr  value,  without  notice,  it  is  not 
errorin  the  Couit  to  <}barge  the  Jury  thai  the  Subse-    •     ' 
quent  sale  of  the*  property  wad  a  circumstance  to  ,be    • 
coneidered  by  them  m  determining  whether  tar  not    ".    *  ' 
the  volunftaty  deed  was  made  iVitb  intent  to  defrauds  i    j**. 
Howard  d  a/<,f  vB.SndRng ..« <...••«..'...«..««•  195 

5.  Nor  was  it  error  in  the  Court  to  charge  tbat  that  cir- 
cumstiince  is  not  conclusive,  but  that  it  may  be  rebutted    "  . 
by  evidence  showing  that  the  voluntary  conveyance' 
ynm  bona  fide.     Ibid.        ^  .  *. 

6.  It  is  error  in  the  Court  to  assume  in  its  charge  tp  the  , 
jury,  that  an  important  fact  in  the  case  has,  or  has  not    '  • 
been  proven,  especially  where  the  evidence  is  doubt- 
ful.   Jioberfs  and  another  vs.  Mansfield .../ ;.•  228 

7.  On  th0  trial  of  an  indictment  fcr  eanying  weapons 
in  violatio9'0f  kw^  ^ie  Judge  ahar^pd  the  ^ry >  ^  that  i 

•    .      *  ■•  t 

•  *  4  f  • 

«  *  *  .'  .  *  .    •      .  , 
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\  .exposed  to  view,- and  the  barrel  ^MMNaled,  tkk  waa 
iiQt)eairi74iigJtinBnoMDiaaii^  '    A 

vieir^  and  tbef  ifoitld  TO  authorifled  la  And  him  gsiteyi'' 
.    JRddy  tfaat  toia  oiiam  wto  arr6naEiiia.    Tfaa^ahatM^  V 

^ .    flfaptild  have  bem.  "  Skat  if  th«  defendant  oanriad  thai 

.';   J)i8tol/ 60  ^ exposed  to  viaw^,  t^k  ooQld'atadtlf  be    cr 
..  e^a  and  reoogmaed  aa  a  pistoli  byone  bavinr  l»a  pap-     • 

'  ;Boain  vleWy  ha  carried  it,  in  legal  eontempUtiony  iu  . 

'   ^4tt  (>peii-*niaan«r,  and  fally  exp<Med  to^viaw;  butif  it;  •  • 
were  90  &r  oonoealed|  Ihongh  partially  expo6«d^  that        ^ 

*  ,  jt  could  not  be  readily  seen  ana  recogni^^d  ks  a  pistol^ 

•  •'  it  was  carried  in  a  manner  forbidden  by  the  statntei 

"^  and  the  defendant  was  guilty/^   ,KilUi  vb.  The  BtaU,,  2i/i 

8,  A  charge  oF  the  Ooiirt  on  .adverse  possesion,  that 
\  I  f^  if  S.  '(under  whom  the  -tenants  liold)  took  DoseeaBioa 
. '  •  of  a  portion  of  the  lot  of  land  in  good  faith  under 
.  •    his  bond  fbr  titli^,  and  was  nsing  !t  as '  his  own,  and    '    * 
.*    joultivating  it  aa  his  omoi,  making  such  hnprovementa'    * 
as  he  oonveniently  could,  this  would  make  his  posses- 
sipn  adverse.     If  yon  find  the  seven  years  advene 
♦.  ipossession  in  ftvor  of  defendants,  you  should  render   '  > 
a  verdict  in  their  favor/'  snch  charge  is  erroneous^ 
'being  too  ^eral  and  indefinite.    The  diarge  should  **', 
'    '  hftve  been,  that  if  8.  went  itato*  the  atctual  peeoscsida 
\     of  any  part  pf  the  lot  in  oonttDversy  under  .the  b<Md 
.  ^'    for  titles  from  ijshsir,  ttnd  he,  together  wkh  defendant^ .  * 
^     if  they  went  in  under  him,  remained  in  the  aotoal> 

opea  and  Qotoirioua  possession  of  ibe  lot,  cootinuooa- . .  ;> 
.   *ly,  auinterrupte^lyaod  Adversely  for  Ihe  space  of  Mven  4 

•  yearS|  prcf^i^niMy  to  ihe'  oommene^menl  iff,  ihs  aud,  ibai 
then  the  phuatiff  could  not  reeoveff«    Doe  A  McCh^ 

.  ^  OrUhri^4kJ'a¥feU , ,.•..  ^ 

.'&.  T..J.  Ajsher^  on  28th  November,  sold  a  htof  land     • 

:  «'  i6  Jesse  H.  Stansell,  and  made  a  bond  £br  titlea. '  On     . 

2dth  September,  18S7,  Asher  made  his  deed  to  Stan- 

•  sell  for  the  lpt».and  Stansell,  in  October^  1857.  sold    , 
\, '  and  conveyed  to,defendaota.    Stansell  and  defeaoantfl^ 

\*  under  this  title,  took  and  held  posses^kin  of  the  lot^^. .« 
.' '  Henry  H.  MeGee^  oiv  the  9th  Januarj^  1^51|  sold  the 
same  lot  to  one  Banly  X3,  Tatum,  and  ^v^  his  bond  ' 

•  fcr .'titles.    Jlenry  H.  McQee  had  no  title  to  the  bnd, 
•   fbut  the  title  was  in  one  Dorcas  McQee,  the  widow .  '. 

•  and  heir-at-law  of  Thomas  McGee,  the  drawer  abd.   * 
' ;    grantee  of  aatd  Mala.  :  Donaa  H^^#4Ha  tMet>WMt 

V  of  thre;Ku)d:KJ^iiiia  tiq^  jiii  ^aO(Ai^«hrliaqvlflUy 


», 


•  •  •  ♦ 


)ld  aftl^vejred  ihl$  lot  to  Hertiy  H.  MeG«B;  vW  ; 
ad,  ia  ISftlt  «old  to  Tatum,  and  1m »  Heoiy  H«  .•    ' 
IcGee^  m  dd  October,  1858,  jold  and  oouveyed  tbe   « 
>t  to  Kmory  Hancock,  wlio  bnuoght  g^ineni  for  Uia-  ; 
covery  of  the  land  in  the  several  demises  of  DoroHi 
k'Gee,  Henry  H.  McGee,  and  biiBself.    The  Co^rt    x\  '• 
1  these  Acts,  charged,  in  effect,  that  no  recovery      .. 
nid  be  had  on  the  demise  from  Hancock,  as  the 
(d  to  him  was  made  adversely  to  the  posHessioo  of    •. 
e  defendants,  and  therefore  void ;  that  no  recovery    ' 
iild  be  had  oa  tlie  demise  from  Henry  H.  McGee, 
(tiutje  the  deed  to  him  inured  to  the  benefit  of^  and . 
ssed  the  title  to,  Hardy  Q,  Tatumilo  whom  \ie  bad,    , ' ; 
i  viously  sold  it,  and  therefore  there  was  no  title  ia    *  ^ 
rn  or  either  of  the  plaiutiffs  to  authorize  a  reoov-    {*  >' 
{,   This  charge  was  erroneous,  because  if  tlve  deed    .   ; 
>m  Henry  H.  McGee  to  Emory  Hancock  was  void    : 
account  of  its  being  adverse  to  the  possession  of 
fondants,  that  from   Dorcas  McGee  to, Henry  H,    •  •' 
'(lee,  was  equally  so,  whether  it  inured  id  his  o^na      :• 
icfit  or  to'  Tatum,  fer  whether  to  one  or  the  other,    *  \ 
IV  as  eqoally  adverse  to  the  possession  of  defendants, 
1  would  leave  the  title  in  Dorcas  McGee,  one 'of  ^ 
intifis'  lessors,  on  whose  demise  a  recorvery  might' 
had.     Ibiil  •    .    ' 

.  charge  to  the  jtiry,   predicated  on '. testimony  .^ 

ch  should  have  heen  excluded,  is  erroneous.    ToU 

n  rs^  Posey »..,.,.•••• ••••* «..«  W8 

is  error  in  the  presiding  Judge  to  ohargetbe  jury, 
/  a  vendor  is  bound  by  false  representations  made    ".  '^ 
lis  ag«nti  in  the  sale  of  a  negro,  unless  there  be.  • 
>t'  tiiai  the  vendor  bad  an  agent  in  soch  sale. 
i^e^y  vSLMlalock -« .*.w....« S76 

party  cannot  complain  of  the  charge  of  the  Court,    ' 
-ws  he  can  show  that  nnder  the  law  and  facts  of  .'    / 
'ase,  he  was  entitled  to  recover^  if  the  charge  had    ' ' 
been  given,  or  had  been  given^  as  he  desired  it. 
man  et  (tL,  t8»  Baun 390 

cliarge  wholly  unwarranted  by  the  evidence,  is'   .   ', 
leoiL?.    '  Johjison  V8  Blqch  &  Oobb..,.,,,^..., ',  396 

L^harge.pf  the  Ctourt,  consistent  ii^itli  the  law;  and  , 
of  the  ea^  fnmfehes  po^  ground  for  new*  trials  • 
e  li.  B.  v9f  SttlHna/n^  Oah<d....0..x^f.:.,.^.....f.i,  400 
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b^H«v«d  Amp' tK4  levffleiide  mt^  therd  was 

Ib0 We&fkiii  firfM  t0  imtiipott  iIm  Miitte  to  Glk«f Iobf-  * 
*    Urn  In  ^a*  r^Mmttbietift^  ttd  lh«  plakilMb  wem*    ' 

dammghA  hf  the  driay;  the  defimdme'  vw  liable'^ :  '  * 
\  .ffddf  ihs^i  ih^  (iuaffi msA  %bn^   -Ibid.*  •   *>* 

;.' ',  19.  It  IS  error  m  the  pi^esyucKng  Jodge^  td  charging  the  *   ' 
* ;.      jury  to  aasiime  tha(;  any  fact  in  dispute  between  the  / 
'  parties  has  been  proved*     Buttrmim  vs.  JaohGn.,<^n,^..^9 


•   * 


«» 


'.  *;  \.    •  CHARGE  OP  THE  OOUftT.  ■ 

;•  ,/  17,  It  fend  crn)r  for'tlicCcMirttorefttwadiairge  to  Ae  •' 
"**  .  '  Jury,  founded  up^n  An  assnmptlon  that  the  evideiife  '. 
.  •  ;  >  *.  '  does  notjiistify.    Rahton  tfg.  Field.:.. .— 4W 

;'1J8.  Wl^  the  Cbiirtia  asked  to  give  a  charge  lo  the])  ai7,^v 
inobn^istept  with  the  law  and  ^ota  of  the  eaae,  it  is  pot  . 
erropr  to  refuse  the'  cbaKjge. .  Cfldand  p».,  •Zove.*^...—  45$ 
10.  Jm  a  eaiito  reooyer  damegee  from  the  Slalt«  for  tha 
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'y  'eifOkpe  and  toea  ol  a  alavei  dbe  Court  cbiureed  th4  j  nrfi   • 
/^that  the  SM^  wa»  liable  to  tlie  oafotr  of  a  alajre  ior  »r 


*      • 


• 


•  ♦  • 


•  • 


pernrittiog  hitai  witboat  the  owneir^  aoihorfty^  to. 
travel. oft  thecara  of  the  State. Boadt  aj^  if  the.daM, 
hy  ihht  iaeans,  ese&ped  beyond  the  reac|}  of  tb^  owMf, 
.  be  bad  a  right  to  recover  the  provea  value  of  the  alare    .,  . 
.     at  the  time  of  the  escajpe,    Tiiat  when  the  nmrks  of  . 
.  .  the  African  race  were  discertiible  by  ordinary  observa-  • 
^  ..,tion^  the  conductors  or  agetita  of  the  road  were  bound 

*  ^.  .to  notice  them,  and  if  they  did  nat^  k  was  aocb  negW-^  *f 

Smce  aswoald  mal^  the  toad  liable.    Bat;  if  tbt'    ^ 
av^  bore  xiob^  af  the  distinctive  fealarei  ojr  umAM  <if  ' 
the  negfro,  Qr  so  liUieas  jbo.  escape  tbetfotiee  of  ad  oi^< ' 

*  •'  dinary  observer;  if,  even  in  th*  exehnse  of  proper -*< 

'  caution  and  diUgeno^ .  the  i^ent^  of  th^  road  ooiud  not    i^  * 
*  *  have  detected  an V  .  of  the  mai;)^  of  ihfi  wgrOf  *  th^  j  * 
•  there  was  no  such  negligence  as  woujdntak^.  tberpad  <«   • 

,  •    Iiahle  :^'    Held^  that  uie.ch^ge  ^aa  right.  WcMa»  &  .  . 

,  ,*   ITaSacetw.  SpyJloch:. ..,..:.••.•>;;..*  ..y.i488 

.  20.  In  a  detailed  statement  of  fa^tSi  made  by  tbe..C!^Brt    /  / 
^^   to  th6  jury,  in  the  hypothesis  on  which  he  reited  the. 
law  as  ap{(Iioable  thereto,  in  the  char^  given,  one 
• ' .  vi^wbf  tli6y9asetiponthee^etft%  wbidi  iiia«ll  tm^   '  * 
*     Mrtaot  to  the  defehdant>  wtfs  entifely  ^omttied :  JSitf,  ^ 
' '  flbat  thia  wfts  errar. '  Obor^t.  K%afllW0:.../..h.;.^.:.4/4l& 


index;  .       721" 

•  •  • 

lis  charge  to  the  jury,  to  sura  up  the  facts  lu  the  '   . 
)f  by  way  of  hypothesis  or  otherwise,  yet  if  he  un- 
akes  to  do  so,  he  must  include  all  that  might  be 
ortant  to  the  defenoe.    Ibid.  '.i 

grant  issues  to  W.,  pursuant  to  a  special  Act  of* 
Legislature,  for  a  lot  of  land   in  this  State.     In 
ion  to  that  grant  the  Court  instructs  the  jury/ 
it  if  the  plaintiff  had  procured   the  grant  to  be        <' 
id  by  false  and  fraudulent  representations  to  the 
Qral  Assembly  and  the  Governor,  he  was  not  en- 
1  to  recover  of  a  party  who  had  no  notice  of  the  •' 
eedines:"    Seld^  that  under  the.  evidence  in  the    i    ^^ 
in  which  it  was  given,  the  charge  was  erroneous.  .. 
ia7ii8(yn  V8.  Matthews 624 

charge  of  the  presiding  Judge,  in  aooovdance  with 
aw  ajid  £ict8  of  the  case,  is  not  erroneous.  Mob- 
i  Haghey  vs.  Harris 642 

is  proper  for  the  Court,  in  charging  the  jury,  to 
t  them  to  disregard  all  outside  considerations,  and 
tormine  the  case  by  the  proof  alone,    Monday  {a        »* 
)  vs.  The  Stale. 672 

nse  and  Legatsyy  4/   VolutiJUiTy  conveyance^  1,  2. 

CHARITY.  ..» 

lie  charity  can  successfully  assert  an  equity, 
-it  a  plain  legal  right  of  a  private  individuaL 

jxon  V8f  Harrison •..*  480 

ise  and  Legacy,  4. 

CHARTER. 

*iber  for  stock  in  a  corporation  with  an  nnoon- 
al  charter,  will  not  be  permitted,  in  asnit  against 
y  the  oorporation  for  the  recovery  of  installmenlts 

stock  Subscription,  to  inquire  into^  and  contest 
lidity  of  the  charter,  or  the  right  of  the  corpo- 

to  its  nsC;  although  he  may,  to  the  legality  and 
y  of  his  individual  subscription.  Jrood  vs.  C, 
'i.  H.  Co 273 

CLAIM  A]SfD  CLAIM  LAWa 

r  the  Attachment  Act  of  1856,  claims  for  prop* 
vied  on  by  attachment^  may  be  n^ade  pending 

j^  xxxn — 46, 


*• 


722  tNDEl. 
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• 

the  f^ttachmenty  and  in  that  case  the  claim  bon^  mu»ft 
be  msi^a  payable  to  the  plaintiff  in  attachment.  jSen- 
tonva.  3eii8on8....^ , « 354 

2.  If  a  claim,  interposed  pending  an  Attachment,  be  dia-^ 
miased  for  irregularity,  such  diamissal  is  no  bar  to 
another  claimi  afber  judgment  on   the' attachment. . 
Ibid. 

3.  When  a  claim  for  property  attached  is  not  interposed 
until  after,  Hidgment  on  the  attachment,  the  claim 
bond  should  be  made  payable  tothe  sheriff,  as  in  other  . 
claku  caaes.    Ibid,:    . 

« 

4.  C.  sold  to  6.  a  lot  of  land,  and  took  a  negotiable 

Eromissory  note  for  the  purchftse-money,  giving  to  S. 
is  bond  for  titles.  C.  sold  the  note  for  a  valuable  con- 
.  sideration,  and  without  recourse  on  himself,  to  F«  and 
L.     After  the  transfer  of  the  note,  a  judgment  was  ren^ 
•  dered  against  C,  which  was  li vied  on  the  land :    Hddf 
that  the  land  was  not  subject  to  the   lien  of  the  judg- 
ment.    McGregor  &  Matthis  r»,  McMhis  &  Shidton....  417 

6.  Wher^  the  titles  to  land  vests  in   the  defendants  in 
t  fi.fa,,  sub^uent  to  the  judgment  from  which  the  fi. 
fa,  issued,  the  lands  are  subject  to  the  lien  of  such  judg-  ^ 

mentw     Ralston  vs.  Field 453 

• 

6.  Certain  lands  were  levied  on  as  the  property  of  K.,  to 
which  C.  interposed  a  claim.  Pending  the  claim  the 
landff  wfcre  sold  at  sheriff's  sale  as  the  property  of  C, 

,.  ^nd^R.  became  the  purchaser.  The  claim  of  C.  \vas 
withdrawn,  and  R.  interposed  his  claim  :  Held^  that 
R.  having  purchased  the  land  pending  a  levy  and 
claim,  was  chargable  with  notice  of  any  fraud  that 
may  have  characterized  th^  transfer  of  the  land  from 
K.  to  Cs,  the  claim  to  which  was  then  pending.  Ibid, 

7.  Where  a  defendant  in  fi.fa,  has  a  bond  for  titles  to  land,  / 
and  has  paid  the  purchase-money,  the  land  is  sulject  ' 
to  the  lien  of  judgments  against  him.     Ibid. 

COLOR  OF  TITLE. 

A  sheriff's  deed  is  admissible  in  evidence  as  color  oj  iHk, 
,    without  the  execution  under  which  the  property  was 
sold,  and  without  any  evidence  a^unting  for  its  ab- 
sence«     Hester  et  ai,  vs.  Coats 448 

See  I^eotment,  1,  2,  5. 
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OONOEALED  WEAPONS.      ' 

1   ••  • 

^eR, Charge  of  the  Court,  7.;  Criminal  La,w,  1. 

CONDITIONAL  SALE, 

Mc.  having  to  raise  money  to  complete  hi6  education, . 
made  a  bill  of  sale  to  hU  uncle,  W.,  of  a  negro  boy, 
who  advanced  him  $600  00  on  account  of  the  same, 
and  agreed)  upon  ita  re-payment,  to  re-convey  the 
negro  to  him,.  Mc;  and  that  io  the  meantime  the  ser*  .' 
vices  of  the  negro  should  stand  in  place  of  the  interest*:   ' 
Hdi^  this  was  a  conditional  sale,  and  that  tinder  the 

.    particular  circura.stfince8,  of  this  case,  five  years  was       V 
not  an  unreasonable  time  within  which  to  call  for  a 
reconveyance.     WaieT%Miz  Cleland 633 

CONDITIONS. 

•  »  *    ^ 

See  Charier,  Deeds,  8,20;  Judgment, A)  Verdid,  l4. 

CONSIDERATION. 

See  Chtttrdctf  1 ;  Deeds,  3,  6 ;  Promissory  Notes,  2,  4  j 
Separate  Estate,  1 ;  Statute  of  Frauds. 

CONTINUANCE. 

1,  Where  a  motion  is  made  for  a  continuance,  whidlvis 
denied  by  the  Court,  and  afterwards  the  witness  comcis 
into  Coart  and  testifies  in  the  ca^e,  the  refusal  to  con«> 
tinue*  is  no  ground  for  a  new  trial.  Little  vs.  Chr* 
michdel * 406 

i,  A  continuance  will  not  be  allowed  on  account  of  the 
absence  of  papers,  etc.,  caused  by  change  of  counsel, 
or  the  neglect  of  the  client  to  attend  to  his  case.    . 
Oomptonvs.  Cas^ada ♦  428 

3«  Upon  a  motion  for  &  continuance,  it  appeared  that  . 
the  party  was  in  bed  siok,  and  therefore  unable  to  bo  , 
present  at  the  trial.     His  attorney  also  stated  that  he 
could  not  go  to  trial  safely  without  the  presence  and 
aid  of  his  client:  Held,  tnat  the  continuance  should 
have  been  allowed.     Connell  &  Long  vs.  Shgrpe 444 

4.  The  prevalence  of  public  excitement  against  the  ao-    - 
cused,  in  the  county*  where  the  act  was  committed, 
'added  to  other  causes  which  migb^  be  deemed  insbffl*  • 


.      m  lEffDEX. 

oient  iii  tfaem^lr^d^  maf  well  turn  the  acsale  in  favor 
of  amotion  for  a  oontinuaace.    Maddoxvs.  The  StcUe.  5^1 

6.  It  is  the  duty  of  this  Court  to  see  that  th^  trial  of  a 
'  criminal  case  shall  not  be  precipitated  whilst  the 
.   principles  of  justice  require  a  postponetaent     The 

continuances  asked  for  in  this  case  should  have  been 

grahted^     Ibid.  .  ' 

CONTRACT. 

1.  An  executory  contract,' fbttnded  oil  IK)  consideration — 

•  either  good  or  VftluabH-^s  nude  pad,  and  cannot  be.    ' 

*  enforced.-  Howe  f>9.  Bryant...  *^- 235 

.2,  A  bartv  who  has  contracted  with 'another  to  do  a 
,  particular  thing;  upon  the  happening. of  a  <^riain] 
*  ^eVenty  is' bound,  when  that  event  happens  within  hie  ' 
knowledge,  to  do  the  thing  contra.^'ted  to  be  done, 
without  notice  or  order  from  the  other  part;y — unless 
such « notice  or  demand  be  required  by  •the  express 
stipulation,  or  the  peculiar  nature  of  the  contract 
And  where  the  event  to  happen  is  the  judgment  of  a 
Oouft  in  a  case  in  which  the  person  contracting  to  do 
the  thing  was  a  party,  the  Court  will  presume  his 
knowledge  of  the  judgment.   'Jones  vs.  Horion  el  al..  245 

?.  The  charter  of  the  Coosa  and  Chattooga  River  Rail- 
.  *  road  Company  provide, that^^'n^o  sabscription  (for 
stock  in  such  company)  shall  be  received  and  allowed, 
unleBsItbere  ^hali  be  paid  in  to  theComnissionerSi  at 
the.tifne  <^  such  subscription,  the  sum  of  five  dollari  •' 
on  eanh  shire  sobscribed/'  In  a  sdit  by  the  corpora^*  - 
tion  against  one  of  the  subscribers  for  stook,  for  install*  - 

Clients,  on  hia  subscription,  who  had  .not  paid  in  the  * 
five  dollar^  a  share  at  the  time  of  subscribing:    Mddf  ^ 
that  such  subscription  wafi  void,  and  coum  not' be 
enforced,  although  the  BnhscribQr  had  promised  to  pay    ,. 

p(t|xe  inatallments  as  called   for — had  attended   and  • 
voted  as  a  stockholder  in  meetings  of  the  stockholders 
in  daid  company.     Wood  vs.  C&C.  R.  R  Oo ^73^ 

-  See  CKcarler;  Fraud;  Fraud,  SiaitUe  qf;  jS^arate  JBeUde. 

•  "     i  .    coirvEyAifCEw 

y.'ifo  particular  form  of  words  is  necessary  to  make  a 
oonvejanne;  «o  that  the  words  used  indicate  an  ini^*  ' 
tioqto  con^ejr  it,  ii^-  aufficieot.*.   ^edlt  EBce^ttt&r^  dA^  •  * 

vs.  11fnlb^0i9d  m/€^^^^^  :;.......,.  170 


iNDEx;  . 


72^ 


suirie^  of  aasignmeaty  bat  %he  intetitfon  to  lAake-snoh^'* 
asBigotoeot  -mast  appear  clearly   and  indispiitably.   »    . 
WUleox(mt9.  Morrison... ...;.^.. .«./.  480 

See  Trusts  and  Trasiees  4. 


COSTS. 


.7 


I  •! 


1.  Tke  Dalfon  and  Gadsden  Bailroad  is  located  in  Flojtf  <  ^  * 
coiinty,  and  lands  ha ve. been  ceded  to  H  fbr  that  par*  (  ^ 
pose.'  A  number  of  its' stockholders,  andoneef  ita'  < 
direotorB)  reside  in  Floyd  county,  but  its  principai'<: 
office  for  the transaotfoo  of  bnsinees  is  loeated  in  'Whit-"  * 
field  county.  The  company  brings  snif  m  Floyd  8a* ' '• 
perknr  Coart,  against  am  of  thesahsoribevs  to  itastoek^ '  • 
to  jreonver  his  sabseription,  and  the  aait  is  dismissed  ^ 
by  the  attoruey  fbr  die  plainiiff :    Mdd^  that  the  oodtw'  ^^     ^ 

'.  pany«ifi  a  tum-^emdent  of  Floyd  county,  and  its  at^'' 
toraeya  are  liable  foir  the  costs  of  the.  case«   ,JioS8  v«o*    /* 
Jtiiarwy  &  ScoU-*'^^ v—v ..•.vv.^•...^^*^8i 

• 

2»  .'Under  thfe  orgaoic  law  of  this  Courts  the. costs  of  the-'' 
trial  of  a  cause  may  be  a^udg^d  against  either,  party^     y^ 
without  respect  to  thea&maoee  or  reversal  of^tba 
judgment  o^,  the  CTourt  below^'  as  may  be  consistjBpt 
with  thelaw  and  justice  of  the  case.    Loyd  vs.  Hich"s  499  ' 


COURT  OF  ORDINARY. 
See  AdfnimsiraiiM  1. 

CRIMINAL  liAW. 


'/  .r 


»  « 


1.  If  oae,  in  havihg  ahd  carrying  about  his  person,'  any  '- 
of  the  weapons  desi^ated  by  the  Act  of  th6  19th  of '' 
Jamiaty^l852,  aa  ^deadly   weapons/' -  shall  have  and 
carry  it  in  such  an  open  manner  that  6tbers,  with  ' 
wb<^  fa«  mareotne  in  ^tact,  am  Bee  and  km/w  thai  :    ' 
it  is  a  pistol^  or  other  weapon,  he  will  not  be  guilty  of  /    r^ 
^  violation  of .  that  Act,  although  some  part  of  the 
weapon  may  be  concealed  from  view.     Stbckdale  v$,^ 
Tht  States : :..... 22» 

2.  If  the  recognisance  recites  the  offense  substantially  for,  ^ 
*    which  the  offender  is  arrested,  .it  \s  noi;  necessary  t^ 

designate  it  by  name.     Hampton'  fs.  JB^ow^,    uov^ 
^erTiOTfde., ^ » 251: 


3.  TkeJact  th%i  lR.'.tepreBeat  umd  aatiata  ia  tbe^teberin^ 

of  A  aloleu  Iiog<-*at  th^  re<]fiie8t  apd  hy  ^he-  direction 

.    of  aDother,  at  trhose  houee  the  butchering  is  done,  lie 

I  r  not  knowing  that  %\^  hog  13  stoleD--*mnot  aufficient  to 

.  warrant  a  convictioo  of  R.  forsiqpplelaitoeny^  especial*    ,,  ' 

\j  when  the  owner  conies  up  during  the  time,  sees  the 

hog,  and  makes  no  objection,  nor  laya  any  claim  to  the 

animal.    BobertBon  vs.  The  State 424 

*  4.  On  tb)e  trial  of  I.,  an  infant  of  the  age  of  f0nHeen 
^  ]rear»,  for  the.murder  of  Norton^  the  proof  ahbwed  that  •     • 
tht  deiaeaaed  and  the  father  of  the  accused,  vr^e  en-  . 
gagiodina  common  fist  fight,  no-  weapon^  being  osed 
on  either  aide,  and  while  a  person,  the  brotber*ia*law  * 
of  iJ:ie  aocused^  w^  in  theact  of  separating  the  parties^  • 
thaa4wuaed  shot^down  the  deceased  withoatiatoy  appa^ -.* 
Tedit  neoesdity :    Jteldy  that  these  facts  were  safficieDt 
Xo^ustaio  ih«  Vqrdiet.of  voluntary  .manslaughter  rea- 
dcatxl  by  the  jury. .  Ifbyttk  TheSiojte...,.*:^ .^i.496 

6.  The  facts  of  this  case  discussed,  with  reference  to  their 
"^  bearing  on  the  questions  decided.  '  Maddox  vs.  The 
BtaU... I-.* i *.v 581 

BtQ' Arrest;  Assault  toUh  intent  to  murder ;  Chanffe  of 
the  Oourtj  7,  20,  21 ;  Omtin'oanei,  4, 5 ; '  Indictment^ 
.  ^  ,     Jurif  ewi  Jyror^,  2,  4/  Reooghizdnce ;  Bobbery. 

DAMAGES. 

1.  "Where  a  warrantor  of  the  title  of  land  is  notified  of  • 
the  pendency  of  an  action  brought  to  evict  his  vendee^-  -  * 
and  he  fails  to  make  the  necessary  proof  to  protect 
the  title,  he  is  liablci  upon  an  action  of  covenant,  for 

a  breach  of  his  warranty,  for  the  purchase-money  and 
interest  sand  oosts  of  the  caae;  and.  the  faihire  of  the      i 
vend^  to  produce  a  deed  will  not  excuse  him  if  ha 
coold.have.supcessfully  defended,  the  action  without 
.    the  deed,  aad  the  deed  itself  would  not  have  availed*    * 
without  thid  additional  proof.     Wimberlyvs.  OolUtr.*'  IS 

« 

2.  The  damages,  in  this  case,  afe  no^  excessive.     lAtili  ' 

•   vs.  Oarmokad.: ....!.... 406 

$$  Where  a  verdict  is  for  a  less  sum  than  the  plaintifi^  * 
was  entitled  to  tender  the  facts  of  the  case,  the  defend* 
4uit  has  M  legal  ground  to  complaih  of  it.     Ibid. 

Seeifeojl/  Warrantjf^  l^B.  .    •. 
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DEABLr  WEAPONS. 

I  ^  •  •  •        '        • 

8e^  Charge  qf  AeOouti,  7;  Q-iminal  LaWf  1.  •,    ,    \ 

DEBTOR  AND  CBEDITQE. 

1.  When  *  there^  are  several  items  of  indebtedness,  the  ' 
debtor  has  the  right  to  make'  the  application  of  payy  ' 
mejQt;  and  fkiKngtoi  do  so^  the  right  devolves  upon 
the   creditor  to  appropriate  the  payments.    Home 

M.  Planters  Bank. : .,,.. '    1 

2.  A  proceeding  by  a  creditoir  fo'coHect  his  debt  by' 
attachment,  do€s  not  make  the  debt  a  statutory  liar* 
bility.  'Fare  t«  Mafume i *. 263 

DECEIT. 

1.  A  partf  who  sells  a  negro,  represeifting  her  to  be  - 
soand,  will  not  be  charged  with  damages,  nhless  It 
appear  that  thi^  representationa\wei«  false^  wilhin  the  ' 
knowledge  of  the  party  makine  t(iem;  or  that  tl>e>  . 
representations  were  made  recklessly,  with  sin  inten-  •  ' 
tion  tO' deceive  the  porch^aer.  Wooteo,  &  OooUby  n^-' 
Callahan , ^....  ^2 

2,  Representations  that  a  negro  is  sound,  if  honestly 
made,  and  believed  to  be  trod  by  the  party  miaking 
them, though  not  true  j.n  fact/do  npt  furniah  aground,     ^ 
of  action/    Ibid. 


•'  "V 


3.  To  sustain  an  action  for  deoeit,  it  is  indispensable  that.  . 
a  mnerUer  be  both  alleged  and  proved.    Ibid.  % 

4.  H.  exhibited  a  mule  to  M.  a  puiHsha^r,  and  repre^  * 
seated,  at  that  time,  that  the  mule  was  a  sound  and  - 
good  muleJn  alt  respects,  the  owner  knowing,  at  the  ' 
time,'that-his  representation  was  false,  and  afterward^  * 
on  the  same  day,  exposed  the  mule  to  sale  at  auction^ 
in  open  market,  at  which  sale'M.  attended,,  and  bought 
the  mul^". solely  on  the  faith  of  the  representations  of 
H.,  the  vendor,'  as  ta  ite  soundness :   Held,  that  H.  ji& . 
liable  to  the  purchaser  for  the  value  of.  the  mulef  ii>  - 
ca^e  it  should,  subsequently  die  from  a  disease  that  the  • 
vendor  knew  existed  in  the  mule  at  or  previous  tq^tbe  • 
sale,  althoagh  the  vendor^  when  th^mule  was  put  up. 
;at  auction,  gave  notice  t))at  he  would  not  warrant  or 

fuahinty  the  mulein  any  respecf;,  that  the  purchaser 
ought  Hit  his  own  Hsl^  ifetc    Hoi^ris  va.  UuUl'M  ...:.  704 


,728  ijmsjs. 

« 

'  DEED  QF  GIFT., . 

I,  , 

1.  The  plaintiffs  were  the  co-heirs  or  distribatees^  and 
thoir  fepresentatives  of  th^  grkntor^  who  had  died 
leaving  no  children :  Held,  tnat  the  paper  was  argift 
by  the  grantor  to  those  persons,  who,  like  him^f, 
wer«  heirs  to  his  father,  reserving  a.  life-estate  in  the 
property  himself;  the  estate  created^  subject  to  be 
defeatea  bj  the  deatd  of  grantor  leaving,  at  his  death, 
childor  children  surviving  him.  '£(iR,JEx'r,vs.  TTo/-   * 

1    face  and  wife ...* ' ^ 170 

2.  When  a  deed  of  srifl  contains  g][^ntees  so  designated*    . 
or  plainly  referred  to  as  to  be  easily  ascertained,  a 

'   K  .®?'^j^c^  matter,  and  a  time  when  the  gift  is  to  take 
;   eiBTect,  there  is  sufficient  certainty  to  require  the  Conrt 
to  give  it  effect.     Ibid.  . 

2.  A  gift,  although  voluntary,  is  good,  and  may  be  en- 
fore^  if  itr  ia^an  exeputed.and  iiot  a  mere  ezecntoiy. 
one,  ,  JbuL   ,    . 

4.  D.,  by  a  deed  of  gift  conveyed  to  Y.  imd  her  son,  the 

absolute  title  to  a  negro  girt  slav^  reserving  to  htm« 

self  the  right  of  reroking  the  deed  of  gift :  Held^ 

that  the  reservation  was  void,  and  that  D«  could  not 

i '/revoke  the  gift..    Daniel  v9*  Veal 589 

1.  If  A  and  B,  being  grand-mother  and  father  of  C. 
eontribute  to  furnish  tne  consideration  of  the  purchase 

'  of  a  trSLCt  of  land,  (A  paying  mob^and  B  giving  bis 
notes,)  for  C,  an  infant,  Und  the  deed  be  executed  to 
C,  it  will  be  a  good  conveyance'  to  himi  and  in  iho 
absence  of.  fraud,  be  will  hold  the  land  against  a  sab-- 
sequent  purcha^.  at  sheriff's  sale,  under  a  judgment 
•  against  £,  founded  oo  said  Aotea.  Jioe  &  McVwgM 
V8.  Docy  ex  cZqa.— /ncin .; ,. ^.    39 

2.  A  sheriff's  deed  being  offered  in  evidence,  witbont 
the  production  of  the  execution  under  which  the  sale 
WW  made,  or  of  any  exempIHIcation  of  the  judgment, 
bnt  it  appearing  that  gteat  diligence  bad  been  shown 
to-  procure  both :  HeUly  that  the  deed  was  properly 
aditaitted  in  eyid^nde^  under  £ke  otreumstaneeS)  upoa 
th^-  faith  of  itB  own  recitals.  Boatright  ei  oL,  v$.  ' 
Jffein  of  Porter:....: ......;...: 130 

3.^. Uiider  the  .Act  of  176^  entitled  'fAn  Act ;«  suppress  , 
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otteries,  aud  to  prevent  other  exoeseive  and  deceitful  *;. 
gaming/',  a  deed  made  in  consideratioa  of  money  wou  . 
)y  uulawful  gaming^  vests  ao  title  in  the  grantee,  but/ . 
he  title. passes  at  once  to  the  next  of  Kin  of  the 
grantor.    Jbiil.     \  '  :.,.,. 

In  an  actioA  of  •ejeetioentx  if  th^  ptaintiff  rely  upon:  < 
.  sheriff's  deed>  which  is  junior  to  a  d^ed  from  tbe»i 
lefendant  in  execution,  put  in  evidence  by  the  defend-  . 
;ut,  he  must  show  afficniatlvely,  that  the  lien  of  the 
udgraent  under  which  the  sheriff  sold,  attached  prior 
0  the  conveyance  of  the  de^dant  in  ^xeoiiti<Hi,  under    ' .' 
vhich  the  opposite  party  claims.'    Ibid.  ^   • 

rhe  sole  subscribing  \Vitness  to  a  deed,  or  other  i^-  . 
trumeat  of  writing,  being  dead,  proof  that  the  sub- 
cripl]oa.of  his  name  is  his  genuine  handwriting  and 
i^nature,  is  sufficient  to  admit  the  paper  in  evidence. 
loward  d  al,y  vs.  Snelling « 195 

4l  recital  in  a  bill  of  sale,  or  other  muniment  of  title,  '    . 
f  a  pecuniary,  consideration,  paid  by  thie  vendee  to.     » 
le   veAdor,  for  the  property  sold,  is   uo  evidence   ' 
gainst  a  pa?ty  claiming  under  the  vendor  by  a  prior . / 
^nveyaiKJe  of  the  same  property.     Ibid, 

Jnder  the  Act  of  1821,  a  deed*  is  presnmed  to  con-' 
cy  a  fee  simple,  unless  the  oontrary.  appe^  by  proof. 
?al^Um.vg.  field.*.. J.....W :.> ..v i.  45S( 

i  granted  certatp  lands  to 'trustees  for  tlie  use  of  the  .* 
laptist  denomination  of  Georgia,  id  be  used  and  o^cu- 
icd  for  the  pubUo  worship  of  Almighty  God,*  and*     \ 
ttached  to  the  deed  a  condition^  that  whenever  cer- . 
lin  spQoified<  artiokft  of  religious  faith,  then  held'b$r  * 
le  Church,  should  be  changed,  or  the  propjerty  should  .' 
3  used  for  any  oth^  -purpose  than  that  before  ex- ; 
reused,  the  grantor,  his  heirs  or  legal  representatives, ' 
igbt  re^^nter  and  possess  and  enjoy  the  land  as  if*. 
le  deed  bad  never  been  made; '  Hdd,  th^t  the  ood<-  : 
ition  was  lawful,  and  the  grantor  had  a  perfect  right  .• 
»  attach  it  to  fats  grant  of*  the  lands. '  .  Wilooxon  vs.  *• 
larriaark.....^... i^.ABO 

Whether  a  paper  be  a  Vill  or  a  deed,  depends  npbtt  • 
s  effect  and  operation,  to  be  detet-naihed  by  its  owti* 
rms.  -  Daniel  vs.  Veal,. ..I J....  689 

If,  from  th0  terms  of  the  ipstrum^t  it  appear  that.  • 
le  donor,  intended  that  the  title  to  the  property  . 
iecified,.sh9a.ldL  xa0iaia.ia  Ipiim  tiadl  jij^d^U^^.g^i^'; 
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tlieitt  pa^' to  the  doDee,  it  19  ^  testanfetifarry  pap«r^ 
whatevel*  bd  its  fdrm.     If,  on  the'contriry,  the  terms 
of  the  instniment  elearly  indicab  nn  ittieatioti  that, 
the  title  shall  pass  eo  insthnii  tiiat  it  is  executed,  it  i^ 
a  deed  notwithstanding  the  enjoyment  be  postponed :  • 
Fhftidedj  tlie  essefitis^  requisites  of  a  deed  be  noi*   * 

laoking.    lUdi    -         ' 

I-  .  . , 

*  DEEDS.  - 

11.  Wlxen  clauaes,  in  deeds  and  oth^  jnstcatn^nts  intG^ 
tnvo8,  are  repugnant  and  ioooDipatibie,  the^  earlier  pre«  . 
vails,  unless  the  inconsistency  be  so  great  as  to  avoid 
%      the  rnstruBient  for  unt^ei^tainty.     Daniel  vs.  Veal 589 

;  See  Charge,  c^  the  Court,  8>  Convey ancCf  Deed'<\f  €Hfl^ 
Guardian  and  Ward,  3, 4 ;.  liegidratiw.  • 

'[  DEVISE  AND  LEQACY, . 

1.  Where  a  testates*,,  by  his  iy'l^  ^^^^t^  that  certain* 
property  bequeathed  by  hiin  shall  be  divided  intb  four 
shares,  and  further  dirbctdj  that  one  of  these  shares 
shall  be  Vested  in,  "kind  become  the  property  of  J,  N. 

VI  ^  in  trust  for  testaior^B  daughter,  F«  W^.;.aiid   '^Aer.    V 
heir$^  bom  and  to  be  barny'    Heidi  that«*the  beiquest 
'    vested  in  the  (laughter  a  life-estate  in  ibe  property, 
wit^  remainder  to  ber   children^ .  whagaocver  hoxo, 
Wopdruff  ra.  Woodruff.....,^.,..,,/., 858 

2.  A  testator;  by  his  will,  gav«  to  d^rtain  of  his  chiMreii/ 
specific  and  definite  pecuniary  legacte»-^by  tke  third  v 
heoabe  gave  to  one  of  his  sons, '''  one  equal  share  of 
Vbitever  ptoper^^  real  or  personal)  remains,"  itter 
he  had  given  and  bequeathed  the  property  istated  kx  ^ 
eaoH  separate  item  to  each  indivlduiA  eh{Id-^by>  the  ' 
ISAh  item,  he  gave  to  tee  of  his  daughtera  and  ber* 
bodily  heirsy  **  a  full  share  of  "vi^hatever  property  re* 
mains,''  afVer  what  was  epecifioally  beqiieathed-^-^nd 
by  the  eleveirlb  itean,  he  gave  to  another  oiie  of  his 

/  iBOnSj  '' one-fourth,  of  asliare  of  the  property  remain^'  - 
ing  after  each  child  shall  have  ^received  the  amount*    .: 
specified  in  each  separa|;6  item:"    Steld^  ti^at  paiol/ 
evidence  of  the  verbal  declarations  oC  the  t^tator  are  - 
inadmissible  to  prove  what  he  meant  by  the  ^vord 
'^  share''  19  the  third,  fifth  and  eleVeufh  items  of  his 
will }    J^Hd,  ako,  that  that  part  of  the  Wfn-which'at- . 
C^mj^t«r  disjp6»e'of  ebei«dBl(hie-bf  tuMt^n  esUite 


« 

ling  after  paymeofe  of  the  speoific  legaci^y.^wafl- 
lor  uncertainty,   and  that  as  to  9uch  reskhie  the*     - 
tor  died  lotestate.     Armistead  vs.  Armistead,.,***  t9t 

^<racy  failiif^,  either  by  lapse  6r  because  void  at ' 
falla  into  the  residiiam  and  passes  t6  the  resrda-  ' 
lejratee,  and  not  to  thq  next  of  kin.     JTft/'dL  et  ai^      ' 
Mltchett .:.: ...; ...:.:.,  )^23- 

tator,  by  his  last  will,  directed  that  his  executore 
st  §2,000  00,  and  that  the  iucorne  of  the  same  be'  . 
itted  annually  to  the   trustee  of  the   l^raithwaite     » 
)()!,  in  the  parish   of  Ripon,  and  county  of  York/  "^ 
'ngland,  said  trustee  to  be  elected  trieniaUy  by  the 
nts  and  guardians  of  the  children  legally  entitled  '.* 
be  use  of  the  school-     The  legal  title  to  said  school  . 
in  John'B.  BIrthwhistle  and  Margaret  Thamber- 
,  as  trustees,  under  decree  in  Chancery,   and  the  ^ 
Is  under  which  the  gharity  was  qriginally  founded.      ,- 
ler  the  deed  of  endowment  these  trustees  could  ap-  *     \ 
it  and.  remove  the  teacher  of  the  school  at  pleasui*e^  \ 
select  tliree  poor  children  annually,  to   have  the  , 
(fit  of  sUid  sshool,  etc.     The  will  of  testator  pro-  ^* . 
ed  that  the  trustee  elected  to  take  the  income  oi  his  ' 
lust,  ghouM   haV6  a  voice  in  the  selection  of  the  * 
•her,  and  have  the  privilege  of  admitting  to  the  use     •  " 
he  school  ten  poor  scholars,  etc.     After  the  bequest 
t  made  known  to  the  trustees  in  ^England,  they  calM  . 
i  meeting  of  the  persons  entitled  to  the  use  of  the 
ool,  foir  the  purpose  of  electing  a  trustee  to  receive  *    ^ 
i  bequfai,  and  to  apply  it  according  to  the  direct-  * 
18  of  tlie  willf  eto.    One  of  the  trustees  haviog  the .  r* 
il  title;  to-wit;   John    Barton   Birthwhistl^,  was       ;. 
ted  such  trustee,  whp  accepted  the  office,*  agreeing, 
the  receipt  of  the  bequest,  to  apply  and  administer   ; 
same  for  the  uses  artd  purposes  set  forth  and  pon-  '. 
led  in  the  will  of  testator.     The  heir-at-law  filed  a     • 
I  against  said  executoi*  to  pay  over  said  bequest,  pn 
:  f^round  of  its  uncertainty  and  the  impossibility  of       • 
rying  tho  same  .into  effect,  because  ther  bequest  waa  '«     * 
mgnaot  tatfae  provisions  and  condition  of  the  foun^  *  , 
a  of  said  aobool.etc.     To  this  bill  Joba   B^Birtb- 
listic  and  Margaret  ChamberlaiQ>a8  truBteoB^  were   ;' 
L(1e  parties  defendants :     Hdd,  ,    • 
liat  it  was  no  error  in  the  Court  to  allow  such  por- 
ns  of  the  aoswifera  of  the  trustees  ae  $e{  up  the  al- 
native  right  of  said  trustees,  of  John   B.  Birth- 
iistle,  as  tfuatu^  wi^  ib^.f zkib^A'jretpmd  to  sup- 


•     • 


^  XtTOEX.. 

poiiiflg  thai  title^  to  be  read  to  tfie^jiii^  ^  a  p*tof  » 
tb^ {ileadiBg.  t.    .  .   ..<     .  -i 

3* .There  U  no  firror  in  tbe ifefusal  of  the  Cooct  to- give& 
charge  requested  when  no  iiynry  result^  to  ^^  P^^    • 
'making  the  request,  iin  Qo;2se<meppe  of  such  refu^/    . 
Z.  It  is  no.t  ^  ;good  reaaon  to  deprjive  th#  J^raiUi.wa^tQ  ^ 
;  \icbool  of  the  benefit  of  the  bequest  in  its  favor,  that  .. 

'  the  trusteed  violate  their  duty.                     *  .    .  « 
4.  AllJiougli  th^  conditions  imposed  by  the  testator  in  hi^' 
^  bequest  aire  a  little  inconsistent  with  the  orijginal  cbari-  ^  f 
'ty^  th^y  are  Qot  sOrepugnanl;  thereto  as  toae(eat  any^ 
ofthe  intentions  of  the  orfglnal  founders,  and  the  tVu9^  . 
-  te^  having  agreed  to  accept  tke  bequest  as  made,  which  ' 
they  were  not  bouck!  to  d6,  but  tni^fit  have  rejected  it,  ' 
whei^  the  heir-at-Iaw.  would,  have  (akeq,  they  are  , 
bound.  16. adhere  strictly  to  tlifi  trusty  and  a  Court  of  * 
Chancery  will  not  disturb  it.  '.     ^ 

6.  The  charity,  and  the  beneficiaries  'thereof,*  betng  in* 
•   England,  it  was  proper  for  .the  Court  to  direct  the/, 
whole  fund  to  I^  t^nsferred  to  the  trnsteea  in  ^og* 
land,  to  be  there  invested  for  a  p;*oper  ^eontion  of  Uxe 
intentions  0^  the  testator.    SilcogSf  etm,  vs^  Harper,- 
etal » V. ......  m 

See  JEgpiUy  26.  ■>      ,    .      . 


DI8CLAIMBR. 


il 


»•• 


1.  So  Itm?  B.  n«^oh«.Js  mjand  b^  it,- «  psrbf  who  li» 

disclaimed  th»  oiri^rshipr  of  pr(qierty  may  retract  the  * 
diadaimer  and  assert  hh  title.     Friih^vsi  8Uet....y.,i.  iB65 

*  •  •  f 

2.  If  a  party  who  has  qpce  disclaimed  the  owncrsh^  of 
property,  afterward  assert  his  title,  and  warns  another  "^ 
not  td  buy  it,  and  the  latter,  with  a  knowledge  that}  . .' 
the  a§dexti6n  of  title  and  warning  Avere  subseauent  to    , 
the  disclaimer,  buys  the  property,  he  act^  in  bis  own  , . 

wrong.    Ibid.     .      . 

•  «  »  • 

S.  I^.oo  the  other. band,  the  diselaime^,  after  an  iiMpeo«   » 
'  tiou  of  tJie  property,  was  subsequent  -  to  the  aseerCtoa, . 
*  of  title,  and  iba  warning): not  to  b^y and  itha  piu^   t 
chiisev- wi^  so  informed^  he  waft  justified  iii  diai^gard-' .  •    < 

ing  the  warning.    IbicL  .• 

DISCOVERY  AT  LAW. . 


c. 


I  • 


•         •         • 


EJEOTMENT.-  - 


t        • 


«< 


•  •  »• 


• 


1,  In  amotion  c^. ejeciiaetii^ .a  bond-  fof  titles  from.  A 
',{o  B|  for  the  tract  of  laud  in  dispute,  bokh  beiog  •.  \ 

strangers  to  tlie  aetiooi , cannot  avail  G,.the  defendant,^  , 

as  colot  of* title,  there  being  no  assignmenlof  the  boijd ^ 

to  &im«     Roe  &  Gr^en  V8>  K&*8ey  ^  ai ,,.! HZ.  ^ 

2,  An  imp^rfeot  e<juity,  resting  in  parql,  cannot  eerve  a  ,  • 
def^djuit  in  ejectmeiit  aa  color  of  title.    J[bi(L     .     ,.     *  *    ' 

3,  A  plaintiff  ill  qeetmeoi  cait  nsattecfOVfit  on  a  joint  -  > 
deniiae^  without  proof  of  a  joint  iatec^  in  ibeleesoFB.  ^  •: 
Bohanian  ^dL\V8^'Baun^i ^ ;j...» \..i.i\.  ,j[90. 

4,  jTo  authorize'  the  plaintiff  1n  ^eetment  to  use  the*^*, 
name  of  a  third  person  ait  lessor,  be  must  show  that  '  *'  t  -^ 
he  has  a  6onA J?cfe  subsisting"  claim  to  the  premises,  'j^, 
and.  Chat  there  is  A  connection*  between  his  title  and  *  ^ 
that  of  the  p^rty  upon  whose  demise  be  seeks  to  re-  *  ^' 
cover;  or  that  he  has  authorhy  of  that  pef-sou  iii'*'^ 

.whom  the  J)aratnount  title  is  vested,  to  institute  the     *    * 
•aoit  in  hierftame.    Keeter  va:  Smith......,.,:,:.,.'.,..,  .\  446 

5,  An  open^  continuous  stnd  Unfnterrupted  possession  pf  * , ' 
4  lot  of  land  for  seveu  years,  under  color  of  tide,  is    "  *  •- 
sufficient  to  support  an  action  of  ejectment  as  against    ^ 


*  a  tenant'  in  poasessii^ni  although  it  doed  nx)t  afHtma-''  '  v<  \ 

tively  appea^t*  tfcfttt  a  gtairt  for  the  Ibt  has  ever 'issued     '*  '    \  *    .• 
from  the  Sttftte.- •  Dem^'vi.StrtpKnff. «;..U.j..'a..  6Sfl 

See  Deeds,  iiMdence;  1,2, 11, 12/ '  ^       "''  "•        ; 

ENDORSEJR-  See  Endorter'.    "'  '■" 

« 

EQUITY.  .    ,' , 


t 


«        • 

1.  ToanthoriKe an  iirftmctiony  ihe-  di/argesin  the  bill    *  «^' 
ahoold  notbe  argutkient^tive/ahd  inferential  only  fit>m     " 
tbe^heta  stated.  ^BoMk^Mf,  SUpkmB :j..\.....,..^..  "SS. 

2.  A  {plaintiff  fn  execution*  wilV  notbe  restrauied  bj  i^  '  • 

Conrt  of  Equity^  from  collecting  his  money  out  of  one  *  ^  ..  . 
of  tbe  deftondatits,  even*  though  he.  be  aeciiri^y  'oiiiy  '  ^'  *  * 
npoik  the  originat'debt*    Ibid.        '  i    •       . 

3.  The  allegations  in  a  bill  of  interpleader,  that  two  "'.^ 

'  peraojM  are  claiming  of  the  complaihant*  the  same    ' '"    ' 
property;  that. he  has  oo' iatereBt  in  it;  kiiowt  dot  to''    -;1       , 
who.ta  lie  OQglit,  of  right,  4k)  dcUvep  it ;  m  coiljidh^  >t(* 
witli  ueitfaer,  oiid&alrshemay-aQfferii^urjrfram'tMr^ 


'# '( 


•  • 


734  •  .  'DTDiiaC.! 

oonSictiBg' claims^  andVUittt  ih^  ute  molesting  htm'  • 
With  'separate  Bvats,  ar^  suificient  to  sustain  the  bill, 
.  and'^auehoHze'ah  iojuopetion  «yid  Or^er  ta -iflterptead.   * 
Burton  tsr Bldok ....,.....;t\...*--«.«-^.4*^-'.^.«*«    K 

4»«  Such  a  bjU  wOuW  be  made  ^till  stronger  liy  a  ^ov- 
>/^Hg  that  one  of  the  bgnflictiog  claim$  is  legal)  and  the    ! 

•  ;  'other equitable.    Ibid. ;     ;  /     ^ 

.   5. .  Wfien  a'guai^diah  is  charged  hy  hi^  former  ^ard  wftb    . 
heing  guilty  ot  devastavit,  abd  he  hviB  given  different 
bon&,  with  .«d«litiQDai  DT  difierM^  808l^pitie6,^ill  iKe  * 
course  of  bia.guiurdiadohip;>  a  bill  maf  heflM  against  <  '. 
tBe  gviardian  and  the  different  deto  of  aeouritteSi  pray-    . 
iBg  a»  discovery  Qftbp.anaoqnto4* the  dft7a4tot?i^  and  t^^  '    , 
.  ,  tioK^  when  it^occurre^,  in  order  to  x)harge  each,  set  of 

*  securities,  according,  to  th^ir  ^^pective  liabilities  pa     ' 
their  b©nds-;^Pf»videa j,  the .  bill  charges  the  Iptal  js>r^    ., 
partial  insolvency  of  the  principaf^pr  a  well  ^rouofled 
.dppcehensioh  th^t  the  guardian  will  be  unable  tosatisQr    ^ 

(    the  r^covQry  , which  may   l^e  obtained  against .  hitp, .  . 
,  ficDotigald,  adm^r,  d  ol,,  va,  Maddosc  and.^^ev.^,.*..    ,^$ 

6.  To.make  the  dislx^iss^l  of  ]a  former  bilLa  bar  to  the; 
*  brinj^inig  of  a  seoond^  the  material  allegation^  ia  both    . 
jnust  be .  the  same«.  .  i%kL  4,. 

'7^  One. of  two  axecutoi^  filed,  jaibill  m  equity^  AgaiBait^ 
;    *  his  oo-exeoutpr^  >n^^ng  a  «ilo  of  testatpf'e -propert/i  .  ; 
toceipt  of  money,  by  deijMidauty.  tha,t  b6.wa3  in  an  em*  • 
barrassea  condition,  and  Bad  spent  the  mon^y, .  etjv;    ,  ^ 
\'     with  a  prayer  that  the  defenflrftit  might  bring' the 
•.    mpney  into  Court,  to  be  s^'ur^  for  the^rusts  of  the 
!iviIl,«to  protect  corhprainant  from  loss  on  account  there- 
of,, etc. :  I.  Hddy  that  there  w^.  equity  in  the  bill 
*     &heehan  va,  KenneUy.'. :!:...<..! ; 145 

8.  Tlmt  an  it^tntc^ion  ]^«ye4  for  by  .the  bill,  requiring  •      '. 
*thf  defendant  to  give  bond  Co  have.'tha'  ^Bloney  &itb*  ' 

.rooming  to  ^ns^er  the  decree  jire^tously  granted  and 
ordered,  was  proper  and  necessaryj|^  and  ought  potto 
liav'e  fceen'  (li&«»olved! '  Ibid.  '   . 

9.  A  Qoiirt  of  CbaniD^ry  will  not  interfere  by  i«|)QBbtioK 
'  to  restrain  a  trespass,  nnlessf  in  a  special  cliae,,where'th» 

remedy  at  law  js  apt  .complete.:    Qrtmn  vft]  Letmcurd 
.    T&   (jo6(fa/(v.-^-.».Vv-....v-..»...Mw.. w. ..../• \  2^1 

10.  A  ^eedbd  afaenditient  c^  a  bill  in  eqniiy,  after  a(Qti-*    ' 
dicitidtibythi^  Court  that. ^eith^r  the  Mftgini^  bill    ' 


I 


• 
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the^compIaiDaat  to  ^elie^  wHl  be  ajlowecl,  if  ixuexi^*   '  *^ 
riou^  andj/  presence!  to  ^Ind  .Court  below  before  final  . 
tiijrder  dmmissiog  the  bill.     Jones  et  al.,  vs.  ilunroe,.,  101 

U.  Equity,  in  a  proper  eiiBe  made,  wiU  r<ilieve  againat.    i  »/ 
an  agreeio^t  oC.Gom|)rorni8ey.  O^Q  junder  a  mi^t^ka- 
of  lawi  by  .tba  party,  seeking  r^JIef.    Ibid. 

12.  The  answer  of  r>h'c  defendant  cannot  Be  rfeidMn  evi- 
cfenee  a^inat  hre  oo-defendantv  Mrlien;  instead  of  being     ' 
any.  iMrivUy  between,  the  parties,  they-are  in  an  atti-      ^'^ 
tude  of  hoBtility  to  eaoli  atber.    Adkimvs,  Panl.....:  319 

13.  G.  &  H.  assign  tlieir  effects  to  G ,  to  pay  tbeir 

debts.. ,  B  ■      ,  a  creditor  of  Q*.  &  H.,  may,  by  bill, 
enforce?  this  agreement  for  tis  benefit.     Bell  v^  Mc^ 

Grady ..vw- k v-- ?57 

»  •  •  "  ■         .  ^ 

14.  Three  thifkge  are  necesfmry  to  maintain  a  bill  for  a  ^ 
itfew  trial — ignorance  of  the  defense  at  the  time  the  •; 
judgment  at  law  >yas  rendered,  diligence  on  tlie  part  .      ^ 
of  £he  complainant,  and  ^that  adequate  relief  capnot 

be. bad  at  law..    NlsbM  va.  OantrelL^*..,^ 2d4 

l6.  Aliill  which  8eek»anew  trial  on  the  groaiid  of  new^  «  ' 
'  \y  discovered  evidence, -should  «et  out  what  testimony  .  >' 
waa  ofieroil'oii  the  former  trial,  so  that  .the  Conrt'can' 
deteraiine  whether,  the  newly  discovered  evidence  is'  ' 
cumulative*  or  not,  and  also  whether  'th(^  evidence^  if  -  * 
let  in,  wopld.»wy  the  verdicts     IbiA. '  '  *     ' 

16.  At  the  reqiicst  of  S.,  a  claim  against  him*is  touglit   ' 
by  H.,  at  a  large  discount,  under  an  agreement  at  the  *  ' . ; 
time,  that  ifS.  wJU  refuncJ'to  H.  tlieamount  paid  for    ^ 

,  the claim,^  with  interest,  by  the  time  the  Rarae  is  duo,  8.    *   • 
■  shall  be  released  as  tothe  balance.     8.  failing  to  raak^ 
payment  aoeordin^  tO'  the  contract,  H.  is  proceeding..   .,.* 
to  eoUect  tbetwhole  claim:    Hddy  'that  the  collection     • 
ought  iM^  to  be  enjoined,  e^icept  upon,  condition  that-    :* 
S.  pay  to  H<  the.amount  paid  by  b>m  for  'the  claini^ 
with  interest  thereon,  according  to  the  eontraet.*  ^'eotf  *y. 
.r«,  Harkirui  and  Arthur., ...,.<.,.; ..;,.-'^.,..^  SOjB; 

17.  When  a  party  "ha*  onoe  had  aw  opportunity  of  being  '  ' 
beard,  and  neglects  to  a^rt  liiir  cause nntil  the  judjj-  -^ 
ment  of  the  Court  has  been  made,'  settling  the  rights  -  * 
of  the  parties,  he  must  abide  the  consequcmces  of  liis  • 
neglect.  .  A  Court,Qf£qui^v  cannot  relieve  him^liere-  .  / 
frot%  even  .when  ..the.  jud^in^nt  i^  manifestly  wi:ong.  . 
Vork  vs.Cloffion^  et  <u,l. J.*. m.».<. .»..'... .«.,^  362 


•       •  » 


18'.  Tli^  ahaw6r  df  W^feb^dftt  toi  MIKUi  ^\sity^  csm' .  ' 
.  JDot  bfe  ^ead  ^  eVidonce  agai^'si  bh  condisfttilailit.    ji^ 
/Un  V8.  JTofefen.Ni. ».'.*».*.'..*..•:'... -..J ;.i...t.fc  ...•.•.'..  418 

'19;  Tlift  CduPt  will  not  ooDtrol*  iiie  ifecwetldn  of '  the       ' 
CirCaitf  Jtid^  ifi  refudibg  to  Bppointa'Beeeiver^^  and  ' 
ib  di48olving&1l^«NijuDediD!i,  where  ail  tbeeqoity.  of  tbe 

. '  bill  18  .9||owwfolly  iBiVQided, .  !py  tjsw  .aiQiif:er^'    .fii^dev.     « • , 

30.  A  de^d  oofrtakied  a  oooditfoQ  of  /defensanee  tfpoor  a    f 
"^'terfain  contingency,  and  a|9o  provided;  that  ti)p6ii'tbe     * 
liapp!eQ\ng  of  the  opntiogenQy^  thQ  p^ntee  might  re-; ,    .  i 
move  anj  impfovenentff  pta^  upon  the  premiaes  bj 
him.:    Hdd^  that  i]i  the  abe^noeof  an  ayet'ou'ent  thaf 
V  the  grantee  had  attempted  i6  fembve  improvements     ^ 
'  ':and  had  been  obstructed  in  if,  there  was  nio  sufficient 
reaao'n  fcrthe  iaterveniion  -of  ^^t^ft.   -  Wi^eoaton  «r/     *  • 
Itamkqm. ..'•.. ...;•••  ....« .•.m—»..w.jv:.1....  480 


•  81.  g.  granted  to  the  Atlanta  and 'West  Point  Railroad* ;  - 
,  Company  ar  right-of-way  ovet'hJs  lands.    In  con^M*-     * ' 
^  Nation  of  the  grant  the  Railroad  Company  contracted 
to  take  frotaatcb  platform, 'to 'be  ereoted  b^«d«  their 
roadj  on.  the  pretnises  of  Ine  grank>r,  aU  poodnee  to  be    * 
•  s))}p^ed  by  himj^'ata^i  to  btiBg  luad  plaoe!  os  tihe  plat^.   - 
form  all  freight  shipped  by  or  for  him  to  that  plaoe 
'    from  any  oither  point /on  their  iMd:-  FtoviSMhib  - 
«hould'gtve  three  daya  notice  to  ibe  .nearest  mfgemict    - 
the  JCofnpaay  of  any  i^ach  freight  to  be  ^fTuepo^rtoli        < 
Heldf  that  ft  Court  of  Bquitjj  wiil  not  .^eoi^  a  sjpeciS^ 
* 'performance  qf  such  a  contract    JSdd^  cU^o,  that  fiur 
any^.breach  of  saph  a  eontmct  thei:e  is  a.B  adequate, 
renqiedy  at  Jaw.    4*«  <fe  TT,  jK.  ^  Cb.^.t^.  fSJp^er.,..,....«  {^ 

2%.  ^  Oburt  of  Equity  will  not  interf^to  enfifroe  a  oon*  . 

tract  except  by  a  deoree  for  speoiiSc  performanoe^  Md*    ' 
*    ^ere  •]&  no  snffieient  fol^ldat4Qa  for  the  pfctyerixr.  • 
pecuniary  daxnages  finr  past  violations  of  Che  OoolraM    ' 
mtiiiocase.    Ibid:      •         •  •»        .  .    .         •  ^ 

^.*  Where  the  intenticmjof  the  parties  ^  to  a  contractis 
suffioi^tly  apparepttp  he  rso^gniced'  in  a^y . Coori^ 
the  £mi  that  a  fHMrdr  ia  omttted^  nosqffietent^rea^oii'   • 
for  bringing  a  pfur^  ipto  a  OourtoT.JEiqiiiey  lot  a  re- 
foriMtioQ  of  tfae.oQwract^ 


24.  When  the  re^nedy  ibr  the  eoni^plainalit  is  ^deqnate 
^  atid  ^mplete  at  law;  the  bi^l'Ougbt  to  be  dtSijiiiB^  qh    / 
'  motion,    .fircmtonrs.  £tM^,. ...»..: .^•..*«.i...; J  009 
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26,  N.  B.  flod  I/.  H.  mused  it  to  be  pai^lrcly  ifittlimMMi  ^    v 
it  the  ealo  of  landa  belongiii^  ta  the  estate  of  their    * 
de^i^iaed  fathar^  .tbat  they  aim  their  threa^  httotiiem    >  > 
were  homeless;  that  provision  liad  been  aiade  ist  thift 
Other  heirs-at-law  of  the  deceased,  and  thai  they 
wished  to  buy  (he  lands,  ibt  the  joint  use  and  benefit .  • 
of  themselves  and  their  three  brothers.     By  the  an-    . 
nounoetnent,  bidding  at  the  s^le  was  suppresM^y  anil      "  t 
N.  H.  and  L.  H.  bought  the  lands  for  greatly  less 
than  their  value,  and  shcto'tly  thereafter  sold  them  at  a 
large  profit:     Held,  th^t  equity  will  compel  them  to 
account  to  fheir  lhre6  brothers  for  thfi  interest  t>f' tbe' 
latter.     McBarey  &  Huff  vs:  Huff  d  d .._..-.'•  v*  661. 

26.  Where  a  testator  bequeathed,  money  to  his  married  ' . 
sister,  for  her  sole  ana  separate  use  during  her  life, 
refnainder  to  her  children,  aud  there  wJas  nothing  in 
the  will  showing  bb.  intention  or  desire  on  tfa^  paHof ' 
the  testator  that  tile  legacy  should  be  held  by  the  tx^  - 
executor  "as  trustees    Hdd,  that  npon  a  bill  filied  by  • 
the  husband  of  th^  useo  for  life,  showing  his  Appoint- 
ment •  ss  trustee,  it  is  legal  and  proper  for  a  Court  6f   . 
Eqnity.to  decree  the  payment  and  delivery  of  the 
legacy  to  him  as  trustee,  upon  such  just  and  equitable 
terito  as  shall  make  the  esti^te  sequre  in  iiis  hands.      / 

Ocardnervs.  Wpdca.^.n^ ,.,.,, ^ ...,....*...  ©diS 

.  ^^  .,     ^^  ^^  •  •    *  ' 

See  £9%afrii(y  ;  Equity  Pleading  cmd  Practice  ^  PrnHMS,  l,  > 
•     2,  4.;  Trusts  and  Ihistees,  2,  3. 

» 

.    JlQtJITY  PLEADING  AND  PR ACfTlCiS-  ^   [^ . ' " 

An  cibjection  to  a  bill,  on  the  ground  that  Iho  com- 
plainant has  an  adequate  remedy  -  at  law,  cqmes  too 
lat^,  ftt  the  heartQg  when  the  bill  is  set  down  ibi'  trial. 
It  must  bfe  taken  ad  vantage  of  the  first  opportanity. 
Bell  vs.  MoOrady ...^^. .S|l7 

See  ^%,  3,  4,  5,  6>  7, 10,  20,  24. 

ERROR.  .: 

'  •    •  ♦    '.' 

1.  It  is  not  error  in  the  Court,  whilst  a  cf^use  is  pro-  ' 
gretoing,  to  require  one  party,  upon  motion  of  the    '  r 
other,  to  deliver  up,  to  be  used  as  evidenoe,  papers    ;   '    :^ 
pertinent  to  the  issue,  and  admitted  to  be idrhis  pos-        't.- 
sessiob  and  id  Court     Beairighii^s.  Heirs  of  l^iet,,  i3ft 

2.  A  charge  predicated  upon  testimony  that  should  have     .  •'' . ' 
been  exclnded  Is  erroneous.     ToUeson  vs.  Poitey, *,:...,  S79.*  . 

Vol,  xxxii— 47. 


..  i  * 


•   • 


•  / 


* 


73»  ISDBX: 

'  .  .     . 

See'  AUachnietlt,  1;  CfUzrffe  of  the  (hurt;  'DeoUe  wpti 

'  '•.:-, ESTATE*;  ,  •       / 

Bee  QiM^ijf9M»j  2 ;:  Deei^j  7  ;  Derive  wnd  L^gacg^  1. 

..      ESTOPPEL.' 


•.  >••• 


1.  A  pAftJjr  \rKo  is  not  only  prectent  ^^d  acquiescipg.  in 

;,.what  is  b^iog  dqiie^  but  for  a, valuable.  eoDsid^mtioR, 

•  j^ocures  another  to  ©onvey  away  his  property,  will  be 

bound  by  the  cbnvey£^nce|  as  If  it  were  fiis  tfwn^  act 

JBu^bn  vk,,BtaQk, ...:.,,.. ^ v • •••'•    ^3 


A 


2.  A'paviy  ijs  not  entitled  to  the  judgnieut  of  two  sepa- 
rate and  i^^ependeiit  tribuuak,  opoti  the  same  .^ubr 
Ject  mlktt^r/and  a  jy|dgii|yetnt  rendered  iu^i^ne^  will  be 
d  bar  to  a  second  heati{ig  in  the  other ;  and,  kpoii  ' 
propf  of  the. 'first  judgQieiit,  t^e  caae  patiding  befoft . 
the  other  tribunal  will  be  diamissed.  HorteU,  2Vttftof| 
V8.  Searcg^ • ••« ^c ~vff.  1^ 

S.  A  i^rty  to  a  bill  in  eqdfty  is  estopped  by  a  decree 
'  thereoay  as  to  matters  put  in  issae  4)y  the  pleadings, 
and  se(;ded*^by  the  deo^.     Garret  cU^  va,  Emorf»  * 
College .,*....^..« «,.«f., «.*••  A^^ 

4.  Where  a  eestui  que  trust  consents'  that  a  part  of  the 
trust  property  may  be  exchanged  fbr  other  property' 
by  the  tru^tee;  and  upc^j;  a.  bill  filed  to  remove  the. 
trustee^. the, exchange  i^  pa^ed  upoa  aod  saactioned 
by  a  special  jury  and.  thfi  Chancellor,  and  ratified  by  . ' 
a  decre^  the  cestui  que  trust  is  es(oppe(f.     Ibid, 

Setf •  Chorier,  .. 

EVIDENCE. 

1.  The  affidavit  of  a  plaintiff'  In  ejectment,  that  a  cer- 
tain deed  had  .been  in  ei^istence,  and  had  been  destroyed  . 
by  fire^  as  he  verily  believes,  and  that  it  is  not  in  his 
.  possession,. pQwer  or  control^  is  a. sufficient  compliance 
.'    with  the \  50th  Commocr  I^aw  rule  of  practice  of  the , 
\  ^'  S.uperior  Court,  to  authorise  the  introduction  of  a  copy.  • 
jffoe  &  MoX>oweU  vs.  Doe,  ex  dem,  Irwin.. 3^ 

S,;r]sii  sfich^akCtuMi  the  affida^u^.of  a  maa  who,  at  the 
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tiiiitf  it  woB  lBftd€«iid  filed*  in  Coi>Ft|  ^ft9«iiepf  plaio^ 
tiff's  kssors,  from  whom  a  detniBe  was  laid,  but  i^hoaa. 
demise  w^  by  aqiendment  strieken  from  the  declara-^  ,    • 
tion,  by  reason  of  his  de^th^  may  pfoperfy  b^  consid-"  ,  " 
ered-  by  the  Court  to  sliow  the  deetructioti,bf  an  origitial    • 
paper,,  preliminary  to  the  mt^odurction  df  Beco^dary. 
evidence;  •  Ibid.       •  •   •    ;     • 

3.  The  fact  appearing  rrpoii  the  faoeef  a  eepy^  grants 
that  in  ooe*  plooe  the  gfaflitee^d  -  naoie  was  wriitea  . 
"  Loyons"  whilst  in  other  plaoes  it  wa«  written  "  iy* 
onsy^  18  nota  jjufficiepi  objeelfon  to  lis*  Amission  as. ; 
evidence.     It  shouM  be  referred  to  the  Jury  16  deter-  '  ' 
mine  \t'hether  or  tiot  it  was  a  clerical  ent>V.    Ibid: 

4.  Proof  tliat  a  deed  had  becQ  in  exidt^n^e,  and.  b^ 
been  deetroy«d,  ie  a  sufficient  fbundatioB,  ^t  Comoton  > 
Law,  for.  the  in^^roauctioa  of  secondary  evidence  o^  its  ^  • 
ooot^nts.    J  bid.  .      * 

5.  AfterBuch  foundation  laid,  the  parol  etidcnoc  ^f  s  -' 
subscribing  witness,  stating  who  was  the  grantor,  whio' 
was  the  grantee^  wha^.th^  subject  of  conveyance  was,  .   • 
the  consideration  stated,  tl^e  year  wherein  the  deed;, 
was  made,  and  that  it  .was  sigqed,.  seaj^  dnd  deliv^ 
ered*in  presence  ^f  witness  aod  anQther,  wl)io  subscribed. 

it  as  witnesses,  liiould  bercferrsd  to  thJe  consideration 
of , the  jury  as  evidence  of  thci  contetU.  jibid. 

\ 
I 

6.  Evidence  that  an  original  deejl  \tas  in  witnfess^  ppsv  ^ 
session  at  a  timl3  when  a  trunk,  in  which,  with  otnef/ 
]>apers,  ft  had  been  kept,  was  broken  opeh  and  robbed,  * 
3inoe  which  he  has  been  tenable  to  find  it.  suffioiently    * 
accounts  for  its  absence  to  authorize  the  inttoductian 
of  a  copy.    Ibid:  '  ' 

7.  Upon  the  trial  of  a  case  in  e^uity^  ^brought  by  a  leg*-  '. 
tee.  against  an  executor  for  account  and  distribution,  if 
it  appear  that  the  inventory  furajsiied  by  the^xecutor  ' 
to  tn^  apprajsei^,  shows  only  tbe'agglregate  of  debts.  * 
due  the  estate;^  without  the  names  of  the  debtors;  and'  ' 

*  if  the  appraisement  qf  persoqalty  (therie  being  fealty 
also)  amount  to  a  large  sum^  and  iiibsequent  ^turns  • 
of  the  executor  (not  being  made  annually,' show  only 
expiBtiditurc;^  ^and  no  receipts^  .and  if  the  answer  of   V 
the  defendant  be  vague  and  unsatiisfiotory,  after  the 
lapse, of 'inany  years^  great  latitude  should  be  allowed  ' 
th«/compIainaA2;  in  oflTering  ^donce  to  charge  th^ 
defendant.    All  ^idenee  (nol  posttivdy  ilkgal)  t^nd-« 


740  .     HsrOBX. 

ing.  ty0H  reeoMfily  t^elueiAifti  the  tBBie^*«hoidd  Jbe^ 
ftdtertled.-  SiniAi»:Or^..i.u. .....; .• .^.s  M 

&  In  ian.  action  by  aiMvi^,  fot  tb^  uae<)f  other6,  upoir 
an>ill|^gality  bondy'ao  'entiy  by  the  ^herifi*,  90  the  exe- 
cution arr^jted  by  the.  illegality,  that. {'the  property  ,. 
2 as  hot  delivered  by  tne  de&ndant  in  execution  oil 
le  day  on  whiob  it  was  adv.^ised  for  sale^  after 
judffBi^^  ov«iruli»9'the  illegality^  «ia';|wjma  faai$ 
^viaeBoet)f  ^nea-ckliVeryb    Janes,  vs.  Hsrlonet  oj^...^  *34o 

ft  ••  *  \*» 

9.  If  an  executor  8^1  the  edectfl,  afis^ts  or  fDhoses.in  action 
of  the  estate  withQut  an  order  of  the  Court  of  Ordi-  . 
nary,  ot  other  lawful'  authorityi  at  private  siale^  he  is  . 
liable  ibr  the  real  value/if  that  be  greater  thati  the 
.  prfi^fof' which  he'scfld.  •  And  injcase  of  a  chose  in  ae-     ^ 
.    ticmV  thus  sold,-  ff  the  >ea]  vahie  fiaanot  ibe  aboertahied, 
'  his  ItaUKty  Wotiid  be  either  for  the  amooBt  of  thei&de^ 
or  thb  sum  appearing  upon  the  face  of  it,  to  have  been  '* 
dna,  |U3  the  one  or  the  othet  might  be  the  larger  sum. 
SnUiiyvSy(iifrifin.''''i'**'* ••• • •.'...^.  ^Sl 

10;  A  judgmeht  of  a  Gottrt  of  Ordinary  altowin^  a  * 
schedule  of  debte  i^umed  by  an  executor  or  aStat^is*  ' 
traftJi*  as  8e8p€rate,i$  jjfiwia./tfaie  evi^enise  for  him. 
jand-will,  of  couts.e,  be  condldsive  oft  a  trial  of  a  bin 
fortic^unt  and  distribution,  unless  rebtitted.     But  it 
is  competent  fbr  tRe  dom'phiinaDt^  t/ff  prov^  in  rebuttal 

.    that  any  .debtor  napped  in  such  schedule  M^as  sojlyeni, 
aod  that  by  the  use  of  dUe  diljgenc^ .  payment  of  the' 
debt  Height  have  been  'gpforc^.    Such  evidenoe,  if 
^reiljble,  is  sufllpien't  to  ski£h  the  onuq  and  require  the  ; 
defendant  to  show  why  the  debt  was.  not  collected.  In    ' 
such  a  casQ,  it  is  the  province  of  the  jury  to  deteitmrne 
from  all  the  evidepce,  whether  or  not  the  defendant 
.  dhidl  be  charged  with  the  debt.-   Ibid, 

11.  Jh  an  action  ^qf  ^ectmentj  evidence  of  the  genera} 
bad  charactei*  of 'a  tntfi  wlto  was  both  feo^ee  and 
feotfor  iq  the  ohiiin  of  .'title  of  .one  of  the  parties,  but 
who  was  C9nuected'  ^iththe  case  iji  no  other  way  than 
as  his  name  sp  appears  in  the  title,  is  inadmissible 
Boairight  vs.IIelirs  f^f/Pprter.,.'.,'. 130 

12.  In  an  action  of  Igecltueot,  if  the  pkiintfff  rely  npoik  ' 
a  sheriff's  deed,  wl^ohis  junion  to  a  deed  from  the  de»  * 
feiidant  In  execution^  'paib'  in  evidence  by*the  defend^  \ 
ant,  he innst  shoir  «fii:DMtively,  .that  tiLe  lien  of  the? 
jtadgmaqt  iipd6r  wlii6b4l)[e  sheri^  sM^  iUached 
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ta  th»  ooaiQejiftioe  nS.  tbe  defendant  ip  jenecirtiM,  ^st^^  -    «' 
whieh-tbeoppoaite'^rty  ctaiii\8.  .,JM.  »    •  .  -  .^ 

13.  Whea  the  qiie^tio^  is  revoccnfU  vd  noii,  parol  ^V{^  * 
deooe,  as  to  the  acts  awA  dtt\hcsiiom  of  ^thef  testator, ' 
ft)*e admiMble,  although  made  attfnrtiiM^two^n** 
t^e.  £9a)|ii|g  ^^  il^ill  and.the  ^degjth  qi  t.be  testafqr.       .; 
Patterson  ^tcbl^j:^  Svekey,^,* .^.,.,m..« '...«'  156 

14.  TfaiB>ola  Mibsoribiog  wito^^ .  to  a  deed,  or  other  in^ii  % 
stnuBeot  ^f  writmg>,i,  bmng  dead,  proof  that  tjli0  sub-*  <^  . 
scriptioo  c^his  liaqie  is  .his  gfouioe  haiuiworiting  ^od  . 
signature,  ia^ufflei/ent  to  admit  tbe.pa|)6r  ia*eviaei)ce, 

15.  A  septal  in  a  bill  of  ^le,  o^  othar  tsunlment  of  title,  .. 
of  a  paeomarjr  ootisidemtiOD,  pftid  by  the'^vfiKlea  to  tbe./i 
Vvendor,  for  the  property  sold,ieiiot  evideao6^againat«'*  . 
aparjby  cUimln^  under  tbe  vendor'.by.a  {Mriorcox^vey'r 
ance  of  tbe  sasije  property.     Tbid*  ^  \        '"'  \  ^^ 

li.  A^reatMpseoftiaYe,  (say  tliirty  years)^  Wween  th^.   ^ 
yoliintafj  ecuiveyaace  apd  the  subsequent. gob veyanca   ,] 
ibr  Talu6,,is  a  circiimstkoce  to  be  gravely  con^iJilered  ^  ; 
as  evidence  rebutting  the  presumption  of  fraud,'  grow- 
ing out  of  the  eo^ ;  ana  o^nepted  mfAt  other  e^*;     .'  i 
dense,  shdwini^  strcmg  jnfluenceB  dperatif^  x>a -  the-^ .; 
doBor^s s^nee of  justfoe and  nataral  affection, tqiadoce  . . 
tbe  making  of  tbe  *  vt^mitapy  coavieysrnoe,**  should  biv* 
eMi^dqred  a  rebuttal  of  the  presu[HptJ[on.    Ibid,       ,   "* 

17..  Tb^  book  ofminiBies  or^^t^ginal  entries  kept  anc^    %^ 
made  by  .Commissioner^  sjipoint^  by  tbe  Legislative    . 
fbr  i)xe  er^anizatioQ  jof  a  oprporation^  19  admissFble  as  , 
evidenpe  11^  a  suit  "again^  A. subscribe  for ^stf^ 
sneh.oen^ny.  .  TPoodvs,  CAVklLB,  .0>.....^».,»«fc  2.73 

18.  The  prodoctioi^  of  a  t^tt>^r/  upon  notioe  that  m  not^  ^ 
^lavant  to  tbe  issfeie,  l)ul  vbic^  recites  another  papers  ^« 
tbat  is  pertinent  aqd  material,  wil^  not  oyeroome  the      ,  * 
meoesahV  of'p^roof  of  exeoutiori  of  tbe  Tattler*  paper 
tbat  is  rnkteria].* !  Its  je^eeution.mifst  be  proven, *t^ot* 
withstsflCidtng  the  admi^ipd  of  the  other  of  ooteq^^pb-   ' 
raneous  date  containing  the^itatit>n.     M'ore  especial- 
ly is  this  so.wben  the  intisresta  of  one  of  tbe.  p^rtiecf 
to  tbe  suit  js  t»  bia  a^epted  by.tbe  suit  who  Is  no.  party 
to  ibe  papep,.Md  who  do^  not  claim** or  lioid  undec    * 
it.    JHeeJ^MoQte  «e.  &uthaie  &  Powell,....,.., 307 

i9.  A  wit»eBaml|'|Mt  be  iMenritled  to  pn»ye  the  opin- 
ions oC'oib^.oid  any 'qdestian.    I^wktam,  vs.  Hngly 
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90.  The  sayings  tH  %n]  emomUfl^,  m^o  is  di9  ^' W«tee 
titular  a  Willy  uttercMp  before  and  at  ibe  iSniB^-^  nuking 
the  will^  fLjoA  ftfintng  part  of  tl\e  f^^fcstos^)  a<9  admja^ 
aible.m'evideDoe,  against  .tka«wUl,    J^ii^Mn  and  (o^,  * 

81.. In-  en  actiok  for  'Hhilder; the pJaitrti^T 'r^rf i* evi-  * 
denci^  the  depdsMoiid  of  a'witneis^  lb  ptove  the.speak:'  ' 
mg  of  the  BkndetoiiB  w6rds.    The  (f^<end!ipt  \bm. 

^  oneted  th^B  dep^sitloi}!  of  theaanie  •wkn^de^  t^keYi  o<it'  * 
by^him,  t6-^pf6ve,  that^  subsequent  t6  fhe  spiking  i»f  *' 
the  defam&toly  WQrdsy*4he'  |>)ahit^*  bad  made  An  on*-  - 

'  ll^ooes^ul  efifort  to  induce  the  ^tt^ess  to  swear  ftlsely ' 
in  the  case:  .^itMf  thatttpoQ''ol]jcotioii0  4nade>to  this*    ^ 
latter  deposrtiocis,  tlie Gowrt  otigkt  to  haveezeludad  « 
thekn.  ;  ^bflsion  w.  J^s^yv  .w  .* .;*»•«••«>,••-•;.•« *• «..  dT2 

22.  .The  books  of*  the  Receiver  of  .Tax  ttetlirns'are  ad- 
Inissible  as  .eyidenoe,''  }h  $n  action. oa  the  case  for' 
fcl^tnderoiis  words,  fbr'the  patpose  of  showing  the     *^ 
ainodtit- a^d  Value  of  the  property  iufniitked  by  the 
defeidttbt  to  be  his.    16id.  -.'/;-      .  •. 

23.  Bttls*  of  indictment*  pr^eri:ed-' by  the  d^enEdknt  as 
pfoaeoutor,  against  tha  pla^'ntifiT,  mid  i^mred  hy  the  - 
gv^i  yoT^Y,  are  a^BMadit'li^as  evidei)Qe,»>n^aD  aodon  of  •  * 
skMtd^f  to  s&pw  inalioe  m  thai  part  of  •tiia.defendaot.r^ 
Tbld,  ',  ...     .  .      .    .    >•    .*      •.        ,.      . 

24.  When  the  6pl  wncy  of  hisol infen^  dt'n  {MirticUt^  per- 
son is  Ifth  qo^th>n  at  ik^ne",  writs  of  fieri  faeioB  againA  * 
J^im^  are  ^ad^misstble  In  evidence^  i^Hhough  ib!tfi.Jat.  ' 
OQHtain  an  entry  of'  the  saWoif  profterty,  and\h^  the 

'  jpwjiseedis  of  the  sale  ww^  applied  to  "older  Ji.fii8f^ 
without  speoii^iirg  t^  whiit  ^ older jfi.  fiiSy''  the •nM>n«y 
wail  se  applied. '  BuUraii  im.'Ja(Je80m,.*'.. .*%*..:. .1.,,..  ^ 

2Q..  What  parties  s^y  a(  the  tiQ^f  of  n^^Kinig  Mp  &  settle-  , 
menti  0/  accounts  bQ!t,ween  them^as  t^^  tlif^  iUQ^^Qt  due,  • 
ifitnn  jfclie^  one  ,tp  tb^  other,  is  a  part  of  ^e  r«a  jm^| 
an.(ja4nu38iblc  ineVideiiciaL    Jbid*        .      '/        ', .    . 

26.  The  pfomij^  of  M,,  on  fhe  pi^entatijqki  of  aif  oblf '^  '. 
gation'to  him,  whici)  wAsthe-aubje^  of  the  snit,  and 
ttfirpoitin^  to  be  sigmd  by  bini,  iUit  he  v^x(M  ^Mh* 

'  \itf  but  did  not  then  haVe  ^e  toame)^,  but  waff*wi14)ng 
t6  givBfiaa2e*notes^  tl^at  he  Imdi  b'  aoffietent  «yJdeiioe.  ' 
to  support  a  yerdioi  against'  Mm  on*  saidiobligalioa. 
ilfcLendon'V9.  <S&aa£/i^of(2.%.,..4.M«*'-«***«»**«— ^'^ 
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27.  It  is  not  oompeteift  fco  pro^e  the  sajnn^  of  «  third    '  /'* 
person,' who  k  iiimscdf  «.  oomp^teDt  'witness.  .  What^ 
evek"  he  may  know  touching*  the  case  Bhoiild  he  C6f^ 
T€gr^  to  the^j 017  under  the  sanction  of  an  oath/ not 
as  hearsay.'     WcMsu^  &  }H:bliacev».8pidbck.... .-...*'..  4^8^ 

26.  In  A'suk  against  a  eqnditional  acceptor  of.  an  ordet 
for  the  payment  of  moq^y,  any  testimony  shpwing 
thai  the  drawer  had  assets  19  th^haii/ch  q£  sQcii  aocep-  . 
tor,  of  a  right  to  make  the  order.  Is  admissible  on  tne 
trial  as  evidenpe  against  such*  acceptor.     Vaug/uin^  • 
Adm'r,  vs.  Dean ; •, i... ...'....,•...;...,•  50!2 

■        *  • 

29;  A  decree  in  faror  of  One  or  raofe  distributees  against 
the  administrator  is  not  evidence  against  the  right'' of.  *  /• 
another  distributee  to  a  recovery*  who  is  u,o  party  to  / ' 
that  proceeding.'   /Aid'  .'..., 

3Q.  F.  and  others  fifed- i^kiH  in  equity  agamst€L/ftI)e^->  •  * 
ingthat  certativ  prop^Hy  beJon^ed  to  then),  aod  pray« 
' ed  that  C.  "might  be  compelled'  to  aaoount  for  ils.prcN  ' 
coeds.  Ow  set  %p  li  demdrrer  to  the  bill  pM  ssvera^ 
greoads.  The-record  showed  that  the  denotnrrer  Was 
sastatned^  and  the  hill  dismissed' wrthoatth^grcmnds; 
on  which  it  was  done :    NM^  that  ia  another  ootftest  > 

'  labout  the  pnMseeds  of -the  property,  the  record  of  that  ' 
ease  was  inadmissible  to  show  that  the  parties  were 
coi^Iuded  by  a  Judgment  as  to  the'Htlef. '.  Jleld,  (^o^ 
thsjt  parol  evidence  was  inadmissfble  to  supply  the 
omisaioti  of  the  record  as  to  the  giH:)dnd9  tm  which  t&e'    ' 
demurrer Vas  gniStai^ed.     Cfe^  ^  aI..v8.'!Pirusteee"'of''* 
Erncyry  Colkge..:..:.:...^ w .'..;....!.. ....;.. ;;.*:.  687 

31.  Upoii,the  :^uestipii  ofi  the  solyeno^  or  LnsQlveasf  isf.. 
an'int^tete's  estate,  the  return  of.  tha  qawtUgr^  jbind  ..; 
and  value  of  his  taxi^ble  property^  made  uy  l^im,  in  tli£  / ' 
year  of  his  deaths  to  the  Receiver  of  Tax  luetum^/ ui   ., ., 

Competent  and  adiiiissiUe  evidence.  *  lyr^ve.  Liven/*  &fi 

• 
Z2.  B^arations  of  ih^  proseoutor,  the  pejosen  on  whom 

the  assault  was  naade,  at  or  immediately  aft^r  the  as-,. 

,  sault,  are'admissfble  ad  parts' of  th^'  r&g6^,    Mdn-'*' 

dlay,  (0 «J(ire)  tw.  The  fife*?....;.........;.-;...' 1.-^72 

33.  Declarations  ^made  by  oue  as  to  his  title  ailer  ha-has .  .* 
parted  mi\i,  the  possessioa,  are  not  admissible  aga^i^t  , 
one  claiming  adversely  to  hiTOi  nor  are  the  decrarationa 
of  a  third  pesson,  unless  against,  the  interest  of  the 
party  making  them>     OiUvs,  Strozier.^....^..*.. 6^8* 


•  • 


•  /  * 


«     • 


». 


*'    r 


•  ♦ 


^njft;  ^kwrnalJa/^,,  3,  4jj  -S^M^  2,4,  6,.  6;.. 
^m  oHd  i^€Kf!^y2;  Sgpiify^  12;,. 18;  Gr^nt,  I,  , 

PartnirM  ^n4JPfoHner^hip9,i}  Pkm  <^  Pffioditu^;  • 
.^e»un^(^on,  Regiitration,  4 ;  2V^^  2»  4 ;   Ferdt^; 
'>F<foij^to>*3;4,5.      '•  .     •       -     • 

♦♦  .  •  * 

FASiJS}  REPRB^KN^ATIONS.    See  Deoeft.' 
J'EES.    afee'IF»ne«B«r;i,a:    . 

#  •  *  •  •  *  * 

*?      ^ikle^  ttf  A.ct  of  28d  Feftrpary,.  18fi7,  §.i vlng  to  foreign   ' 
\  ,*  •  .  tkecuWrn^'  ;2u{miqi9trato«e  aud  guardians,  the  rignt  to 
•  jBu6  in  ib€  Courts  of  Greorgia,  )f  a  plaiMtiff  snmg  i& 
•  •  8uc]iL<A«;radt.er.cpe»U>>trial,vai)d<^^ 
\ '    .      •       haria^  «h^W<x  wfMi  he  had  complied  with  the  proviso 
"*     to  the  y^i^  ie(|yLMriag  thut'he  fije,  ou  Mr  lie£ojre.4he  * 
•  judgaMiot  -Wrm  of  the  Coqrt>  aia  6xeii^i^catiQn>t>f  hifl^,  , 

'  '  L'         .}ett«is,-^l^uld^  OH  9i0tipo,  ber<iOQ««Qited:    Iti^wt  v 
neoi^iy^irjr ^  ^h^  dirfead^nt  to.pIeM  hia*ftU«re.t^  d^^. 
00  lA  W  ^f  ^lhe^«()t^aB.    Man^^is  Ivei  v^i  2V4ii»m  . 

•••■■'■'-'.•'   J  '.    .  .    »      •    •  • 

• .  ^{'hiii^ci^^nM  fbanded:  on  a  juclgm^nt  xepdered  In  th^  • 

''/        H  %'  ^tfate  4^  .CWiferaia*     Two  at^tutes.  6C  that  $tate  ww  ; 

/^i^f^ncxkr^^   appiovM  10th  Apj^il,  1650,  the  o^^ 

'  fl^roved  Z^d  ADril)  1850:   Hdd^  that  the  case  was 

'  gi^tf^  ^  'ihe  latlMf  Aot,  wui  t\mt  the  hnmr  h$A 

•    ,iie'«(|plWiM»ir4o,tiie  case.    ^AarMfe  ^  Obw  .vs.dSowU  ** 

T^  ibf^e  >}}i^i88ar  of  ,a  IGbrmer  bill  a  ,bar  to' the  bring-.* 
**  '.ing  oi'  4  ae<(OQd,  £he  material  aUegatipns  i|i  both  most 
be  the  sajQM     MoDotigald,  cuininisiratarf  v«.  Maddax 

(Mdt§ye^/.\... :....: :.,;••..> 83 

...      See  il^iifl^i^  It)  JEk^  3,  4;  tltifietici^  29, 3(0/    ' 

•»  '  ,      .. 


«  •  * 


* 

When  9k  Iraod  Jxa^.  bewi  xx>«itni^ied  by  pne  upw  ai^ 
otlx^r,  aod  ii  haa  been  eettlad  by  th«  pair'ties,  with  i^;  * 
full  knewledge-iberedf,  ^cl^  sattleQi<mt  ili  fionclusivei'>  \, 

See  wwtrdian  and  W^drrf,  2, -3, 4,  fl;  6. 

, '  •■      *         •*#'•'...       - . '  .        .♦•  * 

FRAUDSi  STATUTE  OR      '  •• . . 


A  {»«Qmi9e  in  writing,  to  pay  the  debt  of  a  third  jper^a, , 
is  a,good  apd  valid  prooii&e,  aIthpi)gh.Bo  coosider^tiou  \  * 
appears  luider.  the  Act  of.  19th  January,  .1&52^  tJidSt  • 
act  .being  unrepealed.    ^Biack  vfi.  jyr<!tjSli(it^j^..i....«...«/..^}2^ 

,  .    '  "         (G^MIKG.    heelfeeda,  ....'"   •     " 

1.  Intei^t  is  suspend^  against  1  gaihiilshae  during  'the  ; ./ 
pendency  of  the  garnlshmetft.     Little  vs.  'Owen..,....,  *'*80 

2.  Wher6  one. is' served  with  siHtinaons  of  garnish  mien  f^  ^  ;' 
ander  th^  Attachmetit  Act, of '1856;  and  ikjls  to  make// 
apswei".  £tttbe  first  term,  an^  igain  at  th^  ^eoocid.  imi;il|  -^  ' 
after  jtidgnteht  is  had  by  the  plaiitiff  on  his  attachf-  !  •' 
m^nt  debt^  imd  afki?r  judgment  is  gi^Ienby  the  Court  '^ 
against  the  garnishee  jor  the  attachne;>t  d^t^  he  b^pg  -^    . 
fliill  in  default,  the  answer  'coming  in  ^JHet  thisi  al*'/     *    •    . 
thoogh  M  t&e  fia«ne  -term,  and  oo  4he  same  day*  in* 

wbibh  judgofltenl  was  rendered,  (Xnaes  too'  la^  to  b«^  ' 
efiitfaegtti^isfaeei   The  OB^Hrrt,  under  the  eireumstan^esi  ^      *  • 

has  na  power  to  reiieve  him  from  the  judgiheat  so  ^ 
decided' ;8gttisis^  t\im.     Willstpg,' Bribe. p.\.\...\ »*  115* . 

'  .    -GIFT.  ^  .^  •  V 

i    * 

The  Tiranvnptioip  that^  the  laie  raises  in  &v^  ^ '  a  gtl^ 
^Een  ^  sod^in-law  la  permitted  to  iajie  neffro^s^home 
with  hlta  aj(ler  his  mar riag^^  by  t&e  &th^-in-Iaw,  apd' '  "* 
to  teta;iti  possession  iintU  ms  ^atth,  claiming  and  exer*- .  . 
cisikig  fH^tsof  ownership!  Biost  be  regarded' as  conotiir  . 
siVC;  unless  clear  and  satisfactory  proof  is  made  tb^t.  f  * 
a  eifb  was  not  intended.     QUI  va^  Strmer : BSi 


*  • 

GRAJIT..  •      • 

*  !•  Xbe  fact  .appearing  uprm  the  ikee  df  a'V^pr^^itmti    '  ^ 
^     thot.iw.  one  (iriaQe  the  ^nte^'sr  nltne  was  written)  * 

^^J^owjtbb/^  whilst  in  <^her  pfacMs  ft  wa^  wrilten  ^  Ly-  [ 
*    .  '^'i#ri«,    hi  not  a  8uffi«ieiii  of^ec^oo'  to itfi  ^dhiissioh  as' 

evidence.     It  shoald  b^  i«i%iTCKl  to  tfa^e  jury.to  ^[eter^  ^  ^ 
aitne  whether  or  not  it.  was  a  clerical  error.    Roe  & 
McDowell  V8.  J)oe,  90^  defli^  Ity^m:..*.,.^.^ '..     39 

,    %  .The  proviso-  of  ti^e  ,Act  of  1867,  (Pamphlet  Laws, 
68,J  dciea'  not  taTce  xny  case  otk  of  tli^  operation '  rf : .  ' 

•  the  adJ,  unless  the  wj^fteU  agf eefitient' Telied  on,  «^ 
spcdled  in  the  J)n>i2&o,  emanates  frota  tBe  pb^soh  to  *' 

» *  whom  tfie  granft  is  alfeged  to  have  tehed.  by  mi^ke^  *' 
^r  one  claiming  .un<iter  him.     Jyhe^vs.  McRor^  Jk 
PowavB .?:..  .*....:.;.....;/:..•.:'.. J..'.... 348 

3.  £F  the  ves.ted  i;ight;  set  up- to  t^ke^tb^  onse  oUt  of  the 

statute,  be  no^  traced  to,  and  coi^ect^  wit^,  the  grant 

.  allegea  to  be  erroneous,  the  case  is  not  within  the 

.  •  purview  of  tike  proviso^  and  lind^rthe'enaotingclause,  • 

.parol.evidenoe  is  ^dpissil^l^.to  mistake^  (uciji  '^to  tispeir- 

.tainXhe  truegriintee.»"'*/6uf.  '    '  *     '.  '     ' 

^  Pro9)^  that  in  t)ie  district  and  coiit|t^  wherein;  the 
grant  rei^ites' itfa^t  tbe^  grantee  resided^  there  was.  no 

\  sirch  f)eri^ort  re8i<}eQ^  at  the  time  when  ns^mea  \yerpt  '' 

.   returned  ]or  chatrQQs  in  t}i^  b^rt^'qulaf  \otterjr  in  ques-  / 
fioii^^nor  etter  'before,  witbm  the  kho.wWge  of  wjt- 
,         nesses^  makes  a  priirtia  j[acif  .case  tot,  tbe  admissiq^  of'. 

•   t»^l  evfilenoe  unHBr  the  a6t.    I6id.  *  V      *.    . 

9.  Inaildtsea  in volvinv. title  to  land,-  wber^  tbe^tMe-^ 
\(/£  the  ;rfam(£|f  dbpcttCKf  nfiet}, proof  of  aajeta^  in  the  . 
gnwl^  and  that  •a  .pecsqo,  other  tbati  tb9  on^  named  . 

•  tnereia,  i^  the  ^  true,  gmnteei^'  parol  evidenoe  is  ad- 
. .  <  iil89ii)ie  to  eet^blfoh ,  thes«  Acts ;  l^iii*  if  itjippescSy 

when  the  ddendant's  eaae  is  submitted;  that'  he  de- 

*  /  serves  title  from  the  grantef^  (^hose  name  the  plaintiff 
.  insists  ^^  inserted'througb  mistake,)  bv  soo^e  writinjg, 

*  exeeitted  anterior  to  tfa«  passage  of  thie  Axt  of  1S67,  \ 
then  tli^^  cds^  is  tirought  within  the  j^r^tso,  and  tbe  * 
Court  should  Mtrtict  th^  jui^  (if  they  solbelieve]  to* 
disregard  the'pafol^i'denoe  iotrodoced  by  the  plain-  *' 
^tiff  to  sho^m^  mistato  in  the  gtant;  and  rectify  it^ 
Ibtd.'    S         .  .    •    :        -^ .  • 

6l  If  in  such  a'  case  there  tie  proof  on  otiB  6ide,  thai  there   * 
Was  no  8iid>  person  as  (be  gi*antee  named  iix  tt^e^gnm^ 


» •k 


INDEX,  141 

or  Aat  'tke  title  hotn  \miah  grantee/  belied  on  by*  tlifie 
•opposite  parfy,  was  forged,"  ati3  e^idenoebe  ac^tttmd  ; ,  * 
BB  to  theideatity  of  the.  realjgrmitee>  and  thei^eimoa  .    < 
the  opposite  parly  submits  eYtt^oce  iti  rebuttal  pf  these 
prpof?,  or  .any  of  theto,  the  whole  iniitttr  should  be. re- 
ferred to  the  jury.  wi(E  tull  iqstructioiis  as  to  the  law^ 

Ibid.       '  -  .    :  .  •  .  *    .  : 

•  ... 

7:  A  grant  issues  to  W.;  phrsimTrt  to  a  special  Act  efiM  * 
Liegisllitu^,  foif  a  Jot  of  lanq  in  this  State...  .'Xn  rela-* 
tion  to  th^t  graiit  tbeCpurt  inlstrqets  the  jury,  '^U>ajt.  it'  .    . 
tbe  p)abtiff  had  pt*6^iu*ed  the  grant  t^.. be  i^stted  ,by , 
false  ^d  ir^uditlen^  ;*epreseptattoni3  tp  the.GeAorat  . 
Assepubly  a^d  tb^  Goverqo^^lie  ^aa  not  dntitlod  .to  re«  -  . 
TOver  of  a  pi^ty  whp  bad  no  jio.tice  of  .th'9  f>roceedkqg  :^    • 
JEkld,  that  unoer  the  evidence  in  the  case  in  which.it 
was  given,  the  charge  was  erroneoos.     WiUiamaonvs.  ., 

Matthew8...:.y.:.. :..:::..  .„•:....."......;:■.>.. :...:...;•  gat" 

8.  Ii)  such  <;as6|.it  does'  ^otiie.ui  the  (nGlllh^of  a, party v  ^ 
io   call  in  question   the'  graiit  pq-  tliat .  or.^ny,  othep. ,. 
ground,  uoIesB  be  first  jn^kes  it  appear  .that  the.  grant ,  .  ,         • 
afl^cla  Irin^ '  br '  his   interest  in  the   Jand    granted.    ^  • 
Ibid,        '  '    .'    /  ''  •**•*• 

'9.  XI«der  the  Act  of  the  9tb  of  J.«>ie^  1825,  it  i«  astuiy-  ^  ^         . 
dispensable  (h&t  there  should  be  a  forma)  judgoiQtitjipf 
tbeCot)rt«pronouncingtbegrant,,issued  upon  a  fraud u- 
Ifeirt  retifrti,  fOid,  aad  ordering  tt.tobe'caticeH^.     It^      * 
is  sgflld^nt,  that  there  l&e  a  verdict  of  the  jqry,  ffndin'g    . 
the  peCtltTi  '&aiidqj[efiti'upbn  an  le^ue  grpfjerlj^  made  up^  *'. 

.   Obder  the  direction'  of  the  Ooiirt,  'to  try*  the  q4lcdt}6ii    ' 
offraad.    Ibid,  ....  -.  •         >  •.'• 

See>  CTiarae  of  the  OoitirL  22.  '       • 

GUARDIAN  AND  WARD. 

I  .     ,  m  .  ••• 

J    *        '  »      •    •  •       ■■• 

1.  'When  a  gq£(rdiaH  is  charged  by  hfs  former  ward  with 
b^ing  gnilty  of  •cM^flMiat^i  and  Delias  given  different 
beads,  with  additional  or  different  securities,  in  the 
oonrse  of  his  guardiah^hi^j  &  bill  nay  be  filed  against 
the  guardian  and  the  different  sets  of  securities,  pray-  . 
in^  a  dkcovefy  of  th«  AflaonM  of  the  devastai>Uy  and 
the  tinie '#faen  it  bofturred^in  order  to  charge  eiiich  set.  • 
of  seountiee  aoqerdiitg  t6  their  respective  liabilities  on    . 
tbei^  boode:  Promd^j  the  bill  charges  the  total  or 
paiiialiMPolycncy  of  the.^Hnoipal,  o^.a^^ellHerounded  ' ' 
'ipprebeaafea  th4^  the  guardian  vill  b^  VMUtme  to  sotr^  - 


•     T4I 

.     •     '  M<iJ)ous^M,'Adm^ry,^.  ll^kiddosi>  amd  taife,. .4. :.  ,^^ . • . » »?<'  (3 

^,  AA  ogrder  of.  the  Court  of  Or^Ulary,  ftiithortring  a  *• 

*  \.  guardian  to  itiv^t  the  mon*^  of;  fife  ^acds  in  laud,  if 

'  procured  to  be  pas$ed  by  the  gti/tod^an  fraUduteMly,  i$ 
a  m€fre'  nnlUiy,  and  liiay  be  so'treiiftM  by  third  peraorii; 
in  any.  Coupt^  ^enever  attempted  to  %e  used  as  A 

*  3.  When  a  suar^h,  aqthori^  to  inVest  the  nKmey  of  \ 

bifl^  wfurdft  in  landj  givei  up  to  piw  ttoixx  whom  he  bad  ' ' 
pfeviohsiy  pun^aBefl  a  deed  of  land,  to  be  caitcened/ 
and.tfit^ea a sdooafd  deed-fWinStiph  peraof^  la  him^hT, 
a»  giift^d^i^j  spofa  f)^\)iid  deed  ia  nt)t  fiedess^lily  void,   * 
'  .  but>  tinder  aooae'  tnrtnitii^CEtnoes,  ibight  be'  held  g6(^.  '* 

^."But  wh'en  the  transaction  is  jaot  ratijSeicI by  the  iriK^dSi 

*  '   nor  its  enforcement  asked*  by  th^m,  and  the  trao^EU)- 

Imx  i9^tfaer^*f§0'Ot^QCtfonable,  the  di^ed  is  Vold^  ^d 
.     OM^tfe'SO  treated^    Ikid.  '•  /  . 

•  *        5r*  When  the  guardian  is  anthorialad  by  the  OipdiMty^to* 
.  invest' thafun^a  of  his  wards  in  land^  he  is.lENiund  to  . 
make  such  investment  in  good  faith  foi;  their  benefit^ 
afl(^  if  he  feits  to  do  sp,  £b^  order  of  the  Ordiftarv  win  ' 
fiot  prbteot  him  from  liability  *fef  l^e  fundsi  >  ibtd,     ' 

6.  It 08  que&lAqdfibh.  w^^etber-  (^he  Ordinary  b^  power  to .  t>* 
aiithori^A  ftuardian  i^^  siilre^'^  ftind§«Qf  tiaSd  warda.itL  . 
lan^  V^iei^  <^e  yr^jds  .own  oo  ^aveel  tpjpnt.  on  and  is^" . , 
tiv^  fte  la94  to'beputxsljwei     Ib*^.    ;  ^    ^'       ' 

See  frustB'and  Trustees.  4. 


I        *   4^ 


*  • .  • 


GUABDIAK^  BONi), 

See'  £hjujrdia0i  and  Ward,  i. 

/' .    '  .     \    .-  .     .        ■  •  •  :     •••>••  •'•^,  •.'"■  *  •    • 

4  *      • 

An  iadietment  lr>r  .  a  viohtion*  <£  ihe  2d  seetioa  i^  t2i«* 
Act  of  1838,  entitled,.  ^'An  Aet  iofijiril^r^^  Ae 
graxvlmg.  af  rdaUiiceifseihnd  9ak  ofepiHtitom  thufff^' 
is  good.  ^m1,  a^tbeiiigh  it  does  i)ot  tbme  iha^  ftiie  do-> ' 
fendant  keepa  aahop,  ot.iB  a  veguJir'ana  h^bitqai  tad*  .  . 


-•      '    INDOBSER. 

See  BaU^  1;   Jf^rom^B&ry  ,J^Q^  3;  &Uti^^^I4mich'.  »' 
•  thm^  1'.'  •     •  ,.      >       ,        •  •  .*.*,. 


/. 


INFAircS: 


Id  a  suit  l^te^  tb«  Unikr  fop  g^^ds,  ^.^  fdmiaHed  hjr 
the  pUdnttfTlo  t&e  toiv,  be  beibg  s  -minbr^  it  «rooto^ 
tent  lbrth^|AaiaMi't»  dlW  that  be'fiiriflsheil  ^oodi^' 
of  fike-ciuittidtef;  and  ibr  a  idmflar  amotint,*  to  th^  doil 
Uieye&r  ^vfeis  to'  the  contracting  of  the  account  - 
mm  oOy  ind  that  tlm  irsft  Heebutk  wai^.  paid  by  the 
hi^eft  ^hdaf  oigectioQ,  a»a  re^|:]ignHi<t>t)^  bjt  the  fiither,  "  • 
of  H^e  right  o^  (be  son  to'  bujr'g^s  at  hrfe  credit  and 
on  hia  aecouvt.     WUkeM  vs.  MeCfkvnff  ^*G>,..\.. ......  007 

« 

1.  To  authorize  an  injunction,  the  charges  iii  the  bill 
shocrld  not  be  argumeptatiye  and  inferential  onlj  from  * 
'  the  faets  stated.    BaUle  vs.  Bt^Kens'^ 25 

2-  A  Qanri  of  fiqwlifwiit  not  resttam  a  pb^t^injl. ' 
/a.  frdtn  coUectiiig  mytnotiey  out  of  one  of  the  di^fend- 
antoj  CTelfc  though  lie  be  li^uretf  <ft\j  upon  tb^  Origi'-  ** 
nal4fbt;  Ihidi:    r.-    •  • 

See^tfy,*.  9, 19.      *     '    '  .  ^'^ 

INTEREST.    ■  ' 

•  *  •     .  '  ••  •  •        • 

Interest  is  sufep^ndAi'  a^iqeik  a  jgami  jb^  peaaii^jbhe  - 
.  jgarnisniQent.     1/ime  vs.  Owen.. •.••.V.>.. ,*..•...*•••••..   20 

See  Jhhajioeme^tSf  2v  .      , 

'    II^fXEitHiEAliER.  ,  SeehJE^y*  3, 4.    .       , 
.  INTBRRO&ATORIES.  ^  •    * 


1.  To  the  ^miB0^X}fM0tioai  in  inteiTOgationa,  who  is  pr^l-    * 
ent  at  the.e;^ec«tiei|  of  these  interrogatories?   ihe 
witne^B  anahFeped :  Oharles  H.  Smith  and  — ^  are  thie  .. 
only  person?  pr^jsnt :  Hdd,  to  be  a^  spJO^cient  anssi^i?.       ^ 

Wiikes  vs,  Jj[c(Olung  A  Qo....,.^ ..\.w.-^,.-» ,.;^0i 

2.  The  attormif  of  a  party  endxkaed  aii4  signed  the  fot^  * , 
l6wing  waiver  upon- )bhe  baokof  a  package oontatninjor 

.  d^ioatkHiB :   '^  AH  obj^dddone  to*  .tUi  exeeotion  and  •  i 


» 

returo:  of  *this  aet  of  intefMtgf^tdrles  lire  heseby  waived:"* 
Sdd^  tliat*  the. party  was  conduded  from  QDJecting  to 
'  the  ^poditiopis^  D^U£iie  tb6  bross  jbtei^ppigatoriis  w^  ' 
0€»t  ful\7  answeried.    Roberts  4s  Hughey  vs.  Harris!.*  542 

3.  Certain  depositions  ofTefed*  ^tt.eylde^oe  were  objected 
to,  on  the  ground,  that  one, of  the  eross^'hiterrogftto- 
riei  wierife:  nol  fuljy  anaw^^^i  ,U^.-()Uosfet<H»  betpgi  • 
'*  w^t  rielat^icm  are  you  tq  'Bail^y^  or  ally  4f(  (he  -par-  ; . 
tieit^    Who  n  'prtesentwor  beea  present,! iiuribg  the 
execution  of  itheiie  iater]!|0gatofjea,P  •  Wher«  ^^en  afr^ 

*  and  where  ^a  the  defendant^'  and  the  lUMwei  beil^g^^  / 
^  IS  we  whatever,     Tixe^coiiii^ieihBQBiers  and  jb>y«elf  al« 
all  ihpt  are  present,  Mnd  aU  that  bas  b^/duriiig  ^e  / 
exequtiod  p£  %hes^  interf'oigatories.  ,  Xa^tbe  toi»n  ef  • 
(Qonyers,  J!^ew(6n  consty*'/     The  Court  'sQ^lipaed  ^be. 

.  objectioH  and  repelfed  the  deposrtioiis :  Heldy  that  the   ' 
Court  coHnnitted  efjHX^,.,  Saiiejf'VSf  New,  AdnCrJ,.,^  546 

See  Practice  lA  Superior  Cfeurf,  4,  5.     . 

•  • •   .^  *  *     ••        ■/..■'* 

•  *  ••'jtmMENT;  'v  •  ••• 
1.  A  part^  (a  apt  efktitled  to  th4  judgmiM)  ^bf .  tw#  aep^i-: 
rate  andr  independent  tribanals^  jipon.ti>e>«aiiie  sub* 
ject  n^alter^and  a  judgment. reodeiied. in  ovei  ^Hf  (m  « 
a  bar  te  a  .second  bearing  in  the  other);,  and*, -onQH,  * 
proof  of  the  fir^t  judgment^  tiie  case  neiiding-  before 
the  other  tribunal  will  be  dismissed. .   Martett^  Jhmtte^  ' 
etc.f  vs.  Searcy..,..: ....«^>^.^..^ ..;..« 190 

2;  The  asdtgn^e  of  a  judgment  takes  it^  subject  to  all , 
the  e^m&^  Wwe^n  the  origlhtel  pitVties.     JSciU  ts, 
'Harkins}St.jirthUr ; V;....> 802 

3.  When  the  judgment  of  the  Court  below  Is  in  accoti-  * 
.  ence  with  the  directions  of  this  Court ,  tcx  jJiat,  the 

judgment  will  be  affirmed;    Lbydvs.  BittSs.........^  499 

4.  If  a  party  in  t}ie  QoMl't  below  lail/i.^  cotn'ply  literally , 
with  the  oonditiooB  imposed  on  the  judgiinent  by  this 

•  Courts  from  wait  ignorance  of  thxtsd  4^oiiiSUtoi|8  can^ 
by  tlie  aet  of  oouiftsel  of^  the  opppeuig  party,  no  adr 
yaqtage  shall  be  liail  or  taken-  o^  soeh  failufe.  •  Ihid.  * 

5.  A  judgment  rendered  by  a  Court  pot  having  Jurisdi6-, 
*.  tion  df  the  persoit  against '  whoin  .the  Juc^men);  is' 

gfahted)  is  •absalotely  n«U  and  voidi  and  i)Mkybe  iii« 
peabjbed* wbeneveir  and  wherever'it  is  sought  'to  b* 
ueed  as  a. vaKd  judgoaeat,  no  l&aiter  in.  what  "^f  il  if 


QTDKX.      ■  Til 

lent  r^deredby  •..Court  not  'liaVkig*jsnak  * 
r  the  i^rson  against  whom  the  judgment  ia 
is  abeolutely  BhQ  ^nd' void,  *and  may  be  im- 
kvhenever  and  wherever  it  is  soi^ht  to  beuaed 
1  judgment,  no  maitir  i^  what  way  it  is  pro- . 
be  ms^i  as  a  valid  judgment.  Parish  vs. 
;..; V;. .../.... .-./«d 

ed  with  hisr  family,  consisting  of  a  wife  and 
Iren,  ip  Sumter  ooim^^    He  left  Sumter -^od 
Bibb  county,  I^ed  a  store  for  three  y^ts, . 
isino^  an^l  QUiniedBiJbkb  qoiinty-a^  hUxtts.i-  •    i 
d  plaee^^of  busineosy   baying  abandpne4  JUld  •' 
i  fromr  liis  wife,  who,  wiih  ner  cbildr«^A,^Geu'< .       * 
)  reside  in  Sumter.     Bili»  'in  equity,  %d4^  4 
divorce,  were  afterward  brought  against  G.     • 
rife,  in  the  Superisf  Qoartof   Sumter  oo<inr 
urisdiction  of  which  Court  G.  denied  by  p},ea : 
lat  the  plea  should  liave  \d0NX  43qstained.     GU^  "• 

GUviir&  cwte,....-.,.,.M,. :•..:. :...:,. ...4;..  dec 

merd  2.     '   ^  "    ',     *       .'  v"  ''    '  ' 

»  •    1.  •  •  ,        * 


• 


JXniT  AND  Jtrjio&s.   '    . 

'  ....  .V  •  •  /     '  »     ' 

g  the  trial  of  a  oase,  the  parties  a?i;*eed  that' 
7  might  sep^^te  for  dianer,  and  at  The*  dinner  "  ^ ' 
witness  for  one  of  tb^^mriios  expressed  ao. 
of  thq  case  fi^vorfiKe  totijie  pavty  calKngliiia,     • 
i  opinion  thus'  e^pres^ed  vfj^  .)ieard  )|y  (yi^.of  r 
3rs  trying  the  cade,,  wh6  swears  that  it  had.  pp 
influehccr  on  his  mind  in  making  the  yefdi'et;  .     . 
hat  the  verdict  shodM  iibt^lXJ  set  aside  pii  ibajj^'/ 
Jachori  and  ctrtother  v$.  Jachon  et  <xl, S2S 


f 

4 


r  who  has  a  fixed  opii^ion  as  to  the  gi^It  of  tbe.«. 
,  though  formed  from,  hearsay,  is  iucof^petenl;  • 
I  crimiDal  case.     Maddox  vs.  The  State,. ,  68jL 

nly  questions  to  be  propoupded  to  a  jnror  on  .     • 
r  competency,  are  those  .prescribed  by  thf.Act 
1.    Monday  (a  slave)  vs.  The  St0ie...*.i.^....u  6^2 


^  j^iiisbmenib'iB  uicompetentr  ta  try  9.  eas^  ifivoKkig 

3«e  Boadi 

LAPS»  OF  TIME. 
See  Obffi^diUania  Sale.    JMdenoe^  }&)  JBecy. 


».  > 


.  .    *  ■■  .         . 

*  Igjioraiice  of  *I&w  e^ccmea  no  OBe,  least  of  all  a  shefciC 
Yarkifis,  doptoTiy  et  al,..*  ..* •... ^.  ?62 

-•••-■  iJEj\nr.     ■    '  • 

■  » 

A  lev;^/ trill  jdOt  be  iflianiif^^oii  iKXMmat  MT  the  time  tHftt 
Kafl  ^kjieedi  unless  u^<^n  motion  in  the  mture  oflA 

*    rule  nwi;  calling  upon. the  party  to  showcau^  why  he  " 
does  not  proceed.    B^dMon  ve,  JPVefc!. ....#...*.«.. .../;..'•  ^ 

HENS.'  .'     '  .    ■     •    : 


.  \ 


1.  (The  lien  gir^  by  th^  A«t  of  2ad  Dtoember,  183^,. 
'^-^feo  ciiirpentecs  and   maaons,  is  didobarged  from  the " 

prepises^  upon  a  salQ  ther(iof,  under  execution  i^g^dnft 
the  owner^  and  transferred  to  the  proceeds  of  such  sale^ 
to  which  the  holder  of :  the  lien  n>u0  look  for  satis- 
faction of  the  lien,,  infiitoad  of  to  the  premises,     pur- 

* 

2.  TIat  the'  purichascnr  at'sudh  salcr  bon^t^  with  n6lkB 
of  ^e  eziatende  Of  tb^^  Ueb,  d6e&  flot  'alter  tb^  fule:  * 

•  the* tltlof passes  to  the  purchaser;  nc^twitstanding;  freed' 
from  the  encumbmntse  of  the  lieif.  '/6m{.  -  - 


**  ", 


3.  A  machiqist^s  li^i^  must  be  enforce^  under  tbeAot.  . 
'  ofl§$4.  (Oobb,  §56,)  as -extended  by.tbe  Aet  of  iSM, 
(I^mpmet  tiawfi^  45ji,*proYidmg  for  mechapic's  liens, 

•"  and  not  under  the  Act  of  1841,  (Cobb,  42€,)  as  extend- 
ed by  the  Act  of  1«6S^,  (Pamphlet  Laws,  237.).  Web^ 
d^ib  Mii.k  V8.  OaJtry.. ...:.. ...,.;........ 807 

S^  Morlgages. . 

*     *  '  *         .  . 

»i'  •  •     '  •  '     . 


.    INDEX.  .    V8S 


ke  a  paper  eefablished  as  m  copy  of  a  ket  pilper,    '  '^ 
theAclof,  dtb  Mafchy  l&d6>  evidenee  io  suit. 
C  nuder  ibbat  act,  against  any*  ^erson^  a  party  to 
iper,  it  most  hav«  been  established,  tof  aa  to 
I  pwties  liable  hnd^r  it.    Itoiuat  liave  been  bo  ' ' 
bed  ae  to  lak^  ihe  -plaoe  •£  the  originaL    JS^nd   ' 

itfidd..i '..r.; <..vw...«.rf..v«..».k.»«;;.'8i& 

inland  bill  of  e^chaage  shall .  have  been  ee^ 
and  noted  and  protested  for  non-payment,  and 
:>st,  a  copy  of  ii|  attempted  to  be  establisbed 
the  Act  of  5th  March,  1866^  in  order  to  make 
3Qce  agakiatthe  drawer^an  fm  action  ^ngh€ 
the  proviaiops  of  that  ^ct,  nuist  havrbeen.ao^ 
»bedafi  to. binii  tlici  acceptors  also.-,  Ibidi  i  . 


f    \ 


mee,  1,  2/4,  '5,"  6 ;  Iiegidratton,A.    • ' 

■^  ,  •     ^   .  •  •  .  •.     .  •      *  •  A  .  ^ 

LOTTERIES.    See  'Grant  9; 
MACHINISTS.  •  88«j  itww/S;  '     !.   • 

I 

• '  MALICB.    See  -EbicZencf ,  2?.'  ,    * 
[ANSLAtTQHTER;    Bee  O-imincdiatb;  4/  *  ; 


•      .     .    I 


■    «    • 


CARRIAGE  SETTLEMENTS.  "        , , 

of  30th  Decen^ber,  1^47,  (Cobb's  Diaest,  180,1    ♦ 
es  marriage  setl>emw>t«,  or  agreement^  eiectitba       ^ 
)usly  to  ^he  passage  of  ^hat  act,  to-  be 'recorded,    ' 
ts  passage  and  'piiblicatfoa,  ^hetker  'i^^eordeifl  of  • ' 

WilliaTna  V8i  Logan  &  Meara,.,.  •v...i.'...:..f....'l'65 

MARRIED  WOM^N. 

iies^  4 ;  Post^Nupticu  SetUemertta  ;  SeparaJte  JEatale* .  ^    * 

SASURE  OF  DAMAGJ^S.  '  See"2fe»KV«».<l.  '. 
MECHANIC'S  IJEN.    See  Xteiw,  1^2.' . 

•    MISTAKE. 
lii^y  11, 23 ;  ^  Ormi,  .2,  3^  4;  5;  6 ;  PioMes^  2.^  •    r  • . 


«        • 


When  ooe  holds  tM^DOteSy-seoured  by  mortgftge^  and  • 
inmsfert  the  one,  Tetaining  tixa  otfa^r,  llie  kniirtei^  . 
lien  acoDiapanies  the  trfemsfer  %£  the  note  im  an  iiysi^*  • ' 
depi,  ttod  it  would  neem  that  ih  case  the  security  falk 
fihort  of  paying  bothhoteb^  the  holder  of  the  tran^ 
/erred*  note  has  .a  preferenoe  over  the  vortgageie,  who**  . 
* '  ^xetains  the  other.    BoberU  a'Ad,  another  vb.  Mdn^M.  S28 

'-'        '-    •     if EW\PROMISE- 

•  1,  The  aabseqoMt  pl!^iiit8e  .to^t^ke  a  ms^  out  of  thid 
statute  of  Itn^ttialion^,'  mqst  specif^^  tur  plainly  f^r  to 
the  pfijtieaiar  demand  br  cause  of  actiOQi  to*  be  te*> 
newed  or  creaW  by  it     WdDcerf  EooWjvb.  Oriacni^,^  1X9 

S»  Where  the  promise  relied  on  refers  to  notes  generally ,'>;i  ^}>, 
Without  specifying  ataoupts^  dates,  etc,\  the  promise  is 
indufficient.    Ibid, 

3.  jf  the  plaintiff,,  to  identify  th^  iiote\sa^  u}k>i1r^  as  the 
subject  of  the  written  promise^  introduces  other  proof  • 
whi^h  fails  to  satisfy,  the  jury  on  ibis  ppint^  this  Court 
will  Hot intiefifere  to  control  their  JBudiBg^althoug^h the 
Court'  may  be  oiP  the  opinion  that  the'aliunde  testicuony 
preponderate  against  the  eooelusion  of  the  jury ;  es- 
.pecially  when  .the  party,  sought  to  be  ^chax;ged  is  a 
surety^  and  the  debt  has  been  barred,  as  to  hi m^  for 
many  y^rs.    ^Ibid: 

'   4.  XJader  the  Aot'of  ^February  .20, 1&56,  a.  promise  to, 
take,  a  caae  ouif  of.  thc' statute  of,  limitations  mud  be  in  « 
wrttinji,:  .  Xbes.t^ute  admits  of  no  exoeption^.  JSurM  . 
*  tw.  iSar^dl «>.^wv***^* '»  ^ 

See  SUdiUe  of  LimiicUiofis.  1,  2. 

•  /      -     .  ,    . 

,  .      NEW.  TRIAU 

1.  Wheite  the  testimony  in  support  of  the  verdict  gfeatr 
iy  outweighs  that  isigaihsi  it,  a  new  trial  will  not  be 

granted,  of  course  on  the  ground .  that  the  verdict  is 
against  the  weight  of  evidetice.  Hbtne  t?«.  Planter^ 
Bank ' ,..,..... *  1 

*  I 

2.  T)iere  being  evidence  on  both  sides  of  a  case,  to  the 
material  {loiAts^  th^ verjdi^t  will  not  be. set  9side, as 


* 


.  mhwL  m 

y  to  tliewBigfit  of  49irid6ooe^  unless  it'W«titmg^ 

decidedly  a6»    B^e  &  McDowell  <w.  7)o€ie^    ' 
Irwin ....i..^ « «■;.....••     39 

triieil  will  not  be  granted,  on  the  ground  that 
diet  was  gainst  the  eyidenoe^  when,  from  the    - 
L  proof,  thejarf  might  DBasoDftbly  have  arrived  '). 
nclusioa' thai  will 'support  the  vetdiot.    BeaU     ' 
avereU. %..... ;  •!%.••• ;..»r..........u^  lOS 

plaint! fiy  to  identify  the  note  sued  upon,  as  the 
b  of  the  written  proqiise,  introduces  other  p^oof 

fails  to  satisfy  the  jury  on  th  jsr  point,  this  Coort  • 
ot  interfere  to  control  their  finding,  although  the 

may  be  of-  the  opinion  that  Ifbe  aUy,nde  te8ti<*    . 
preponderated  agaiinstthe  conolueionof  the  jury ; 
ally  when  the  party  sought  to  be  charged  is  a 
r,  and  tbe  debt  baa,  been  barred,  dJs  to  him,  for 

year&     Walker ,  JExV^  "hs,  Oryggs »...j.  119 

ew  trial  will  be  granted  where  the  verdiot  is  \ 
St  the  law  and  evidence  .of  th<B  caae.  Hudgiaa.  «  * 
Jrowet  a2^.. ....•• ..•>..«. .^ • «.;d67 

3w  trial  will  be  granted  where  the  Verdict  isun-t  t 
orled  by  e videtice.     RaTnsey  vs,  Blcdavk . ,. ^. .  • .  376 

)ew  trial  will  be  granted  where  the«  v.erdict  is 
ist  law  and.evi(lenca    Johnson  vs,  Blofik  &  Oobb,  .^399 

ere  a  case  has  been  fairly  submitted  to  the  jury 
3  the  fi|cts^  and  there  is  no  question  of  law  in^ 
ed,  and  'the  presiding  Judge  refuses  a  new  trial^ 

Court  will  not  reverse  the  judgment,  unless  it  >  . 
ears  that  the  jury  acted  frotki  biaa  or  prejudice, 
nption  or  passion,  or  iDanifest  mistake.   '  M^I/en^* 

vs.  KeUy  A  8aUe^ 'i .......;..,: /4W. 

us  Court  will  not  reverse  judgment  of  th^  SuperJpr*  [ 
\Tty  gri^nting  a  new  trial  on  the  ground  that  ihn  .' 
diet  is  contrary  to  the  evidence,  unless  fully  s^tis*  *     « 
i  that  Eiuch  judgment  is  an  improper  interference 
;h  the  province  of  the  jury.  .  Whidhy  va.  Leungs 
periniend^. ,.,,,.. .».,... 472 

(Vhen  the  evidence  justifies  ahd  sustains  the  verdict, 
aew  trial  will  be.  refused.  •  .HrAgoodve.  Cochran 539 

A  new  trial  will  not  be  granted  on  the  ground  that    ^ 
c  verdict  is  against  the  evidence,  6t  the  weight^  '     * 
le 'evidence,  if  there  be  e^vidence  enough-  to- jnkify  v    ' 
le  finding.    0hamieri(iinva.8hefkfU,.l. o^.:, .,;»,%  667 


• 


rse    •  INDEX 

12.  Wh^ratlMre  is  Evidence  enotfgh  to  fqlly  justify  ^ 
veidict  of  the  jufy,  a  hW  triAl  wiU  uol  be  awarded.  . 
'SUuifordvB.  Mongin  et  al ,.f — -  625 

13*.  Wh^n  a  par^,  during  the  tria],  diaoOvers  material 
testimony )  and  tke  Court  will  neither,  oo  moiiooy  009- 
tinaa  or  suspend'  the- cause. to  eaaUe  the  party  to  , 
obtain  the  .benefit  of  snob  testimony,  a  new  trial  most 
'  be  allowed  for  that  purpose: .  Monday^  a  jdave,  t«. 
Th  State , 672 

Bee  duxrge.of  the  CbuH,  14;  OnUiniuiMe^  1:  JE^flii^f 
14^16;  Jwy and  Jttrors^  I;   Vardid. 

.  •      •  .        '  *  •    •    •• 

NON  EST  FACTUM.      . 

See  Partners  and  Partnership,  2, 

■      '  NOX-SUIT.       . 

• 

A  judgment  ot  non-suit  ahould^  not  be  awarded  whcfe 

tbeevrdence  sustains  the  plaintiffs^  actiOQ.     JSowte-R.   - 
•'A.  Cq.  vs*>Sullivan  A  GaboL 

See  Aitionf  1 ;  F^teiffn  ExeeuUt.  -   <    ' 

J^OTICE, 

See  Ciaiinr  dnd'Claim  Loms]  6*  Chntracty  2;  RefftOra- 

.   NUDUM  PACTUM.  .See. -ebnfrwct,  1. 

OFFICER 


•    •  • 


^here  the  anawer  of  ah  officer  to  a  rule  against  him  for.  . 

failing  to  pay  oyer  money  which  he  has  collected  i^so 
'    va^ue^  uncertain,  and  indefinite  as  that  it  cannot  be 

tfayersed^  the  answer  will  be  adjudged  insufficient. 
•    Alhert-^Vit/HovSeU .:.. ......*....;..;.: * 548 


•    • . 


«  t 


•      ORDlNAIl"Sf. 

See  Ad^inystraiion^  \ ;  Otiardian  and  Wardj  6. 

^        PARTIES. 

1.  laii  pfoceading  in  e^aityyall  persons  having  a  legtl 
*  or  e^uitoible  intorost  m  tbaaobiect' matter  of  the  s^ity 
.  fkiuat  be  mMep^iea).  &nd  if  those  kavkig  an  »tereit 


■  •        •         '  '  . 

identtcaV  with  •eoaoplaiiiaat  refuse  to  joifi  him,  they 
mutt  be  orade  defendanla.   -  Wyche  wad  icife  r«.  Oteen  ** 
etal .>. «. ,...• 341 

2.  No  Coart  of  Equity  bhould  undertake  to  reform  a 
written  instruqaent,  eonveving  title  to  property,  in  an  ^  v 
essential  matter,  without  havipg  before  it  all  the  p(^r->  .\ 
ties  to  be  affected  by  the  proposed  reformation..  Ibid,  ; 

\,  P.  sued  B.y  H.  and' P.  on*  a  joint  and. s^tral  prom-*  \  ' 
idsory  note.     Pending  the  suit  H.  died,  and  his  death  '* . 
was  suggested  of  rcoord,  and  an  order  taken  that  th^ 
plaintiff  prooeed  against  the  sur vi vom^  which  he  did, 
and  took  judgment  against  ihem.     Afterwards  the      ., 
plaintiff  sUed  out  a  geirefcuncLS  to  make  the  ^minis* 
trator  of  H;  .a  .jnirty  to  the  case,  which  ihd  Coui-t ' 
allowea,  and  gave  judgment  against  (lim  t'  Hdd,  ttjtat ';' 
this  was  error,     Harrdl  v»i  Park j :.«...'...' S5& 

:.  The  married  woman  who  gave  the  note  ^nd^  made  the' 
trade  an()  transfer^  being  dead,  and  having  no  repre- 
sentative and  110  estate,  tire  bill  filed  to  enforce  the 
agreem^t  |a  not  defective  because  of  her  or  her  repre^     ;  t 
sentatives.not  beipg  a  party  to  tjie  title*.     JOallaa  va/  ' 
Heard , ..vV. v.... ......  604 

ee^'eelmetUf  4,  . -.  •     ;     •'  •• 

PABTNEHS  a!ND .PARTil BRSHIPS.  .  ■  ., 

.  Wh6n  D.  <ft  H.  entet  into  a  ^copartnerjslilp  in  a  bri<^-   .' 
yard,  D.  giving  HI  his  note  fbV  a  portion  oF  the  bripk    . 
then  on  Hand,  his.  share  of  the  rent  of  the  yard  Tor 
three  years,  and  the  brfck  to  be  "made  thereoij,  and , .  . 
they  dissojlve'at  the  eiid  of  eleven  months,  D.  hilYing.  . 
paid   a  part  of  the  note  in  the  meantime,  And  the 
former  paf^oera  specify  minutelv  what  eael}  i$  po  do« 
in  settling  up.  the  busliies's,  and  no  reference  is  ipade* 
to  tbe  note,  the  pres^mption  is  that  D.  isbopnd^  to  .    « 
pay'  t^e  balance  dijict  diere^n*    purham  V9,  HqrtlM. .'.  .22 

Tbe  repeated  admissioos  of  B.  R.,'who  is-sougbt'  to 
be  eharrg^  as  a  partd^  of  hiar  brother,  B:  R.,  that  bo  ' 
was  Interested  with  Ws  brother  in  the  grocery,  befort*'  . 
and  after  gtviug  th^note  in  sait;  tfalat  he  complained  ' 
of  6,  R/s  extravagance  f  proof  that*  the  goo<fe  <Saftie  • 
to  tHe  place  of  Intsiness  marked'  Bentffoie  &  Bro.,' 
withib  the: 'knowledge  of  B.  K^  wjho .claimed  an  in-^»  - 
teriBSt  in  the  goods  so  «ai'kedy  is  suffiei^nt  evidence  of  *  *'  . 
partiMn^ip  to^ve^uireft  recoverf  agibiast  bim,  ntiit*-  ': 


T6t  ISDSSL 

withstandiBg  bk  plea  of  n^n  est  fadmrn^  not  t  {isitner, 
«ta     Chaffee,  8L  ilmofici  <fc  Oo/,  tit.  Remi^ro€  A  Bra.  477 

PAYMENT. 

WbeA  there  are  several  ttemdof  indebtednes,  the  debtor 
has  the  right  to  make  the  application  of  ]9ajnieot ;  and 
fitiliog  to  do  sOy  the  right  det^olves  upon  the  creditor 
to  appropriate  the  pt^meata^     Balrnt  o«.  PbMen^ 

PLEAS  AND  PLEADING. 

•  ^  « 

Proof  cif  a  specifU  oontrapt  for  ^^nt,  is  admissible  under 
.  .ths short  K>mof  pleading,  when  the  bill  ofparttcalan 

annexed  ta  the  petition  sets  out  fuU^  all  the  terms  of  . 
•  the  contract     ItoberU.d:  Hughejf  V9.  Sarria 542 

See  Juriadidhn,  2 

POST-NUPTIAI/  SETTLEMENTS' 

H«  married  a  minor,  who,  at  the  ttme,  owned  three  ne- 
rroes ;  before  he  had  rednced  the  negroes  to  possession, 
'  ne  confuted  to  a  settlement  of  the  same  upon  his 
"  '*  wife  during  her  natural  life,  with  remainder  to  her 
children  in  fee,  and  in  default  of  issu^then  to  her  re- 
lations in  eqnal  degree,"  and  executed  a  writing  to  that 
effect :  Held^  that  such  a  settlement  was  good  and 
valid,  and  that  the  property  thus  Settled  upoti  the  wife 
was  not  subject  £o  tlie  husband's  debts.  Heldf  abo, 
that  such  a  settlement  is  valid  without  being  re^ord^, 
as  18  required  in  cases  of  ''marriage  agreements  and  , 
settlements.''    Kennedy  &  Oooksey  V9.  Head 629 

PRACTICE  IN  SUPERIOR  COURT. 

1.  Upon  a  motion  to  enter  up  judgment  fbr  a  witness* 
'«'fee,  on  an  *indicttn^nt,  when  the  defendant^ had  bem 
cOnviotedf  and  pn  which  motion  an  issae  haa.  been 
made  upland  submitted  to  the  jucy  fi>r  trials  the  anb- 
poona  under  which  th^  witoeas  attended^  with  the 
endorsed  .affidavit  thereon  of  the  number  of  dajs  in 
attendance,  the. distance  traveled^  etc.,  with  an  order  . 
of  the  Court  appraying  the  bill,  and  ordering  it  to  be 
ptiid  by  tbe  county  t^easQrer^  ia  snffieieot  proof,  prima 
faJoUy  under  the  statate,  tb  giithprice  -ibe  motion  la 
prevail.    The  atui>«  bei&g  »  aohntantial  ooaai^iaMt 


«6f 

-^Tvilb  the  act  i0|^Uiiiiig  tb)d  o6ll6ctk>n  of  witneeieB^ 
£eeB  in  eripiiiial 'oases.; *  GilUcmve,  The  /St(t^..%....r»>.  Ill 

2«    Tn  siich  case^  when  the  defendant  offers  nd'  proof  in    * 
support  of  the  grounds  taken  in  hi0  issue  tendered^  a  ' 
verdict  ot  the  jury  is  unnecessary;  the  Coai^  should' 
^thdraw  the  issue,  and  order  the  judgment  to  be^en-  . 
tered.    Ibid. 

3.  A  party  in  po^ession  of  .papers  pertinent  tol^h^  issue 
of  a  cade  on  trial,  may  be  r(^uh*ed  to  produce  them. 

to  be  used  as  evidence.     Bodiright  t?<I  Meirs  of  Pbiief  130 

4.  Under  the  Act  of  184:7,,  compeUitig  discoveries  at 
common  law,  and  the  statutes  atnendatory  fhereofj^ 
when  interrogatories  are  filed  for  the  opposite  party/ 
and  they  &il  to  answer,. the  Court  may  attach  the 
party  who  id  in  de&ult,  continue  the  dfise,x>r  non-suit 
the  plaintiff,  or  strike  out  the  defendant's  plea^  accord- 
ing to  the  oircnmstanc^s :'    Held,  that  it  is  discretion- 
ary with  the  Court  to  continue  the  ci^e  generally,  or  .' 
charge  it  to  the'party  in  de&ult ;  ^nd  thdt  the  discre^\  ^ 
tion  of  the  Court  in  this,  as  welt  as  all  other  cases, 
will  be  controlled  wherever  it  is  fiagrantljr  abused^. 
Helra  of  lAtccCsita.  Tarvhr»\ '..V. 462  . 

•  »      I  #  ,  ^        .  •  *     ,  • 

&  It  ie  not  error  in  the.  pre^ding  Judge,  to  r^uae  to    . 
rule  out  answers  to  cross-interrogatories,  when  objected    ' 
to,  on^  the  grpund  that  the  answers  are  not  full,  est 
pecially  ^heo  the  cross'iuterrogatoried  relate  to  an 
immAerhil  matter.     Jacksork  and  ohother  v$.  Jd^on  ^.   ' 

dal'.... , :../.....  326 

•         •  ,  ••  •        •    • 

See  J^Uy,  10;  ^SbMenee;  1/2,  6;  jPor^i^  EsBeetUor;    \ 
Oamiahmerd,  2; .  New  IViiO,  1&;  Nof^SuH. *    • 

PRACTICE  IN  SUPREME  COURT. 

•  .  .      •  .  •     ,      •         •• 

See  Costs,  2;  EquUfff  19;  Judgms^U,  8,  4;  Practice  in^  . 

Sujperior  Court,  4. 

1.  When  D.  &  H.  entered  into  a  copartnership  in  a 
briok  yard,  D.  giving  H«  his  note -for  a  portion  of  tJie    •   • 
bri(A:  then  on  Imnd,  his  share  of'  the  rent  of  the  yard   • 
for  three  years,  and  the  briek  to  be  mode  thereon,  and 
they  dissolve  at  the  end  of  eleven  months,  D.  having 
naia  a  part  :of  the  note  in  the  meantime, « and  the    \ 
Ibrmer  partners  specify  tninately  whiit  eft^h'is  Ho  dti/ 
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iD  fieUUng  up  tho  boaineaB,  attd  -ziD^irefeyenGe  is  made 

.  :to  tba  note,  tb$  presumpiiod  il  tliat  D.  ift  bound  tQ< 

pajr^the  balanoe ,  due  thereoa.     Durhan^  V8,  HartleU,. 

%  The  tranaferee  of  a  promiaeory  vlq^  pajable  one  day 
aftec  dat£f,  to  wbichj^on  suit  bnDUght,  a  plea'of  &iiure 
of.  want  of  oonsideratioa  ia  interpoaed^  is  not,  in  the 
absence  of  all .  proof  on  the  suljedt,  entitled  to  the 
benefit  of  the  presumption  that  he  took  the  note  befoce 
due,  and  wilbout  n9tice;.8qch' holder. .does. not  occupy  . 
the  position  of  au  ipnoc^nt  purchasdf.  BeaUvs,  Z«v- 
ereti ;.. ^  105 

See  Gpntractf^i  Evidence,  16;  Gift}  VolurUarTfChnveyr 
Cince,  4.  ' 

,.    .        ,  PBOMI6SORY  NOTES. 

1.  The  transferree  of  promissory  notea,  payable  ooe 
day  after  date^  to  which,  on  suit  brought,  a  pl^a  of 
fijtilure  of  want  of  consideration  is  interpoded,  is  not, 
in  the  absence  of  all  proof  on  th^  sulbject,  eqtitled  to 
the  benefit  g[f  the  presutnption  that  he  took  the  note 
j^iefbre  due,  and  without  notice;. such  holder  does  not 
occupy  the  position  of  an  innocent  purchaser.  JSeoff 
v»Lener€U:^ ^...m..;..^.^ «...% i '. 106 

2.  M.  agreeJ  with  >I.  for*  the  purchase  of  her  lan4  and 
negroes  at  the  pripe  of  $&,000  00,  executed  a  bill  of 

.  sal^  to  him  for  the  negroes)  and  delivered  to  hi;n  ber 
,  .title  deeds  for  the  land^  retaining  possession  of  th^^ 
'property  until  the  purchase-price  of  the  property  was 
aettled;  aubaeqaeotly^  to  inducb  ^;  to  €aDceI  the  trade, 
give  up  the  bill  of  $ale  to  the  negroes,  and  the  title 
deeds  to  the  land,  M.,  the  vendor,  and  another,  exe- 
cuted to  M:,  the  purchaser,  their  notes  ibr  the  sum  of 
$450  00,  and  the  bill  of  sale  and  deeds  were  returned 
to  M.,  and  the  trade  cancelled:  Held,  that  this'was 
a  sufficient  consideration  for  th^  noted  so  given,  al- 
though the  bill  of  .sale  and  deeds  might  have  been 
fraudulently  obtained  in  the  first  place.  Montgomery 
and  another  vs.  Morris...., 173 

3.  S.  and  J.  indorsC'to  M.  certain  j|^ropuflsory  notea,  '^to 
be  liable  jn  the  second  iostanoe!,  The  makevof  the 
notfia  reside  Out  of  the  State  at  the  tipie  of  the.  i» 
dor^ement  .M.^  after  having  sued  the  maker  to  inr 
solv^cy,  in  another  ^State,  hrings  aoit  against  the 
indQ»ei»,  witbifi  six  yean  afi^r  the  /etura  o^n^nUa 


bona  againet  the  maker^* though  not  within  six  years 
after  the  date  of  the  indorsement :  Held,  that  the 
action  against  the  indorsers  was  not  barred  by  the 
statute  of  limitations.     Siocks  and  another'vs,  Maiicas.  380 

« 

4.  A  note,  given  by  the  reputed  father  of  a  bastard  * 
child  to  the  mother,  to  do  something  for  her  and  to 
prevent  her  from  institatlilg  a  proceeding  of  bastardy 
against  him  under  the  statute,  is  foun^d  6n'  a  good 
^nsideration,  and  is  valid  and  recoverable.  Hays, 
administrator,  vs.  MeFarlan : ;..... 699 

See  Bail,  1;  Claim  arid  Claim  Latos,  4;  Mortgages; 
BtattXie  of  Limitations,  1',  Q.      '  *     * 

RAILROAD   COMPANIE3. 

If  a  negro  be  hired  to  a  railroad  for  a  particuhir  service, 
and  he  ia  used  by  the  road  for  a  different  purpose  or 
service  from  that  intended,  and  an  aocid^t  happens . 
to  him  in  the  peribrmanoe  of  such  seryice,  that  causea  •• 
his  death)  the  road  is  liable  to  the  owner  for  his  val^e. 
Most  specially  is  this  so,  when  such  aoci^ent  results 
from  the  gro&s  neglect  and  mismanagen^ent  on  the 
part  of  the  emplpyees  o{  the  road. .  Zewis,  Superin-   . 
tendefUvs.  McAfee, .»...\ r .'465 

See  Action,  1 ;  Charge  of  the  Court,  19 ;  Charter^ .    ^ 

RECEIVER.    See.JEquUy,  J9.. 

RECQQNIZAIteE.     . 

1  If  the  recognizance  recitQs  the  offense,  substantially 
for  which  the  offender  Is  arrested,  it  is  not  necessary  to 
designate  it  by  name,  fidmpton  vs.  Brown,  (^overn-^ 
or,  dc».. ^. ..,..,.../ ....*..............;..  2*6l 

2.  The  death  of  the  principal .  in  af  recognisance  to  ap- 
pear and  answer  acrinunal  prosecution,  occurring  af^ 
ter  the  forfeiture  of  the  recogntaance)  but  before  judg*  . 
ment  thereon,  e^onerat^a  the  s^.uritie^.     The  SUdevs. 
Concj  d  al ^......  665 

■ 

.   REFORMATION  OF  CONTRACTS.  . 

« 

See  Equity,  23 ;  PaHies,  2. 
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.  .     REGISTRATION.    .  • 

1.  The  registratioa  of  such  convejanoes  only  as  are  . 
required  by  law  to  be  r^corde^,  operates  f»  ooDgtruo- 
tive  notice  to.  subsemieot  purchasers  of  the  same  prop-  1 
erty  so  conveyied.     WUliatns  vit,  JLogan  &  Meara^./...  165        y 

2.  A  de^<)  is  improperly  a4nQiitt^  to  record  gn  the  pror  !  i 
bate  of  a  sulisfsribing  witness,  who  simply  states  that  \  [ 
he  saw  tlie  feoffer  ^'a^sigq  the' deed  fpr  the  purposes 

^herein  mentioned;  also^  he  assigned  the  ^ame  as  a     . 
subscribing  witness.^'     wi/fen  t?«.  ^oWen...,.- •••-••  •••f..  418 

3.  A  deed  not  recorded  within  twelve  months  from  ioe 
date  of  its  execution,  will  not  take  precedence  of 
another  title  from  thes^e  vendgr,  based  upon  a  bond 
for  titles,  and  the  payment  of  the  purchase,  of  which 
the.  feqffee  in*  the  deed  had  notice.     Ibid. 

4v  The  statute  of  5th  March,  1856,  which  perihits  the  ' 
contents  of  the  record  of  an  original  dec^  or  oth^ 
instrument,  in  writing,  that  has  been  lost  or  destroyed, 
and  which  had  been  recorded;  'and  the  record  des- 
troyed by  fire>  to  be  given  iti  evidence  by  any  one  ' 
who  has  read  the  record  thereof,  applied  to  thoee  deeds 
and'instrdments  that  are,  *by  law, -authorized  and 

•   required  to  be  reeordedj     QUI  vs,  Siroder 688 

See  Marriage  Setilemer^. 

BJSNT.     See  Pkaa  and  Pleadmg, 

< 

RES  GESTJS.  See  lh>idence,'20,  26,  33. 

■ 

'       RETATLERS. 


^he  legislature  passed  an  Act  on  the  17th  of  December, 
1669,  conferring  upon  the  Mayor  and  Couiicilmen  of 
the  qity  of  Cutnbert,  the  power  to  regulate  the  retail 
of  spirituous  liquors.  C' took  out  a' county  license 
from  the  Clerk  of  the  Inferior  Court  to  retail  within  ' 
the  corporate  limits  of  said  city,  on  the  Slat  eif  Decem- 
ber, 1859 :  Heldy  that  C.  was  subject  to  the  ordinance 
passed  by  the  municipal  authorities  subsequent  to  the 
^ate'of  his  liceude.  Mayor^'eio,^  of  Oathbertf  vs.  Clm- 
%.......! 211 

RETAIL  LICENSE.    See  Betailers. 
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REVOCATION.     See  Deed  of  Gift,  4. 

ROAD. 

» 

L.  Upon  the  petition  of  sundry  citizens,  and  the  report 
of  Reviewers  duly  appointed,  the  Inferior  Court  estab- 
lished  a  public  road^^wo  other,  citizens  complained, 
that  they  were  damaged  by  reason  of  the  road  running 
through  their  lands — a  general  order  was  passed,  direct- 
ing the  aherfff  to  .summon  a  jury  of  freeholders,  to  as- 
sess the  damages  in  terms  of  the  Iaw--»the  jury  was 
Bummoned  and  empannelled,  but  failing  to  agree,  were   < 
discharged — the  sheriff,  without  other  or  further  oi^eti . 
summoned  a  second  jury,  who,  being  impannelled,  as- 
sessed the  damages :     HM^'  that  the  proceeding  was     • 
legal   and   proper.      Hicks,  et   cU,,   v»,   Foster  and 
another ..•  414 

ROBBERY. 

The  prisoner  being  confined   in  jail  with  a  number  of  . 
others,  in  different  cells,  having  effected  his  escape 
from  his  cell  tntu  the  body  of  the  iail,  broke  the  locks 
of  the  doors  of  the  others,  and  wnen  the  jailor  made 
his  appearance,  a  number  of  them  rushed  upon,  seized, 
bliiaidfolded,  and  robbed  him.     On  these  facts,  all  the  ■ 
prisoners  are  guilty  of  the  robbery,  though  it  did  not 
appear  affirmatively  that  the  prisoner  pei;sonaIly  par-  * 
ticipated  in  the  act  of  the  robbery,  nor  in  fact  who  did 
commit  the  robbery.     The  presumption  being  that 
the  robbery  was  the  common  intent  of  all.    Had  the 
facts  shown  that  an  escape  from  the  jail  was  the  com-    . 
mon.  intent,  and  that  the  robbery  formed  no  part  of  the 
original  design,  but  was  an   independent  act  by  sonoe 
others  of  the  party,  in  which  prisoner  did  not  partici- 
pate,, the  ca^e  might  have,  been  different.     Ferguson* 
vs.  Tk^  State , 658 

RULE.     See  Officer.  Sherif,  2. 

SALE.    See  Qmditional  Sale. 

SEPARATE  ESTATES. 

L.  A  charge  created  upon  her  separate  estate, -by  a*  mar-  - 
ried  woman,  which  may  be  enforced  in  equity,  is  a 
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sufficient  coDsideration  to  support  a  personal  contract. 
Cleland  V8.  Low 458 

2.  The  promissory  note  of  a  married  woman  having 
property  to  her  separate  use,  constitutes  a  valid  charge 
upon  and  binds  her  separate  property  for  its  payment 
inequity.    Dallas  vs.  Heard ^ 606 

3.  L.,  a  married  woman,  having  separate  property  and 
indebted  to  D^by  note,  conveys  her  separate  property 
absolutely  to  H.  and  others,  in  consideration  of  their 
agreement  to  pay  her  an  annuity  dtrripg  her  life,  and 
all  the  debts  against  her  separate  property  c  Hdd^ 
that  this  agreement  was  binding  upon  the  transferee, 
and  oduld  be  enforced  by  the  creditors    Ibid. 

SETTLEMENT. 

When  a  fraud  has  been  committed  by  one  upon  another, 
and  it  has  been  settled  by  the  parties,  with  a  full 
knowledge   thereof,   such    settlement    is   conclusive. 

Montgomery  and  another  vs.  Morris 173 

SHERIFFS. 

1.  The  ignorance  of  the  sheriff  as  to  what  was.  his  duty, 
under  the  circumstanoes,  cannot  protect  him  from  lia- 
bility for  the  neglect  to  perform  that  duty.   •  Ignoranoe 
of  the  law  excuses  no  man,  least  of  all,  a  sheriff 
York  vs.  Cloptonetali ^ '. 362 

2.  Executions  having  been  levied  by  a  constable  on  a 
negro,  as  the  property  of  the  defendant,  were  by  him 
placed  in  the  hands- of  the  sheriff  of  Fulton  county* 
for  sale.  The  levy  was  advertised  for  sale  on  the 
first  Tuesday  in  Augufet,  1860,  The  sheriff  did  noe 
offer  the  property  for  sale  on  that  day,  and  afiierwards 
a  claim  was  interposed  for  the  property,  which  was 
returned  by  him  to  the  November  Term  of  Catoosa 
Soperior  Cburt,  for  trial — that  'being  the  first  Court 
in  Catoosa  after  the  executions  came  to  bis  bands.  At 
the  October  Term  of  Fulton  Superior  Court,  a  rule 
was  moved  against  the  sheriff  as  for  a  contempt :  Hidd^ 
that  the  sheriff  was  not  liable  to  attachment  at  that 
time,  as  no  injury  appeared  to  have  been  sustained  by 
the  plaintiff,  but  as  injury  might  result,  in  case  the 

*  negro  was  found  to  be  subjeet,.and  not  be  forthcoming 
to  answer  the  plaintifis'  demand,  the  rule  is  ordered 
to  be  kept  open  until  a  disposition  of  said  elaim  cease. 
Hackett  vs.  Oreen ;«....»... 512 
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SHERIFFS  DEEDS. 
See  Cbfor  of  TUle;  Deedx,  24, 

SLANDER.    See  Evidence,  21,  22,  23. 

SLAVES. 

See  Arrest;  Bailment;  Charge  of  the  Courts  19;  Uail" 
road  Companies. 

SPECIFIC  PERFORMANCE.    See  Eqaiiy,  21 ,  22. 

STATUTE  OF  FRAUDS. 

A  promise  in  writing,  to  pay  the  debt  of  a  third  person, 
is  a  good  and  valid  promise,  til  though  no  considera- 
tion appears,  under  the  Act  of  19th  of  January,  1852, 
that  Act  being  unrepealed.     Black  vs.  MoBain   128 

STATUTE  OF  LIMITATIONS. 

1.  A  new  promise,  made  by  the  maker  of  the  promissory 
note,  is  not  sufficient  to  take  it  out  of  the  operation  of 
the  Statute  of  Limitations  as  against  an  indorser. 
Dean  vs.  Munroe 28 

2.  The  subsequent  promise  to  take  a  case  out  of  the 
statute  of  limitations,  must  gpecify,  or  plainly  refer  to 
the  particular  demand  or  cause  of  actiop,  to  be  renew- 
ed or  created  by  it.     Walker,  Ex'r,  vs.  Griggs>.4......  119 

3.  The  defendant,  who  was  one  of  several  makers  to  a 
promissory  note,  and  who  resided  out  of  the  State  at 
the  time  the  note  was  made,  and  has.  continued  to  re- 
side out  of  the  State  since  that  time,  is  not  within  the 
exception  of  the  statute  of  limitation  of  8th  December, 
1806,  the  exception  being,  ''  when  the  defendant  shall 
remove  out  of  the  jurisdictional  limits  of  this  State, 
that  then  sqch  persons  (entitled  to  bring  such  action), 
shall  be  at  liberty  to  bring  the  same  action,  ao  as  they  ^ 
take  the  same  within  such  time  as  before  is  limited, 
after  the  return  of  the  defendant  into  the  same.''  Pare 

vs.  Mahone.r. *•*'•••* ..^..•. 263 

4.  Before  the  same  was  barred,  a  suit  in  ejectment  was 
brought  on  the  several  demises  of  H.  and  B.  and  C. 
Judgment  being  rendered  against  the  plaintiffs,  C. 
alone  entered  an  appeal.    After  the  expiration  of  seven 
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years  from  the  oommenoeiaent  of  defendant's  posses- 
sion, the  action  was  dismissed,  and  recommenced  with- 
in six  months  from  the  time  of  dismissal,  bat  not 
within  six  months  from  the  date  of  the  judgment: 
HM,  that  under  this  state  of  facts,  the  parties  who 
did  not  appeal  were  within  the  saving  clause  of  the 
statute  of  limitations,  and  that  their  right  of  action 
was  not  barred.    Heaters  et  al.,  vs,  Ooata 448 

5.  The  statute  of  limitation  is  not  a  bar  to  a  suit  in  this 
State  on  a  revived  judgment  from  the  State  of  Ala- 
bama, unless  five  years,  the  staliutorj  period  in  such 
cause  of  action,  has  elapsed  since  th«  revival  to  the 
bringing  of  the  suit 'in  this  State.  The  statute  com- 
mences to  run  from  the  point  of  time  ^vhen  the  judg- 
ment was  first  revived,  and  not  from  the  time  whea 
the  judgment  was  first  obtained,  the  judgment  having 
been  revived  according  to  the  statute  law  of  Alabama* 
Fagan  va.  Beniley 534 

See  Action^  2;  Adverse  Poaseaaion,  3;  New  Promise,  4; 
Promiaaory  Notes^  3. 

STATUTES.     See  Foreign  Judgmefita. 

SUIT.     See  Action,  2. 

SURETIES. 

See  Bail,  1;  Equity,  5;  New  jPromise,  1^  3;  Becogni* 
zance,  2. 

TAX  BOOKS.    See  Evidence,  22,  31. 

TESTAMENTARY  CAPACITY. 

4.  A  testator  may  have  a  mind  of  sufficient  sanity  for 
for  general  purposes,  and  of  sufficient  soundness  and 
discretion  to  regulate  his  affairs  in  general ;  yet,  if  it 
be  shown  that  another  person  has  acquii^  such 
dominion  and  influence  over  his  mind  as  to  prevent 
the  exercise  of  his  discretion  in  disposing  of  his  prop- 
erty by  will,  a  will  made  by  the  testator,  under  the 
influence  of  such  dominion  will  be  set  aside. 
Jaekaona  va.  Jaekaona 325 
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TITLE. 

1.  Under  the  Act  of  1764,  entitled  "An  Act  to  sup- 
press lotteries^  and  to  prevent  other  excessive  and  de- 
ceitful gaming/^  a  deed  made  in  consideration  of 
money  won  by  unlawful  gaming,  vests  no  title  in 
the  grantee,  but  the  title  passes  at  once  to  the  next 

of  kin  of  the  grantor.     Boatright  V8.  heirs  of  Porter.  130 

2.  The  mere  verbal  declarations  of  C,  in  whom  vests 
the  legal  title  for  a  lot  of  land,  that  I.,  with  another, 
are  interested  with  him  in  that  and  other  lots — that 
this  lot,  and  others,  were  bought  by  him  on  specula- 
tion, and  that  I.  and  another  had  an  interest  with  him  . 
in  the  lots  as  partners,  are  not  sufScient.to  pass  the 
title,  legal  or  equitable,  to  one  of  the  lots,  out  of  C, 
and  vest  it  hi  I.,  or  his  assigns.     Comptcm  vs,  Cassada,  428 

3.  If  one  sell  and  convey  land,  in  his  individual  name, 
such  sale  and  conveyance  will  not  pass  the  title  of  one 
for  whom  he  may  be  authorized  to  sell  such  land. 
Ibid. 

4.  The  recollection  of  one  witness  that  he  had  seen  a 
letter  from  C.  to  I.,  authorizing  I.  to  sell  a  lot  of  land 
for  him  at  a  particular  price,  which  letter  has  been 
lost,  is  too  imperfect  and  uncertain  to  justify  and  pro- 
tect a  sale  and  conveyance  by  I,  as  the  agent  of  C. 
Ibid. 

See  Adverse  Possession,  2;  J)eedsy  1,  3;  Disdaimer; 
EjectmerU,  5 ;  Estoppel,  1  ;  Evidence,  33. 

TRESPASS. 

A  trespass  will  not  be  enjoined  by  a  Court  of  Equity 
except  in  a  special  case.  Oroum  vs.  Leonard  &  Good- 
ale 241 

TRIAL,  MODE  OF.     Grant,  6. 

TRUSTS  AND  TRUSTEES. 

♦ 

1.  Where  there  are  two  executors,  and  they  both  join  in 
a  credit  sale  of  the  property  of  the  testator — the  terms 
of  the  sale  not  being  prescribed  by  the  will — ^and  one 
of  them  who  is  a  trustee  for  a  legatee,  consents  that  his 
co-executor  shall  take  charge  of  all  the  proceeds,  he 
makes  himself  liable  to  his  cestui  que  trust  for  her 
portion.     Roberts  vs.  Thomas 31 
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2.  A  jury  Is  justifiable  in  decreeing  that  a  trustee,  who  is 
executor  also  of  the  estate  from  which  the  trust  fund 

•  is  derived,  who  accounts  to  his  cestui  mie  trust  for  the 
yearly  interest,  and  pays  tax  on  the  fund  as  trustee, 
has  the  trust  fund  in  Iiand.     Ibid* 

3.  When  a  complainantis  justifiable  for  eueing  a  trustee, 

•  to  recover  or  secure  a  trust  fund  in  the  hands  of  the 
defendant,  the  solicitor's  fees  of  the  trustee  will  not  be 
allowed  for  resisting  the  bill.     Ibid, 

4.  Conveyance  of  a  slave  to  J.  R,  W.,  "  for  the  use  of 
W.  M.  W.,"  (a  minovand  an-orphan,  whose  guardian 
was  C.  W.,)  with  a  limitation  over,  "in  the  event  of 
W.  M.  W.  dying  without  child  or  children :"  Hdd, 
that  the  guardian,  C.  W.,  was  entitled  to  the  posses- 
sion of  the  slave  as  against  J.  R.  W.,  the  trustee,  the 
trust  being  executed,  and  the  possession  following  the 
use.     WcUker  vs,   Watson 264 

5.  Under  the  Act  of  1856,  giving  a  common  law  remedy 
against  trustees  and  trust  estates,  the  process  of  attach- 
ment does  not  lie  against  a  trustee,  as  such.  Smith  vs. 
Riley 356 

See  EquUy  26. 

UNDUE    INFLUENCE. 
See  Testamentary  capacity, 

VERDICT. 

1.  Where  the  testimony  in  support  of  the  verdict  greatly 
outweighs  that  against  it,  a  new  trial  will  not  be 
granted,  of  course,  on  the  ground  that  the  verdict  is 
against  the  weight  of  evidence.  Home  vs.  Planlerif 
Bank 1 

2.  There  being  evidence  on  both  sides  of  a  case  to  the 
material  points,  the  verdict  will  not  be  set  aside  as 
contrary  to  the  weight  of  evidence,  unless  it  be  strong- 
ly and  decidedly  so.  Roe  &  McDowell  vs.  Doe  ex  dem, 
Irwin 39 

3.  A  new  trial  will  not  be  granted,  on  the  groand  that 
the  verdict  was  against  the  evidence,  when  from  the 
facts  in  proof  the  jury  might  reasonably  have  arrived 
at  a  conclusion  that  will  support  the  verdict     Be€tU 

.   vs.  Leverett • 105 


INDEX.  769 

4:-     ^Vhere  the  verdict  is  a^^ainst  the  issue  of  adulterine 
t>astardy,  this  Court  will  not  disturb  the  findiug,  un- 
-  less  a  case  of  plain,  natural  impossibility  has  been 
jmade  out  by  the  evidence.     Sullivan  V8,  Hugley  et  a!,.  316 

5.  ^  verdi<;t  which  is  against  the  law  and  evidence  in 
-fehe  case,  will  be  set  aside,  and  a  new  trial  awarded. 
jEludginsva.  Crowd  at 367 

C     A  verdict  unsupported  by  evidence  will  be  set  aside. 

Jiamaey  vs,  Blcdock 376 

7.  Where  there  is  no  irreconeiliable  conflict  in  the  testi- 
mony of  two  witnesses  of  equal  credibility,  upon^a 
question  fairly  submitted  to  the  jory,  it  is  the  prov- 
ince of  the  jury  to  decide  between  the  witnesses,  and 
their  finding  will  not  be  disturbed,  especially  where 
the  jury  follows  the  law,  and  the  Judge  who  tried 
the  case,  refused  a  new  trial.  Bohanan  et  ai.,  vs. 
Bauer 390 

8.   A  verdict  in  conformity  to  law  and  the  facts  of  the 
case,  will  not  be  disturbed.     Ibid. 

O.  A  verdict,  that  is  against  law  and  evidence,  will  be 
set  aside.     Johnson  vs.  Blax^k  &  Oobb 396 

10.  A  verdict  in  accordance  with  the  law  and  the  facts 
of  the  case  will  be  maintained.  Ro7ne  Railroad  Com- 
pany vs,  Sullivan  iSs  Cabot 400 

11.  Where  the  verdict  is  strongly  and  decidedly  against 
the  weiglit  of  the  evidence,  a  new  trial  will  be  grant- 
ed.    BuUram  vs.  Jackson 409 

12.  A  verdict  well  founded  in  law  and  in  fact  will  not 

be  disturbed.     Cleland  vs.  Low 458 

13.  The  Court  below  is  right  in  sustaining  a  verdict  and 
refusing  a  new  trial  when  the  verdict  accords  with 
the  law  and  facts  of  the  case.  Wallace  &  Wallace  vs. 
SpuUock 488 

14.  Where  the  evidence  shows  that  the  plaintiff  has 
failed  to  comply  with  a  condition  of  the  contract,  pre- 
cedent to  the  obligation  of  the  defendant  to  pay  the 
note  sued  on,  a  verdict  for  the  defendant  is  right,  and 
will  not  be  disturbed.     Keaton  vs.  Read  et  cU 493 

15.  When  the  evidence  justifies  and  sustains  the  verdict, 

a  new  trial  will  be  refused.     Hobgood  vs.  Cochran...  639 

16.  Where  the  verdict  is  in  conformity  to  the  law  and 
testimony  of  the  case,  it  will  be  maintained. 

Vol.  XXXII — 49. 


770  INDEX. 

VERDICT. 

17.  The  verdict  of  a  jury,  upon  an  issue  of  fact  fairly 
submitted  to  them,  wherein  evidence  was  adduced  on 
both  sides,  and  no  error  of  law  complained  of,  will 
not  be  disturbed,  especially  when  the  Judge  who  tried 
the  case  is  satisfied  with  the  finding.  Lynch,  vs. 
Lively 57 

18.  Where  there  is  evidence  enough  to  fully  justify  the 
verdict,  a  new  trial  will  not  be  awarded.  Stanford  vs. 
Mongin  et  al 62 

See  Damages,  3. 

VOLUNTARY  CONVEYANCE. 

1.  In  a  case  arising  between  a  volunteer  and  a  subse- 
quent purchaser  tor  value,  without  notice,  it  is  not  er- 
ror in  the  Court  to  charge  the  jury  that  the  subsequent 
sale  of  the  property  was  a  circumstance  to  be  consid- 
ered by  them  in  determining  whether  or  not  the  vol- 
untary deed  was  made  with  intent  to  defraud.  Soto^ 
ard,  et  al.j  vs.  Sndling 195 

2.  Nor  was  it  error  in  the  Court,  to  charge,   that  that 
circumstance  is  not  conclusive,  but  that  it  may  be  re- 
butted by  evidence  showing  that  the  voluntary  con- 
veyance was  bona  fide.     Ibid. 

3.  The  cases  of  Flemming  vs.  Townsend,  Fowler  vs. 
Waldrip,  Harper  vs.  Scott,  Clayton  vs.  Brown,  Brown 
et  al.,  vs.  Burke,  and  Black  et  al.,  vs.  Thornton,  re- 
viewed, shown  to  be  consistent  and  re-affirmed.  Ibid. 

4.  A  great  lapse  of  time,  (say  thirty  years),  between  the 
voluntary  conveyance  and  the  subsequent  conveyance 
for  value,  is  a  circumstance  to  be  gravely  considered 
as  evidence  rebutting  the  presumption  of  fraud,  grow- 
ing out  of  the  case,  and  connected  with  other  evidence, 
showing  strong  influences  operating  on  the  donor's 
sense  of  justice  and  natural  affection,  to  induce  the 
making  of  the  voluntai^  conveyance,  should  be  con- 
sidered a  rebuttal  of  the  presumption.     Ibid, 

WARRANTY. 

1.  Where  a  warrantor  of  the  title  of  land  is  notified  of 
the  pendency  of  an  action  brought  to  evict  his  vendee, 
and  he  fails  to  make  the  necessary  proof  to  protect 
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the  title,  he  is  liable,  upon  an  action  of  covenant  for 
a  breach  of  his  warranty,  for  the  purchase  money  and 
interest  and  costs  of  the  case;  and  the  failure  of  the 
vendee  to  produce  a  deed,  will  not  excuse  him,  if  he 
could  have  successfully  defended  the  action  without  * 
the  deed,  and  the  deed  itself  would  not  have  availed 
without  this  additional  proof.      Wimberly  vs.  Collier.     13 

2.  An  administrator  can  not  bind  the  estate  of  his  intes- 
tate, by  a  warranty  of  the  soundness  of  an  article  sold 

by  him.     Ramsey,  vs.  Blalock 676 

3.  In  a  suit  by  the  vendor  of  a  warranted  article,  it  is 
competent  for  the  purchaser  in  all  cases  to  prove  a 
breach  of  the  warranty  in  reduction  of  the  damages, 
and  the  sum  to  be  recovered  for  the  price  of  the  arti- 
cle will  be  reduced  by  so  much  as  the  article  is  dimin- 
ished in  value  by  the  non-compliance  with  the  war- 
ranty.    Taylor  vs.  Griswold 669 

WEAPONS. 

See  Onminal  Law^  1 ;  Charge  of  the  Cowrt^  7. 

WIFE'S  EQUITY. 

See  Post-Nupiial  Settlement. 

WILLS. 

1.  Where  the  question  is  revocavit  vel  non,  parol  evi- 
dence, as  to  the  acts  and  declarations  of  the  testator, 
are  admissible,  although  made  at  any  time  between 
the  making  of  the  will  and  the  death  of  the  testator. 
Patterson et  al.vs.jHickey 156 

2.  Whether  a  paper  be  a  will  or  a  deed,  depends  upon 
its  effect  and  operation,  to  be  determined  by  its  own 
terms.     Daniel  vs.  Veal 589 


If,  from  the  terms  of  the  instrument,  it  appear  that 
donor  intended  that  the  title  to  the  property  specified 
should  remain  in  him,  until  his  death,  and  then  pass 
to  the  donee,  it  is  a  testamentary  paper,  whatever  be 
its  form.  If  on  the  contrary,  the  terms  of  the  instru- 
ment clearly  indicate  an  intention  that  the  title  shall 
pass  eo  instanti  that  it  is  executed,  it  is  a  deed,  not- 
withstanding the  enjoyment  be  postponed.  Provided, 
the  essential  requisites  of  a  deed  be  not  lacking.     Ibid. 
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4.  A  legacy  failing,  either  by  lapse  or  because  void  at 
law,  falls  into  the  residuum  and  passes  to  tiie  residu- 
ary legatee,  and  not  to  the  next  of  kin.  Wood  vs. 
Mitchell 62 

See  Devise  and  Legacy,  1,  2 ;  Testamentary  Capacity, 

WITNESSES. 

1.  Upon  a  motion  to  enter  up  judgment  for  a  witness' 
fee,  on  an  indictment,  when  the  defendant  had  been 
convicted,  and  on  which  motion  an  issue  has  been 
made  up  and  submitted  to  the  jury  for  trial,  the  sub- 
poena under  which  the  witness  attended,  with  the  en- 
dorsed affidavit  thereon  of  the  number  of  days  in  at- 
tendance, the  distance  traveled,  etc.,  with  an  order  of 
the  Court  approving  the  bill,  and  ordering  it  to  be 
paid  by  the  county  treasurer,  is  sufficient  proof,  prifiia 
facie,  under  the  statute,  to  authorize  the  motion  to 
prevail.  The  same  being  a  substantial  compliance 
with  the  act  regulating  the   collection  of  witness'  fees 

in  criminal  cases.     Gilliam  vs.  The  Stoic Ill 

2.  In  such  case,  when  the  defendant  offi^rs   no  proof  in 
support  of  the  grounds  taken  in  his  issue  tendered,  a 
verdict  of  the  jury  is  unnecessary;  the  Court shou/d 
withdraw  the  issue,  and  order  the  judgment  to  be  en- 
tered.    Ibid. 

3.  A  witness  is  not  allowed  to  prove  the  opinions  of 
others,  on  any  question.     Sullivan  vs.  Hughey,  et  at...  316 

4.  One  who  has  a  direct  interest  in  the  event  of  the  suit, 
is  an  incompetent  witness  in  behalf  of  the  party  with 
whom  his  interest  is  identified.  Bohanan,  et  aL,  vs, 
JBaun 390 

5.  A  witness  who  is  interested  in  a  recovery  by  the  party 
calling  him,  is  an  incompetent  witness  for  such  party. 
Allen  vs.  Holden 418 

See  Attorney  at  Law,  1 ;  Deeds,  5  ;  Evidence,  27. 
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